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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

On September 14 ,  1978,  de f endan t  moved t h e  D i s t r i c t  

Cou r t  o f  t h e  Th i rd  J u d i c i a l  D i s t r i c t ,  Powell  County, f o r  an  

o r d e r  d i s m i s s i n g  t h e  In fo rma t ion  f i l e d  a g a i n s t  him because  

o f  t h e  f a i l u r e  of  t h e  S t a t e  o f  Montana t o  comply w i t h  t h e  

p r o v i s i o n s  of t h e  I n t e r s t a t e  Agreement on D e t a i n e r s .  Sec- 

t i o n s  95-3131 th rough  95-3132, R.C.M. 1947,  now s e c t i o n s  46- 

31-101 th rough  46-31-102 MCA. The D i s t r i c t  Cour t  den i ed  t h e  

mot ion.  On October  2 ,  1978, de f endan t  was found g u i l t y  of  

t h e  o f f e n s e  o f  e scape .  H e  a p p e a l s .  

On A p r i l  15 ,  1977,  de f endan t  e scaped  from t h e  Montana 

S t a t e  P r i s o n  w h i l e  s e r v i n g  c o n c u r r e n t  t e r m s  of f i v e  and 

seven  y e a r s  imposed i n  J anua ry  1975. H e  was a r r e s t e d  i n  

Colorado on a n o t h e r  cha rge  i n  August 1977 and subsequen t l y  

conv i c t ed .  While a t  t h e  Denver County j a i l  a w a i t i n g  d i s -  

p o s i t i o n  of  t h e  Colorado cha rge ,  de f endan t  was s e rved  w i t h  a  

d e t a i n e r  cha rg ing  him w i t h  e scape  from t h e  Montana S t a t e  

P r i s o n .  

H e  was subsequen t l y  t r a n s f e r r e d  t o  t h e  Colorado S t a t e  

P r i s o n  a t  Canyon C i t y  b u t  a p p a r e n t l y  t h e  p r i s o n  o f f i c i a l s  

w e r e  n o t  n o t i f i e d  of  t h e  o u t s t a n d i n g  d e t a i n e r .  Because t h e  

d e t a i n e r  was n o t  forwarded t o  t h e  p r i s o n ,  t h e  p r i s o n  o f f i -  

c i a l s  would n o t  a i d  de f endan t  i n  p r o c e s s i n g  t h e  d e t a i n e r .  

Defendant  t h e n  sough t  t h e  a i d  of  a n o t h e r  inmate  a t  t h e  

Colorado i n s t i t u t i o n .  A motion f o r  qu i ck  and speedy t r i a l  

was d r a f t e d  and,  on February  23, 1978,  de f endan t  s e n t  c o p i e s  

o f  t h e  motion t o  t h e  C l e r k  of  t h e  D i s t r i c t  Cour t  f o r  Powell  

County, t h e  Warden o f  t h e  Montana S t a t e  P r i s o n ,  and t h e  

County A t to rney  f o r  Powel l  County. 



i l o lo r e s  Munden, s u p e r v i s o r  of  r e c o r d s  a t  t h e  I~Iontana 

S t a t e  p r i s o n ,  subsequen t l y  t e s t i f i e d  t h a t  s h e  r e c e i v e d  a  

copy of t h e  motion a long  w i t h  a  copy of  d e f e n d a n t ' s  Colorado 

commitment on March 2, 1978. Defendant  was r e t u r n e d  t o  

Montana on F r i d a y ,  3larch 2 5 ,  1978, and a n  In fo rma t ion  charg-  

i n g  him w i t h  e scape  was f i l e d  i n  t h e  D i s t r i c t  Cour t  on t h e  

fo l l o wing  Thursday. The m a t t e r  was schedu led  f o r  t r i a l  on  

May 15.  The t r i a l  was r e schedu l ed  f o r  J u l y  1 7 ,  and t h e n  

r e schedu l ed  a g a i n  f o r  September 19.  No r e a s o n  f o r  t h e  

con t i nuances  appea r s  i n  t h e  r e c o r d .  

On September 6 ,  counse l  were n o t i f i e d  t h a t  t h e  Septem- 

b e r  19  t r i a l  s e t t i n g  had been vaca t ed .  Defendant  responded 

by moving t o  d i s m i s s  t h e  In fo rma t ion  on t h e  grounds t h a t  he  

had n o t  r e c e i v e d  a  prompt d i s p o s i t i o n  of  t h e  cha rge  a s  

r e q u i r e d  by t h e  I n t e r s t a t e  Agreement on D e t a i n e r s .  The 

motion was den ied .  Defendant  was t r i e d  on October 2 ,  1978,  

approx imate ly  210 days  o r  seven  months a f t e r  de f endan t  had 

n o t i f i e d  t h e  o f f i c i a l s  o f  h i s  d e s i r e  t o  be  t r i e d  on t h e  

e scape  cha rge .  

The i s s u e  p r e s e n t e d  f o r  r ev iew i s  whether  t h e  D i s t r i c t  

Cou r t  e r r e d  i n  denying d e f e n d a n t ' s  mot ion t o  d i s m i s s  t h e  

In fo rma t ion  cha rg ing  him w i t h  e scape  p u r s u a n t  t o  t h e  pro-  

v i s i o n s  of  t h e  I n t e r s t a t e  Agreement on D e t a i n e r s .  

Defendant  a r g u e s  t h a t  he  shou ld  have been t r i e d  w i t h i n  

t h e  n e x t  " t e r m  of c o u r t "  a f t e r  h i s  n o t i f i c a t i o n  t o  t h e  S t a t e  

o f  Montana. H e  a r g u e s  t h a t  t h e  S t a t e ' s  f a i l u r e  t o  b r i n g  him 

t o  t r i a l  w i t h i n  t h r e e  months v i o l a t e s  t h e  p r o v i s i o n s  of t h e  

I n t e r s t a t e  Agreement on ~ e t a i n e r s  as adop ted  i n  Montana. 

The S t a t e  con tends  t h a t  t h e  Agreement on ~ e t a i n e r s  does  

n o t  app ly  where a  p r i s o n e r ' s  t r a n s f e r  t o  t h e  r e c e i v i n g  s t a t e  



i s  n o t  f o r  t h e  purpose of e f f e c t i n g  a  prompt d i s p o s i t i o n  of 

u n t r i e d  charges  t h e r e  and i s  n o t  t o  be  followed by t h e  

p r i s o n e r ' s  r e t u r n  t o  t h e  sending s t a t e .  The S t a t e  goes on 

t o  a rgue  t h a t  d e f e n d a n t ' s  r e q u e s t  d i d  n o t  s u b s t a n t i a l l y  

comply w i t h  t h e  Agreement's requirements  because it d i d  n o t  

i n c l u d e  a c e r t i f i c a t e  from Colorado a u t h o r i t i e s  s t a t i n g  " t h e  

term of [ h i s ]  commitment, t h e  t ime se rved  and t h e  t ime 

remaining t o  be se rved ,  t h e  amount of good t i m e  de fendant  

may have earned,  and d e f e n d a n t ' s  p a r o l e  s t a t u s . "  F i n a l l y ,  

t h e  S t a t e  a rgues  t h a t  t h i s  c a s e  i nvo lves  a  speedy t r i a l  

q u e s t i o n  and t h a t  under t h e  f a c t s  of t h e  c a s e ,  t h e r e  was no 

d e p r i v a t i o n  of d e f e n d a n t ' s  r i g h t  t o  a  speedy t r i a l .  

The United S t a t e s  Supreme Court  r e c e n t l y  addressed t h e  

p r o v i s i o n s  of t h e  I n t e r s t a t e  Agreement on De ta ine r s  i n  

United S t a t e s  v .  Mauro (1978) ,  436 U.S. 340, 98 S.Ct.  1834, 

56 L Ed 2d 329. Noting t h a t  t h e  agreement has  been adopted 

by 46 s t a t e s ,  t h e  Court  went on t o  s t a t e  t h e  fo l lowing:  

"The Agreement . . . i s  designed ' t o  encourage 
t h e  e x p e d i t i o u s  and o r d e r l y  d i s p o s i t i o n  of . . . 
charges  [ou t s t and ing  a g a i n s t  a  p r i s o n e r ]  and de- 
t e rmina t ion  of  t h e  proper  s t a t u s  of any and a l l  
d e t a i n e r s  based on u n t r i e d  ind i c tmen t s ,  informa- 
t i o n s ,  o r  compla in t s . '  A r t .  I. I t  p r e s c r i b e s  
procedures  by which a  member S t a t e  may o b t a i n  
f o r  t r i a l  a  p r i s o n e r  i n c a r c e r a t e d  i n  ano the r  mem- 
b e r  j u r i s d i c t i o n  and by which t h e  p r i s o n e r  may 
demand t h e  speedy d i s p o s i t i o n  of c e r t a i n  charges  
pending a g a i n s t  him i n  ano the r  j u r i s d i c t i o n .  I n  
e i t h e r  ca se ,  however, t h e  p r o v i s i o n s  of -- t h e  Agree- 
ment a r e  t r i g g e r e d  on ly  when a ' d e t a i n e r '  i s  -- --  
f i l e d  w i t h  -- t h e  c u s t o d i a l  ( sending)  S t a t e  byy 
ano the r  S t a t e  ( r e c e i v i n g )  having u n t r i e d  charges  
pending a g a i n s t  t h e  p r i s o n e r ;  t o  o b t a i n  temporary 
cus tody ,  t h e  r e c e i v i n g  S t a t e  must a l s o  f i l e  an  
a p p r o p r i a t e  ' r e q u e s t '  wi th  t h e  sending S t a t e . "  
(Emphasis added.) 436 U . S .  a t  343-44, 98 S . C t .  
a t  1838, 56 L Ed 2d a t  336. 

The p r o v i s i o n s  of t h e  agreement, t h e r e f o r e ,  b ind t h e  r e -  

c e i v i n g  s t a t e  when t h e  d e t a i n e r  i s  f i l e d .  



Two q u e s t i o n s  ar ise  a t  t h i s  p o i n t .  The f i r s t  i s  whe- 

t h e r  d e f e n d a n t ' s  motion f o r  speedy t r i a l  s u b s t a n t i a l l y  

complied w i t h  t h e  r equ i r emen t s  o f  t h e  A c t .  W e  f i n d  t h a t  i t  

d i d .  

I n  Rockmore v .  S t a t e  (1974) ,  21 Ariz.App. 388, 519 P.2d 

877, t h e  Arizona Supreme Cour t  add re s sed  a  s imilar  i s s u e .  

The s t a t e  had argued t h a t  t h e  d e f e n d a n t ' s  p e t i t i o n  was 

incomple te  because  i t  was n o t  accompanied by a  c e r t i f i c a t e  

a s  r e q u i r e d  by A r t i c l e  I11 and t h a t  t h e  de f endan t  had n o t  

had t h e  send ing  s ta te ,  C a l i f o r n i a ,  o f f e r  t o  d e l i v e r  t e m -  

p o r a r y  cus tody  a s  r e q u i r e d  by A r t i c l e  V.  The c o u r t  found no 

m e r i t  i n  t h e s e  arguments because  t h e  o f f i c i a l s  of t h e  send ing  

s ta te  a r e  r e q u i r e d  t o  send t h e  c e r t i f i c a t e  and a n  o f f e r  o f  

cus tody .  R e l i e f  shou ld  n o t  be  den i ed  a  de f endan t  when 

o f f i c i a l s  o f  t h e  send ing  s t a t e  f a i l  t o  comply w i t h  t h e  

p r o v i s i o n s  t o  which t h e y  a r e  bound. Rockmore, 519 P.2d a t  

879. I n  s o  f i n d i n g ,  t h e  c o u r t  c i t e d  ~ r t i c l e  I X  o f  t h e  

Agreement which p r o v i d e s  t h a t  " [ t l h i s  agreement s h a l l  b e  

l i b e r a l l y  cons t rued  s o  a s  t o  e f f e c t u a t e  i t s  purposes . "  

I n  t h e  i n s t a n t  c a s e  it appea r s  t h a t  d e f e n d a n t  d i d  a l l  

t h a t  he  cou ld  do t o  comply w i t h  t h e  p r o v i s i o n s  of  t h e  Agree- 

ment. The S t a t e  invoked t h e  p r o v i s i o n s  of  t h e  Agreement by 

l odg ing  t h e  d e t a i n e r  and by o b t a i n i n g  cus tody  o f  de f endan t  

i n  accordance  w i t h  t h e  Agreement 's  p r o v i s i o n s .  W e  f i n d ,  

t h e n ,  t h a t  under t h e  c i r cums t ances  o f  t h e  i n s t a n t  c a s e ,  

d e f e n d a n t ' s  s u b s t a n t i a l  compliance w i t h  t h e  Agreement 's  

p rocedu re  invoked t h e  p r o v i s i o n s  of  t h e  Agreement. 

The second q u e s t i o n  w e  must a d d r e s s  concerns  t h e  mean- 

i n g  o f  t h e  p h r a s e  " n e x t  t e r m  o f  c o u r t "  a s  it appea r s  i n  

A r t i c l e  I11 o f  Montana 's  v e r s i o n  of  t h e  Agreement. 



The Agreement a s  adop ted  i n  most s t a t e s  p rov ide s :  

". . . h e  s h a l l  b e  b r o u s h t  t o  t r i a l  w i t h i n  one  - - - - - - - - - - 
hundred e i g h t y  days  a f t e r  h e  s h a l l  have cause  t o  
be  d e l i v e r e d  t o  t h e  p r o s e c u t i n g  o f f i c e r  and t h e  
a p p r o p r i a t e  c o u r t  of t h e  p r o s e c u t i n g  o f f i c e r s  
j u r i s d i c t i o n  w r i t t e n  n o t i c e  o f  t h e  p l a c e  of h i s  
imprisonment and h i s  r e q u e s t  f o r  a  f i n a l  d i spos -  
i t i o n  t o  b e  made o f  t h e  i n d i c t m e n t ,  i n fo rma t ion  
o r  compla in t  . . ." (Emphasis added. )  A r t .  111, 
I n t e r s t a t e  Agreement on De t a ine r s .  

Montana 's  v e r s i o n  s u b s t i t u t e s  t h e  p h r a s e  " a t  t h e  n e x t  t e r m  

o f  c o u r t "  f o r  t h e  uni form a c t ' s  p h r a s e  " w i t h i n  one hundred 

e i g h t y  days . "  Th i s  s u b s t i t u t e d  p h r a s e  h a s  never  been con- 

s t r u e d  by t h i s  Cour t .  

Defendant  a r g u e s  t h a t  s e c t i o n  93-315, R.C.M. 1947,  now 

s e c t i o n  3-5-401 MCA, d e f i n e s  t h i s  ph ra se :  

"The d i s t r i c t  c o u r t  of  each  coun ty  which i s  a  j ud i -  
c i a l  d i s t r i c t  by i t s e l f  has  no terms, and must  be  
a lways  open f o r  t h e  t r a n s a c t i o n  of  b u s i n e s s ,  e x c e p t  
on  l e g a l  h o l i d a y s  and n o n j u d i c i a l  days .  J u r i e s  f o r  
t h e  t r i a l  o f  c a u s e s  must be c a l l e d  by t h e  judge a s  
o f t e n  as t h e  p u b l i c  b u s i n e s s  r e q u i r e s .  -- I n  e ach  
d i s t r i c t  where two o r  more c o u n t i e s  are u n i t e d  t h e  --- 
judge  t h e r e o f  must  f i x  t h e  t e r m  of  c o u r t  i n  each  ----- -- 
county  i n  h i s  d i s t r i c t ,  and t h e r e  must  b e  a t  leas t  - --- 
f o u r  t e r m s  a  y e a r  i n  e ach  county .  Any o r d e r  of t h e  ---- 
judge of  such  d i s t r i c t  f i x i n g  t e r m s  of  c o u r t  s h a l l  
b e  f i l e d  i n  t h e  o f f i c e  of  t h e  c l e r k  o f  t h e  d i s t r i c t  
c o u r t  i n  each  coun ty  o f  h i s  d i s t r i c t ,  and s h a l l  
remain  i n  e f f e c t  u n t i l  f u r t h e r  o r d e r  of  t h e  judge;  
p rov ided ,  t h a t  no th ing  i n  t h i s  s e c t i o n  s h a l l  be  
c o n s t r u e d  t o  p r e v e n t  t h e  c a l l i n g  o f  a  s p e c i a l  t e r m  
o f  c o u r t ,  w i t h  o r  w i t h o u t  a  j u r y ,  when i n  t h e  op in -  
i o n  o f  t h e  p r e s i d i n g  judge t h e  same i s  nece s sa ry .  
The d i s t r i c t  judge may a d j o u r n  a  t e r m  o f  d i s t r i c t  
c o u r t  i n  one county  t o  a  f u t u r e  day c e r t a i n ,  and 
i n  t h e  meantime ho ld  c o u r t  i n  a n o t h e r  coun ty . "  
(Emphasis added.  ) 

Defendant  con tends  t h a t  s i n c e  " t h e r e  must be a t  leas t  

f o u r  t e r m s  a  yea r"  each  t e r m  must  be  t h r e e  months i n  l e n g t h .  

The S t a t e  a rgues  t h a t  t h e  s t a t u t e  d e f i n i n g  t e r m s  o f  c o u r t  

does  n o t  r e q u i r e  t e r m s  t o  b e  o f  e q u a l  l e n g t h .  Thus, t h e  

r equ i r emen t  o f  f o u r  t e r m s  cou ld  conce ivab ly  b e  s a t i s f i e d  i n  

a  d i s t r i c t  w i t h  t h r e e  t e r m s  o f  one  day and one  t e r m  of  362  

days .  



A problem would a r i s e  i n  i n t e r p r e t i n g  t h i s  ph ra se  a s  

a p p l i e d  t o  a  county which i s  a  j u d i c i a l  d i s t r i c t  by i t s e l f  

i n  t h a t ,  according t o  t h e  s t a t u t e ,  such a  d i s t r i c t  "has  - no 

terms."  But i n  t h e  i n s t a n t  c a s e ,  counse l  f o r  t h e  S t a t e  

admi t ted  du r ing  o r a l  argument t h a t  t h e  Third  J u d i c i a l  D i s -  

t r i c t  comprises more than  one county and has  terms,  though 

t h e  l e n g t h  of  t h e  t e r m s  i s  n o t  c o n s i s t e n t .  The S t a t e  a l s o  

admi t ted  t h a t  defendant  was n o t  t r i e d  w i t h i n  t h e  n e x t  term 

of c o u r t  a f t e r  he  had submit ted h i s  r e q u e s t  f o r  d i s p o s i t i o n .  

A r t i c l e  V(c)  of  t h e  Agreement p rov ides  i n  p e r t i n e n t  

p a r t :  

". . . i n  t h e  even t  t h a t  an a c t i o n  on t h e  . . . 
i n fo rma t ion  . . . on t h e  b a s i s  of which t h e  de- 
t a i n e r  has  been lodged i s  n o t  brought  t o  t r i a l  
w i t h i n  t h e  p e r i o d s  provided by t h i s  a c t ,  t h e  
a p p r o p r i a t e  c o u r t  of  t h e  j u r i s d i c t i o n  where t h e  
. . . in format ion  . . . has  been pending s h a l l  
e n t e r  an  o r d e r  d i smis s ing  t h e  same w i t h  p r e j u d i c e  
and any d e t a i n e r  based thereon  s h a l l  c e a s e  t o  be  
of  any f o r c e  o r  e f f e c t . "  

Therefore ,  d e f e n d a n t ' s  conv ic t ion  i s  r eve r sed .  The D i s t r i c t  

Court  i s  i n s t r u c t e d  t o  e n t e r  an o r d e r  d i smis s ing  w i t h  p re ju -  

d i c e  t h e  in format ion  charging defendant  w i t h  escape.  

We concur: 

s h i e f  Justice,, 



Mr. Chief Justice Frank I. Haswell, specially concurring: 

I concur in the result on the ground that institutional 

delay chargeable to the state denied defendant his right to 

a speedy trial. 

Chief Justice 


