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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

Defendants  C h a r l e s  and George Pe t r anek  appea l  from an  

o r d e r  of  t h e  D i s t r i c t  Cour t ,  Fergus  County, denying t h e i r  

motion f o r  a  new t r i a l .  

Th i s  case i n v o l v e s  a  d i s p u t e  ove r  a  f o u r t e e n  m i l e  

roadway a c r o s s  p l a i n t i f f  Edward B u t c h e r ' s  l a n d  which 

Pe t r aneks ,  owners o f  a  ne ighbor ing  t r a c t ,  had used f o r  some 

y e a r s  w i t h  B u t c h e r ' s  pe rmiss ion .  T h i s  same roadway was t h e  

s u b j e c t  of a  q u i e t  t i t l e  a c t i o n  p r e v i o u s l y  b e f o r e  t h i s  

Cour t .  Tay lor  v .  Pe t r anek  (1977) ,  Mont. , 568 P. 2d 

120,  34 St.Rep. 905. I n  t h a t  c a s e ,  t h i s  Cour t  h e l d  t h a t  

P e t r a n e k s  d i d  n o t  have an  easement i n  t h e  road .  

A t  t h e  t i m e  t h e  q u i e t  t i t l e  a c t i o n  w a s  pending i n  t h e  

Di s t r i c t  Cour t ,  Butcher  had p l a n t e d  t h e  road  over  w i t h  

wheat.  Although P e t r a n e k s  w e r e  f u l l y  aware t h a t  t h e  m a t t e r  

was i n  l i t i g a t i o n ,  on May 24, 1976, t h e y  t r e s p a s s e d  on 

B u t c h e r ' s  l a n d  w i t h  a  road  g r a d e r  and plowed a swath th rough  

t h e  wheat  f i e l d ,  approx imate ly  where t h e  road  had once been,  

b e f o r e  t hey  w e r e  r u n  o f f  by Butcher .  The swath plowed by 

Pe t r aneks  w a s  abou t  one-half  m i l e  l ong ,  twe lve  f e e t  wide,  

and some f o u r  t o  s i x  i n c h e s  deep,  t h u s  s t r i p p i n g  t h e  t o p s o i l  

On May 28, 1976, Butcher  f i l e d  a  compla in t  i n  t h e  

D i s t r i c t  Cour t  p r ay ing  f o r  $1000 i n  a c t u a l  damages t o  t h e  

l a n d ,  $50,000 i n  p u n i t i v e  damages f o r  i n j u r y  t o  t h e  l a n d ,  

$150 i n  a c t u a l  damages f o r  l o s s  of  t h e  wheat  c r o p  damaged by 

t h e  g r a d e r ,  and $50,000 i n  p u n i t i v e  damages f o r  m a l i c i o u s  

d e s t r u c t i o n  of  t h e  c r o p s .  Butcher a l s o  sought  i n j u n c t i v e  

r e l i e f ,  which was g r a n t e d  and i s  n o t  an  i s s u e  on appea l .  

Evidence adduced a t  t r i a l  i n d i c a t e d  t h a t  when Butcher  

e v i c t e d  Pe t r aneks  from h i s  l and ,  a somewhat v i o l e n t  a l ter -  

c a t i o n  took p l a c e .  Butcher  claimed t h a t  George Pe t r anek ,  



who w a s  d r i v i n g  a pickup behind t h e  road  g r a d e r  d r i v e n  by 

Cha r l e s  Pe t ranek ,  rammed t h e  ho r se  Butcher w a s  r i d i n g  w i t h  

t h e  pickup.  Butcher a l s o  t e s t i f i e d  t h a t  bo th  Pe t raneks  and 

t h e i r  h i r e d  hand, who was r i d i n g  i n  t h e  pickup,  advanced 

t h r e a t e n i n g l y  toward him, w i t h  Cha r l e s  Pe t ranek  grabbing  f o r  

Bu tche r ' s  l e g s  as he s a t  on h i s  ho r se .  Butcher t e s t i f i e d  he 

had t o  t h r e a t e n  Pe t raneks  w i t h  a . 2 2  c a l i b e r  p i s t o l  b e f o r e  

t hey  would leave .  

Other evidence e s t a b l i s h e d  t h a t  Pe t r aneks  had s e v e r a l  

t imes  i n  t h e  p a s t  c u t  Bu tche r ' s  f ences  and t r e s p a s s e d  a c r o s s  

h i s  l and .  I t  w a s  a l s o  shown t h a t  Pe t r aneks  a r e  q u i t e  weal thy,  

having ho ld ings  ( c o n s i s t i n g  c h i e f l y  of  ranch  and farmlands 

and r e n t a l  p r o p e r t i e s  i n  Lewistown) t o t a l i n g  more than  

$1,500,000. 

On May 5 ,  1978, a f t e r  a  ju ry  t r i a l  w i t h  t h e  Honorable 

Bernard W. Thomas p r e s i d i n g ,  a  v e r d i c t  was r e t u r n e d  i n  f avo r  

of  Butcher .  The ju ry  awarded $825 a c t u a l  damages w i t h  

$10,000 p u n i t i v e  damages f o r  damage t o  t h e  l and ,  and $100 

a c t u a l  damages w i t h  $10,000 p u n i t i v e  damages f o r  d e s t r u c t i o n  

o f  t h e  c rops .  Pe t r aneks  subsequent ly  moved f o r  a new t r i a l  

on t h e  ground t h a t  t h e  award of p u n i t i v e  damages w a s  exces- 

s i v e  and g iven  under t h e  i n f l u e n c e  of pas s ion  and p r e j u d i c e .  

The Dis t r ic t  Court  denied t h e  motion, and Pe t raneks  appea l .  

The i s s u e  on appea l  i s  simply: Were t h e  p u n i t i v e  

damages awarded t o  Butcher by t h e  j u ry  excess ive?  Pe t r aneks  

a rgue  they  w e r e  and t h e r e f o r e  t h i s  Court  must e i t h e r  reduce  

them o r  o r d e r  a  new t r i a l .  

I n  approaching t h i s  i s s u e ,  w e  no t e  t h a t  Pe t raneks  are 

n o t  cha l l eng ing  t h e  award o r  amount of a c t u a l  damages, 

t o t a l i n g  $925. Nei ther  a r e  they  cha l l eng ing  t h e  award of 



p u n i t i v e  damages i t s e l f ;  they  appa ren t ly  concede t h a t  some 

award of p u n i t i v e  o r  exemplary damages i s  proper .  

What Pe t r aneks  a r e  cha l l eng ing  i s  t h e  amount of t h e  

p u n i t i v e  damages awarded. The i r  argument e s s e n t i a l l y  i s  

t h a t  t h e  amount of  p u n i t i v e  damages awarded h e r e  ($20,000)  

i s  " p a t e n t l y  excess ive"  t o  t h e  p o i n t  t h a t  " t h e r e  can be no 

o t h e r  conc lus ion  than  t h a t  t h e  ju ry  was in f luenced  by pas- 

s i o n ,  p r e j u d i c e ,  o r  from improper mot ive ."  

The law governing p u n i t i v e  o r  exemplary damages i s  w e l l  

developed i n  Montana and has  been fol lowed w i t h  une r r ing  

cons i s t ency  by t h i s  Court .  S ince  f i r s t  enac ted  i n  1895, 

s e c t i o n  17-208, R.C.M. 1947, now s e c t i o n  27-1-221 MCA, has  

read :  

" I n  any a c t i o n  f o r  a  breach of an  o b l i g a t i o n  n o t  
a r i s i n g  from c o n t r a c t ,  where t h e  defendant  has  
been g u i l t y  of oppress ion ,  f r a u d ,  o r  mal ice ,  ac- 
t u a l  o r  presumed, t h e  ju ry ,  i n  a d d i t i o n  t o  t h e  
a c t u a l  damages, may g i v e  damages f o r  t h e  sake  of 
example, and by way of punishing t h e  defendant . "  

From t h e  numerous c a s e s  cons t ru ing  t h i s  s e c t i o n ,  g e n e r a l  

p r i n c i p l e s  f o r  i t s  a p p l i c a t i o n  may be  de r ived .  An e a r l y ,  

y e t  r e l a t i v e l y  complete,  s t a t emen t  of  t h e s e  b a s i c  p r i n c i p l e s  

i s  found i n  De C e l l e s  v .  Casey (1914) ,  48 Mont. 568, 576, 

"The amount t o  be  awarded i n  t h i s  c l a s s  of c a s e s  
i s  lodged i n  t h e  d i s c r e t i o n  of  t h e  j u ry ;  b u t  t h i s  
d i s c r e t i o n  i s  n o t  un l imi ted  o r  t o  be  e x e r c i s e d  
a r b i t r a r i l y .  I t  w i l l  n o t  do t o  s ay  t h a t  t h e  j u ry  
a r e  f r e e  t o  make t h e  measure of punishment what- 
eve r  they choose,  w i thou t  any j u s t  o r  r ea sonab le  
r e l a t i o n  t o  t h e  wrong done. No d e f i n i t e  r u l e  can 
be d e c l a r e d  a s  t o  when t h e  c o u r t  should i n t e r f e r e  
and when it  should n o t ;  y e t  s i n c e  a new t r i a l  may 
be ordered  when it  appears  t h a t  t h e  ju ry  have 
a c t e d  under t h e  i n f l u e n c e  of pas s ion  and p re ju -  
d i c e  (Rev. Codes, s e c .  6794) ,  it fo l lows  t h a t  
when t h e  award i s  s o  l a r g e  t h a t  it cannot  be  ac- 
counted for on any o t h e r  t heo ry  and i s  wholly o u t  
of  p ropor t ion  t o  t h e  wrong done and t h e  cause  of 
i t ,  t h e  conc lus ion  i s  i r r e s i s t i b l e  t h a t  it was 
measured by t h e  pas s ion  and p r e j u d i c e  of t h e  j u ry ,  
r a t h e r  than  by an  e s t i m a t e  made i n  t h e  e x e r c i s e  
of  t h e i r  d i s c r e t i o n ,  and it becomes t h e  du ty  of 
t h e  c o u r t  t o  set  i t  a s i d e . "  



Accord, Cornner v. Hamilton (1922) ,  62 Mont. 239, 245, 204 

I n  d e s c r i b i n g  t h e  necessary  e lements  t o  j u s t i f y  such an 

award, t h i s  Court  a  few y e a r s  la ter  s t a t e d :  

"A g u i l t y  i n t e n t  on t h e  p a r t  of t h e  defendants  
i s  a n  e s s e n t i a l  t o  charge them w i t h  exemplary 
damages . . . 'While every l e g a l  wrong e n t i t l e s  
t h e  p a r t y  i n j u r e d  t o  recover  damages s u f f i c i e n t  
t o  compensate f o r  t h e  i n j u r y  i n f l i c t e d ,  n o t  
every  l e g a l  wrong e n t i t l e s  t h e  i n j u r e d  p a r t y  t o  
recover  exemplary damages. To war ran t  t h e  r e -  
covery of  such damages t h e  a c t  complained of 
must n o t  on ly  be  un lawful ,  b u t  must a l s o  p a r t a k e  
somewhat of a c r i m i n a l  o r  wanton n a t u r e .  And s o  
it i s  an a lmos t  u n i v e r s a l l y  recognized r u l e  t h a t  
such damages may be recovered i n  cases, and on ly  
i n  such c a s e s ,  where t h e  wrongful  ac t  complained 
of  i s  c h a r a c t e r i z e d  by some such c i rcumstances  
of agg rava t ion  a s  w i l l f u l n e s s ,  wantonness, ma l i ce ,  
oppress ion ,  b r u t a l i t y ,  i n s u l t ,  r e c k l e s s n e s s ,  g r o s s  
neg l igence ,  o r  g r o s s  f r aud  on t h e  p a r t  of t h e  de- 
f e n d a n t . '  (8  R.C.L. 585, 586.)" Luther  v .  Lee 
(1922) ,  62 Mont. 174, 179, 2 0 4  P. 365, 367. 

The ju ry  may a l s o  t a k e  i n t o  account  whether t h e  a c t s  

complained of  a r e  "of such a c h a r a c t e r  as t o  i n d i c a t e  a  

r e c k l e s s  d i s r e g a r d  of t h e  r i g h t s  of t h e  p l a i n t i f f "  i n  award- 

i n g  a  " r ea sonab le  amount" of p u n i t i v e  damages. Mosback v .  

Smith Bro thers  Sheep Co. (1922) ,  65 Mont. 4 2 ,  46-47, 2 1 0  P .  

E l abo ra t ing  f u r t h e r  on t h e  concept  of mal ice ,  w e  s t a t e d  

i n  1927 t h a t :  

" 'Ma l i ce ,  a s  a  b a s i s  f o r  exemplary damages, may 
be proved d i r e c t l y  o r  i n d i r e c t l y ;  t h a t  i s  t o  s a y ,  
by d i r e c t  evidence of  t h e  e v i l  motive and i n t e n t  
o r  by l e g i t i m a t e  i n f e r e n c e s  t o  be  drawn from 
o t h e r  f a c t s  and c i rcumstances  i n  ev idence . '  
(Kl ind v .  Va l l ey  County Bank, 69 Mont. 386, 222 
Pac. 439.) 'The t e r m  "mal ice , "  as a p p l i e d  t o  
t o r t s ,  does n o t  n e c e s s a r i l y  mean that which must 
proceed from a  s p i t e f u l ,  mal ignant  o r  revengefu l  
d i s p o s i t i o n  b u t  a  conduct  i n j u r i o u s  t o  ano the r ,  
though proceeding from an i l l - r e g u l a t e d  mind, 
n o t  s u f f i c i e n t l y  c a u t i o u s  be fo re  it occas ions  
an i n j u r y  t o  ano the r .  I f  t h e  conduct  of t h e  
defendant  was u n j u s t i f i a b l e  and a c t u a l l y  caused 
t h e  i n j u r y  complained o f  by p l a i n t i f f ,  which was 
a  q u e s t i o n  f o r  t h e  j u ry ,  mal ice  i n  l a w  would be  
impl ied  from such conduct . . . 1 11 Ramsbacher v .  
Hohman (1927) ,  80 Mont. 480, 487-88, 261 P .  273, 
276. 



"Implied mal ice  may be shown by proof t h a t  defendant  engaged 

i n  a  cou r se  of  conduct  knowing it t o  be  harmful and unlaw- 

f u l . "  Ferguson v .  Town Pump, Inc .  (1978) ,  - Mont. I 

I n  Ramsbacher, w e  went on t o  d i s c u s s  t h e  f a c t o r s  prop- 

e r l y  cons idered  by a  j u ry  i n  s e t t i n g  t h e  amount of damages 

and ou r  f u n c t i o n  i n  reviewing t h e  award: 

"Having concluded t h e  ju ry  was w i t h i n  i t s  r i g h t s  
i n  a l lowing  exemplary damages, a r i s e s  t h e  ques- 
t i o n ,  i s  t h e  amount al lowed on e i t h e r  cause  of 
a c t i o n  excess ive?  The amount w a s  l a r g e l y  i n  t h e  
d i s c r e t i o n  of t h e  ju ry .  'The g e n e r a l  r u l e  i s  
t h a t  an  award of  exemplary damages by a  ju ry  
w i l l  n o t  b e  d i s t u r b e d  as exces s ive ,  u n l e s s  i t s  
amount, cons idered  i n  connect ion wi th  t h e  f a c t s ,  
i s  i n d i c a t i v e  of pas s ion ,  p r e j u d i c e  o r  corrup-  
t i o n  on t h e  p a r t  of t h e  jury .  * * * The ju ry  
should t a k e  i n t o  c o n s i d e r a t i o n  - t h e  a t t e n d a n t  

c. s l i rh  a s  t h e  ma1 ice or wantonness 
- .  

c i rcumstanceYr  ----I ---- ---- - 
of  t h e  a c t ,  t h e  i n j u r y  in tended ,  --- 
t h e  a c t ,  t h e  manner i n  which it -- - 
and t h e  d e t e r r e n t  e f f e c t  u p o n o t  -- -- 
cord ing  -- t o  t h e  g e n e r a l  r u l e ,  it 
t h e  3u ry  - t o  c o n s i d e r  d e f e n d a n F s  
pecuniary a b i l i t y  i n  f i x i n g  t h e  
a a e s . '  (17 C . J .  994, 995.) 

- - - - - - - - --- 
t h e  mot i  -- 
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, weal th  a  
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ve f o r  -- 
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n d  - 
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There i s  evidence 
A 

on a l l  t hose  p o i n t s  and it i s  presumed t h e  ju ry  
cons idered  it. 'The p u b l i c  go* i n  t h e  r e s t r a  
of  o t h e r  -- 
ment of  -- 
es t i m a t i  

*s from wrongd -- 
t h e  o f f ende r .  - - - -  

exemplary 
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damages. ' 
con . -  
(Wa 

i n t  - 
a s  t h e  punish- . - -  

. s i de red  i n  
r d  v .  ward, 4 1  

Iowa. 686.1 B a s e d  on t h o s e  d e t e r m i n a t i v e  f a c t o r s  - .. -- . -  
and g e n e r a l  p r i n c i p l e s ,  i n  t h i s  s t a t e  t h e  r u l e  
i s  t h a t  t h e  amount o f  exemplary damages must be  
reasonable .  'Where t h e  a c t s  complained of a r e  
shown t o  be  wanton, ma l i c ious  o r  opp res s ive  and 
of  such a  c h a r a c t e r  a s  t o  i n d i c a t e  a  r e c k l e s s  
d i s r e g a r d  f o r  t h e  r i g h t s  of t h e  p l a i n t i f f ,  t h e  
j u ry ,  i n  t h e i r  d i s c r e t i o n ,  may award a r ea sonab le  
amount as t h e  p u n i t i v e  damages, i n  a d d i t i o n  t o  
compensatory damages.' (Mosback v .  Smith Bro thers  
Sheep Co., 65 Mont. 42, 210 Pac. 910.) What was 
r ea sonab le  w a s  f o r  t h e  ju ry  t o  s ay ,  s u b j e c t  t o  
t h e  judgment of t h e  t r i a l  c o u r t ,  upon motion f o r  
new t r i a l ,  and t h e  judgment of t h i s  c o u r t ,  upon 
appea l .  Being a  m a t t e r  f o r  t h e  d i s c r e t i o n  of 
t h e  ju ry ,  w e  do n o t  see t h a t  t h e  d i s c r e t i o n  w a s  
abused. W e  --- w i l l  n o t  s ay  t h e  award is exces s ive  
nor t h a t  i t  i s  i n d i c a t i v e  of pas s ion  or p r e j u d i c e  ---- 
nor  t h a t ,  under a l l  t h e  c i rcumstances  and i n  view -- --- 
of - p l a i n t i f f ' s  v e r s i o n  _ _ _ -  of t h e  c a s e  (accep ted  & 
t h e  j u r y ) ,  i t  i s  even unreasonable ."  80 Mont. - --- 
a t  489-90, 261 P. a t  277. (Emphasis added.)  



Pe t r aneks  a rgue  t h a t  t h e  amount of  p u n i t i v e  damages 

awarded h e r e  i s  p e r  se exces s ive  because they  a r e  approxi-  -- 

mately  twenty-two t i m e s  t h e  amount of t h e  a c t u a l  damages 

awarded. W e  r e j e c t e d  any such "mathematical  r a t i o "  approach 

t o  c a l c u l a t i n g  p u n i t i v e  damages i n  Johnson v.  Horn (1929) ,  

86 Mont. 314, 318-19, 283 P .  427, 429: 

". . . The c o u r t s  have n o t  e s t a b l i s h e d  a  d e f i n i t e  
formula t o  be  fol lowed i n  a s c e r t a i n i n g  whether 
a n  award f o r  exemplary damages i s  exces s ive .  A s  
a consequence many c o u r t s  hold  t h a t  because an 
award of p u n i t i v e  damages i s  t e n  t i m e s  t h e  amount 
of  a c t u a l  damages awarded, a s  h e r e ,  does  n o t  of 
i t s e l f  demonstra te  t h a t  t h e  award i s  exces s ive .  

"An award of  $1,000 exemplary damages might be  
exces s ive  under c e r t a i n  f a c t s  and as a g a i n s t  one 
of  impoverished c i rcumstances ,  and y e t  reason-  
a b l e  under d i f f e r e n t  c i rcumstances  and a s  a g a i n s t  
one of more f a v o r a b l e  f i n a n c i a l  cond i t i on . "  

F u r t h e r , p u n i t i v e  damages may be awarded i n  c a s e s  where on ly  

nominal a c t u a l  damages a r e  awarded o r  even where no monetary 

v a l u e  i s  p laced  on t h e  a c t u a l  damages s u f f e r e d .  M i l l e r  v .  

Fox (1977) ,  Mont. , 571 P.2d 804, 808, 34 St.Rep. 

1367, 1371. I t  i s  t h e r e f o r e  i n c o n s i s t e n t  t o  e s t a b l i s h  some 

mathematical  formula o r  r a t i o  f o r  determining t h e  amount of  

such p u n i t i v e  damages. 

W e  have quoted e x t e n s i v e l y  from t h e s e  o l d e r  d e c i s i o n s  

(and t h e r e  a r e  many o t h e r s  e q u a l l y  a p p l i c a b l e )  t o  i l l u s t r a t e  

t h a t  t h e  p r i n c i p l e s  governing t h i s  appea l  are very  w e l l  

e s t a b l i s h e d  and have been c o n s i s t e n t l y  a p p l i e d .  Applying 

t h e s e  time-honored p r i n c i p l e s  t o  t h e  f a c t s  a t  hand, w e  

conclude t h a t  t h e  award of  $20,000 i n  p u n i t i v e  damages 

a g a i n s t  Pe t r aneks  i s  r easonab le  and supported by t h e  evidence.  

Undisputedly ,  Pe t r aneks ,  w i t h  f u l l  knowledge of r e l e v -  

a n t  pending l i t i g a t i o n  and g r o s s  d i s r e g a r d  f o r  t h e  r i g h t s  

and p rope r ty  of Butcher ,  drove a road g rade r  on to  t h e  l a t t e r ' s  



p r o p e r t y  and d e l i b e r a t e l y  plowed a h a l f - m i l e  l ong ,  twelve-  

f o o t  wide swath th rough  h i s  growing wheat  c r o p .  The j u r y  

a l s o  heard  Butcher  t e s t i f y  t h a t ,  when he  r o d e  up t o  c o n f r o n t  

t h e  P e t r a n e k s ,  George Pe t r anek  rammed h i s  p ickup t r u c k  i n t o  

B u t c h e r ' s  h o r s e  and C h a r l e s  Pe t r anek  grabbed a t  B u t c h e r ' s  

l e g s  a s  i f  t o  p u l l  him o f f  h i s  h o r s e .  From t h i s  set  of  

f a c t s ,  t h e  j u ry  w a s  f u l l y  e n t i t l e d  t o  conc lude  t h a t  t h e  

P e t r a n e k s  a c t e d  ex t remely  m a l i c i o u s l y .  

E n t e r i n g  i n t o  t h e  c a l c u l a t i o n  of  damages a t  t h i s  p o i n t  

i s  t h e  w e a l t h  o f  t h e  P e t r a n e k s .  The j u r y  w a s  informed as t o  

t h e  l a r g e  ho ld ings  o f  t h e  de f endan t s  t o t a l i n g  more t h a n  $1.5 

m i l l i o n .  I n  de t e rmin ing  what would b e  a s u i t a b l e  punishment 

( a  l e g i t i m a t e  s t a t u t o r y  purpose)  f o r  t h e  a c t s  of  t h e  P e t r a n e k s ,  

t h e  j u r y  cou ld  r ea sonab ly  c a l c u l a t e  t h a t  any smaller award 

would n o t  be  s u f f i c i e n t .  Such a  c o n c l u s i o n  was f o r  t h e  j u r y  

t o  make, a f t e r  l i s t e n i n g  t o  t h e  t e s t imony  and weighing t h e  

ev idence .  On a p p e a l ,  w e  w i l l  n o t  d i s t u r b  t h a t  c o n c l u s i o n .  

F i n a l l y ,  P e t r a n e k s '  a s s e r t i o n  t h a t  t h e  award of puni-  

t i v e  damages w a s  t h e  r e s u l t  o f  p a s s i o n  o r  p r e j u d i c e  on t h e  

p a r t  o f  t h e  j u r y  i s  unsuppor ted  by any r e f e r e n c e  t o  t h e  

r e c o r d ,  t o  improv iden t  remarks by c o u n s e l  o r  w i t n e s s e s  f o r  

Butcher ,  t o  i n c o r r e c t  o r  o b j e c t i o n a b l e  j u r y  i n s t r u c t i o n s ,  o r  

t o  any o t h e r  sou rce .  P e t r a n e k s  a c c e p t  t h a t  t h e  j u r y  a c t e d  

r ea sonab ly  i n  a s s e s s i n g  t h e  t o t a l  a c t u a l  damages s u f f e r e d  by 

Butcher  a t  $925 o u t  o f  a  p r a y e r  f o r  $1150. I n  t h e  absence  

o f  any showing of  t h e  p o s s i b l e  s o u r c e s  o f  p a s s i o n  o r  p r e j u -  

d i c e ,  it i s  i n c o n s i s t e n t  t o  assume t h a t  a  j u r y ,  a c t i n g  

r ea sonab ly  i n  a s s e s s i n g  a c t u a l  damages s o  p r e c i s e l y ,  sud- 

d e n l y  was overcome by p a s s i o n  and p r e j u d i c e  i n  a s s e s s i n g  

p u n i t i v e  damages. 



W e  concur:  

%d4 Chief J u s t i c e  %u@ 

M r .  J u s t i c e  Daniel  J. Shea, deeming himself  d i s q u a l i f i e d ,  
d i d  n o t  p a r t i c i p a t e  i n  t h i s  d e c i s i o n .  


