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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of  t h e  Court .  

This  i s  an appea l  from t h e  o r d e r  of t h e  D i s t r i c t  Cour t ,  

F i r s t  J u d i c i a l  D i s t r i c t ,  g r a n t i n g  i n  p a r t  defendant  super in-  

t e n d e n t ' s  motion f o r  summary judgment. 

P l a i n t i f f s / a p p e l l a n t s  a r e  s i x  former employees of t h e  

O f f i c e  of  t h e  Super in tendent  of P u b l i c  I n s t r u c t i o n  (OSPI). 

A f t e r  e l e c t i o n  t o  t h e  o f f i c e  of supe r in t enden t ,  defendant  

reques ted  a  l e t t e r  of  r e s i g n a t i o n  from a l l  members of t h e  

OSPI p r o f e s s i o n a l  s t a f f .  She i n d i c a t e d  t h a t ,  upon r e c e i p t  

of  t h e s e  l e t t e r s ,  she  would meet w i th  each of t h e  members 

i n d i v i d u a l l y  t o  " e v a l u a t e "  t h e i r  p o s i t i o n  on t h e  s t a f f .  I n  

t h e i r  complaint ,  p l a i n t i f f s  a l l e g e d  t h a t  t hey  w e r e  each 

d i smissed  wi thout  cause  fo l lowing  t h e  p r e s e n t a t i o n  of t h e i r  

reques ted  r e s i g n a t i o n s .  They f u r t h e r  a l l e g e d  t h a t  they  

reques ted  from defendant  reasons  f o r  t h e i r  d i s m i s s a l ,  b u t  

t h a t  t h e i r  r e q u e s t  was r e fused .  

Defendant ' s  p redecessor  i n  o f f i c e  adopted an  Affirma- 

t i v e  Act ion program f o r  t h e  OSPI on March 26, 1976. That  

program inc luded  a p l an  f o r  t e rmina t ion  of employment proce- 

du re s  i n  s e c t i o n  904: 

"Sec t ion  904 Termination 

"Goal : 
Terminat ions  w i l l  be made f o r  job r e l a t e d  rea- 
sons  on ly .  

"Action I t e m s  
1. Termination f o r  cause  w i l l  b e  made on ly  a f t e r  
a t  l e a s t  one e v a l u a t i o n  s e s s i o n  has  been he ld  t o  
d i s c u s s  t h e  problem, remedial  a c t i o n  has  been 
r eques t ed ,  and reasonable  t i m e  has  been al lowed 
f o r  improvement u n l e s s  t h e  p e r s o n ' s  p resence  i s  
a  d i r e c t  t h r e a t  t o  t h e  s a f e t y  and c o n t i n u a t i o n  
of t h e  agency ' s  func t ion .  

" 2 .  The EEO c o o r d i n a t o r  o r  a des ignee  w i l l  con- 
d u c t  e x i t  i n t e r v i e w s  and w i l l  p rov ide  documen- 
t a t i o n  t o  t h e  Personne l  S e r v i c e s  Manager who 
w i l l  keep a  running l o g  of  t h e  employees' r ea -  
sons  f o r  t e rmina t ion .  I f  t h e r e  i s  any sugges- 
t i o n  t h a t  d i s c r i m i n a t i o n  i s  involved ,  t h e  EEO 
coo rd ina to r  o r  a des ignee  w i l l  b e  asked t o  par-  
t i c i p a t e  i n  t h e  i n t e rv i ews .  Apparent d i sc r im-  
a t o r y  a c t i o n s  w i l l  b e  i n v e s t i g a t e d  and c o r r e c t e d . "  



P l a i n t i f f s  a l l e g e d  i n  t h e i r  f i r s t  c l a im  f o r  r e l i e f  t h a t  

s e c t i o n  904 c o n s t i t u t e d  a  c o n t r a c t u a l  term of t h e i r  employ- 

ment and t h a t  defendant  f a i l e d  t o  l i v e  up t o  t h a t  c o n t r a c t  

i n  s e v e r a l  p a r t i c u l a r s .  Second, they  a l l e g e d  a  t o r t ,  i n  

t h a t  defendant  a c t e d  ma l i c ious ly  toward them by d i s r e g a r d i n g  

t h e  t e rmina t ion  f o r  cause  p lan .  Thi rd ,  p l a i n t i f f s  a l l e g e d  

t h e  t o r t  of "ou t r age , "  i n  t h a t  d e f e n d a n t ' s  w i l l f u l  d i s r e g a r d  

of s e c t i o n  904 caused them emotional  d i s t r e s s .  A f o u r t h  

c l a im ,  a  c la im f o r  l o s t  wages, w a s  d i smissed  by t h e  D i s t r i c t  

Court  a s  being redundant.  

P l a i n t i f f s '  f i f t h  c la im a l l e g e d  a  v i o l a t i o n  of s e c t i o n  

64-317(1) ,  R.C.M. 1947, now s e c t i o n  49-3-201 MCA, i n  t h a t  

defendant  f a i l e d  t o  make a  merit-based e v a l u a t i o n  of t h e  

OSPI personne l  b e f o r e  d i smis s ing  them. The s i x t h  c la im 

a l l e g e s  t h a t  t h e  d i s m i s s a l s  were mot ivated by p o l i t i c a l  

f a v o r i t i s m ,  and w e r e  t h e r e f o r e  a r b i t r a r y  and c a p r i c i o u s ,  and 

v i o l a t e d  p l a i n t i f f s '  s t a t e  and f e d e r a l  c o n s t i t u t i o n a l  r i g h t s .  

P l a i n t i f f s '  seventh  c la im a l l e g e d  a  v i o l a t i o n  of s e c t i o n  41-  

1311, R.C.M. 1947, now s e c t i o n  39-2-801 MCA, i n  t h a t  defen- 

d a n t  f a i l e d  t o  p rov ide  a  " f u l l ,  s u c c i n c t ,  and complete 

s t a t emen t  of t h e  reason  o f  [ t h e i r ]  d i s cha rge"  when r eques t ed  

t o  do so .  I n  t h e i r  p rayer  f o r  judgment, p l a i n t i f f s  sought ,  

i n t e r  a l i a ,  a t t o r n e y  f e e s  under p r o v i s i o n s  of 4 2  U.S.C. 

§I988 (1976) .  

Defendant supe r in t enden t  moved f o r  summary judgment on 

p l a i n t i f f s '  f i r s t ,  second, t h i r d  and f i f t h  c la ims .  The 

D i s t r i c t  Court ,  i n  an o r d e r  da t ed  A p r i l  27, 1978, g ran t ed  

summary judgment t o  defendant  on t h e  f i r s t ,  second and t h i r d  

c l a ims ,  se t  t h e  f i f t h ,  s i x t h ,  and seven th  c la ims  f o r  t r i a l  

and denied p l a i n t i f f s '  c la im f o r  a t t o r n e y  f e e s  under 4 2  

U.S.C. S1988. The D i s t r i c t  C o u r t ' s  r ea son  f o r  g r a n t i n g  



summary judgment a s  t o  t h e  f i r s t  t h r e e  c l a i m s  was t h a t  t h o s e  

c l a i m s  w e r e  a l l  based upon s e c t i o n  904 o f  t h e  OSPI Affirma- 

t i v e  Ac t i on  p l a n  and t h a t  t h e  s u p e r i n t e n d e n t  l a cked  s t a t u -  

t o r y  a u t h o r i t y  t o  a d o p t  such  a  p l a n .  I t  den i ed  p l a i n t i f f s '  

c l a i m  f o r  a t t o r n e y  f e e s  under 4 2  U.S.C. 81988 on t h e  r a t i o -  

n a l e  t h a t  t h e  a t t o r n e y  f e e s  p r o v i s i o n  o f  t h a t  s e c t i o n  i s  

i n t e n d e d  t o  app ly  o n l y  t o  f e d e r a l  c o u r t s  and t h a t  a b s e n t  a  

s t a t u t e ,  s t i p u l a t i o n  by p a r t i e s ,  o r  r u l e  o f  c o u r t ,  a t t o r n e y  

f e e s  a r e  n o t  r e c o v e r a b l e  by t h e  p r e v a i l i n g  p a r t y .  

P l a i n t i f f s  r a i s e  s e v e r a l  s p e c i f i c a t i o n s  o f  e r r o r  on t h e  

merits o f  t h e  D i s t r i c t  C o u r t ' s  r u l i n g  b u t  because  w e  have 

determined t h a t  t h e  o r d e r  g r a n t i n g  summary judgment a s  t o  

some, b u t  n o t  a l l  o f  t h e i r  c l a i m s ,  i s  i n t e r l o c u t o r y  and n o t  

a p p e a l a b l e ,  w e  w i l l  n o t  d i s c u s s  t h o s e  i s s u e s .  

P l a i n t i f f s  p r e s e n t e d  seven s e p a r a t e  claims f o r  r e l i e f ,  

t h r e e  of which remain t o  be a d j u d i c a t e d  a t  t r i a l .  Th i s  

s i t u a t i o n  i s  n o t  e x p r e s s l y  con templa ted  i n  Rule 56,  M.R.Civ.P., 

b u t  r e q u i r e s  r e f e r e n c e  t o  Rule 5 4 ( b ) ,  M.R.Civ.P. Rule 5 4 ( b )  

p r o v i d e s  t h a t  a  D i s t r i c t  Cou r t  may g r a n t  a  f i n a l ,  a p p e a l a b l e  

judgment as t o  some b u t  n o t  a l l  o f  t h e  c l a i m s  i nvo lved  i n  a n  

a c t i o n  o n l y  i f  it makes a n  e x p r e s s  d e t e r m i n a t i o n  t h a t  t h e r e  

i s  no j u s t  r e a son  t o  d e l a y  a n  a p p e a l  on  t h o s e  c l a ims  and 

e x p r e s s l y  d i r e c t s  e n t r y  o f  judgment: 

"When m u l t i p l e  c l a i m s  f o r  r e l i e f  o r  m u l t i p l e  
p a r t i e s  a r e  invo lved  i n  a n  a c t i o n ,  t h e  c o u r t  
may d i r e c t  t h e  e n t r y  of  a  f i n a l  judgment a s  t o  
one  o r  more b u t  fewer t h a n  a l l  o f  t h e  c l a i m s  
o r  p a r t i e s  o n l y  -- upon a n  e x p r e s s  d e t e r m i n a t i o n  
t h a t  t h e r e  i s  no j u s t  r e a son  for d e l a y  and --- 
upon a n  express d i r e c t i o n  f o r  t h e  e n t r y  of -- -- - 
judgment. . ." (Emphasis added. )  

Rule 54 (b )  goes  on t o  p rov ide  t h a t  i f  t h e  D i s t r i c t  

Cou r t  f a i l s  t o  make t h e  r e q u i r e d  "de t e rmina t i on"  and " d i r e c -  

t i o n , "  any o r d e r  which a d j u d i c a t e s  less t h a n  a l l  o f  t h e  

c l a i m s  does  " n o t  t e r m i n a t e  t h e  a c t i o n  a s  t o  - any o f  t h e  



c la ims"  and t h e  o r d e r  remains " s u b j e c t  t o  r e v i s i o n "  u n t i l  

t h e  f i n a l  e n t r y  of judgment a d j u d i c a t i n g  a l l  t h e  c l a ims .  

(Emphasis added.) Thus, when Rule 54 (b )  i s  cons t rued  t o -  

g e t h e r  w i t h  Rule 5 6 ( c ) ,  t h e  r e s u l t  i s  t h a t  a  D i s t r i c t  Cour t  

may e n t e r  a  f i n a l  a p p e a l a b l e  summary judgment i f  i t  r u l e s  on 

one o r  more b u t  n o t  a l l  of  a  p a r t y ' s  c l a i m s  and makes t h e  

r e q u i s i t e  "de t e rmina t i on"  and " d i r e c t i o n "  i n  i t s  o r d e r .  A s  

P r o f e s s o r  Moore comments on t h e  i d e n t i c a l  F e d e r a l  Rules:  

". . . Nei the r  Rule 56 nor  any o t h e r  Rule 
a u t h o r i z e s  t h e  t r i a l  c o u r t  t o  t r a n s l a t e  an  
i n t e r l o c u t o r y  a d j u d i c a t i o n  of  a  p a r t  of  a  
s i n g l e  c l a i m  i n t o  a  f i n a l  judgment. I f ,  how- 
e v e r ,  i n  a n  a c t i o n  i nvo lv ing  m u l t i p l e  c l a ims  
o r  p a r t i e s ,  t h e  t r i a l  c o u r t  f u l l y  a d j u d i c a t e s  
one o r  more b u t  fewer than  a l l  t h e  c l a i m s ,  it 
can  make t h a t  a d j u d i c a t i o n  f i n a l  by making 
t h e  ' e x p r e s s  d e t e r m i n a t i o n '  and t h e  ' e x p r e s s  
d i r e c t i o n '  c a l l e d  f o r  by Rule 5 4 ( b ) .  F a i l i n g  
t o  do t h a t  t h e  a d j u d i c a t i o n  remains  i n t e r -  
l ocu to ry . "  6  Moore' s Fede ra l  Practice 1156.20 [ l ]  
a t  56-1204. 

See  a l s o ,  I n  re  Marr iage  of Adams (1979 ) ,  Mont. I 

P.2d , 36 St.Rep. 565, 566; S t a t e  e x  re l .  Marlenee 

v .  D i s t r i c t  Cour t  (1979) ,  Mont . I P.2d 

, 36 St.Rep. 457, 459-60; 6  Moore's F e d e r a l  P r a c t i c e  

1156.21[1.-21 a t  56-1271 t o  1 2 7 2 ;  c f .  Krusemark v. Hanson 

(1979) r - Mont. - I  - P.2d , 36 St.Rep. 159 

( i n v o l v i n g  m u l t i p l e  p a r t i e s ) .  

The "de t e rmina t i on"  and " d i r e c t i o n "  r equ i r emen t s  of 

Rule 54 (b )  a r e  i n t ended  t o  pe rmi t  t h e  D i s t r i c t  Cou r t ,  i n  t h e  

f i r s t  i n s t a n c e ,  t o  cons ide r  whether t h e  judgment upon some, 

b u t  n o t  a l l ,  of a l i t i g a n t ' s  c l a ims  can  p r o p e r l y  be  appea led .  

A s  d e s c r i b e d  by t h e  Uni ted  S t a t e s  Supreme Cour t ,  t h e  d i s -  

t r i c t  c o u r t ,  i n  e f f e c t ,  " i s  used as a  ' d i s p a t c h e r ' . "  " I t  i s  

p e r m i t t e d  t o  de te rmine ,  i n  t h e  f i r s t  i n s t a n c e ,  t h e  app rop r i -  

a t e  t i m e  when each  ' f i n a l  d e c i s i o n '  upon 'one o r  more b u t  

less than  a l l '  of  t h e  c l a ims  i n  a  m u l t i p l e  c l a ims  a c t i o n  i s  

ready  f o r  appea l . "  S e a r s ,  Roebuck & Co. v .  Mackey (1956 ) ,  



351 U.S. 427, 435, 76 S.Ct.  895, 899, 100 L.ed 1297. I n  

t h i s  way t h e  D i s t r i c t  Cour t  n o t  o n l y  a s s i s t s  t h i s  Cour t  by 

p r e v e n t i n g  "p iecemeal  a p p e l l a t e  d i s p o s i t i o n "  o f  what i s  more 

p r o p e r l y  cons idered  a  s i n g l e  con t rove r sy ,  see, E i sen  v .  

C a r l i s l e  & J a c q u e l i n  (1974 ) ,  417 U.S. 156,  170,  40 L Ed 2d 

732, 744, 94 S.Ct. 2140, 2149, quo ted  i n  Ryan v .  O c c i d e n t a l  

Pet roleum ( 5 t h  C i r .  1 9 7 8 ) ,  577 F.2d 298, 301, b u t  a l s o  

p e r m i t s  t h e  D i s t r i c t  Cour t  t o  de te rmine  whether s p e c i a l  

c i rcumstances  r e q u i r e  an  immediate appea l :  

" 'The  i n q u i r y  r e q u i r e s  some e v a l u a t i o n  of  t h e  
competing c o n s i d e r a t i o n s  under ly ing  a l l  ques-  
t i o n s  o f  f i n a l i t y - - " t h e  inconvenience  and c o s t s  
o f  p iecemeal  review on t h e  one hand and t h e  dan- 
g e r  of  denying j u s t i c e  by d e l a y  on t h e  o t h e r . "  
Dickinson v .  Pet roleum Conversion Corp. ,  338 
U.S. 507, 511 (1950) .  ' " Occ iden t a l  ~ e t r o l e u m ,  
577 P.2d a t  301, quo t ing  E i sen  v .  C a r l i s l e  & 
J a c q u e l i n ,  417 U.S. a t  171,  40 L Ed 2d a t  745, 
94 S.Ct. a t  2149. 

I n  l i g h t  of t h e  "competing c o n s i d e r a t i o n s , "  t h e  review- 

i n g  c o u r t  may, under l i m i t e d  c i r cums tances ,  c o n s i d e r  t h e  

appea l  d e s p i t e  t h e  l a c k  o f  t h e  e x p r e s s  "de t e rmina t i on"  and 

" d i r e c t i o n "  r e q u i r e d  by Rule 5 4 ( b ) .  R igg le  v .  S t a t e  o f  

C a l i f o r n i a  ( 9 t h  C i r .  1 9 7 8 ) ,  577 F.2d 579, 581 n. A;  Huckeby 

v .  Frozen Food Express  ( 5 t h  C i r .  1 9 7 7 ) ,  555 F.2d 542, 546- 

47. I n  Huckeby, t h e  Cour t  of Appeals  l i s t e d  t h r e e  circum- 

s t a n c e s  which would pe rmi t  an  a p p e l l a n t  t o  proceed i n  t h e  

absence  of  a  Rule 45(b)  de t e rmina t i on  and d i r e c t i o n ,  none of  

which a r e  a p p l i c a b l e  t o  o u r  c a s e  h e r e .  

P l a i n t i f f s  a rgue  t h a t  an  a l t e r n a t i v e  d i s p o s i t i o n  i s  

a v a i l a b l e ,  t h a t  t h i s  Cour t  may i s s u e  a w r i t  of s u p e r v i s o r y  

c o n t r o l  t o  t h e  D i s t r i c t  Cour t  r e i n s t a t i n g  t h e i r  f i r s t  t h r e e  

c l a ims .  However, such a w r i t  would n o t  s u r e l y  t e r m i n a t e  

" n e e d l e s s  l i t i g a t i o n "  as was t h e  c a s e  i n  S t a t e  ex  r e l .  

B u t t r e y  Foods v .  D i s t r i c t  Cour t  (1966) ,  148 14ont. 350, 354, 

420 P.2d 845, 847, and w e  d e c l i n e  t o  i s s u e  a  w r i t .  



The summary judgments appealed from a r e  i n t e r l o c u t o r y  

and no t  appealable .  The appeal  i s  dismissed without  pre ju-  

d i c e .  

J u s t i c e  

We concur: 

% 4 s ,  g, 
Chief J u s t i c e  


