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M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion o f  t h e  Cour t .  

A mother  b r i n g s  t h i s  appea l  from t h e  c o n c l u s i o n s  and 

judgment of  t h e  D i s t r i c t  Cou r t ,  Fou r th  J u d i c i a l  D i s t r i c t ,  

which d e c l a r e d  h e r  daugh t e r  a  n e g l e c t e d  c h i l d ,  and g r a n t e d  

permanent cus tody  o v e r  t h e  c h i l d  t o  t h e  Department o f  S o c i a l  

and R e h a b i l i t a t i o n  S e r v i c e s  w i t h  a u t h o r i t y  t o  c o n s e n t  t o  h e r  

adop t i on .  The mother con tends  f i r s t  t h a t  s e c t i o n  10-1301(2) 

( a )  and ( b ) ,  R.C.M. 1947, now s e c t i o n  41-3-102(2) ( a )  and ( b )  

MCA, d e f i n i n g  "abuse"  and " n e g l e c t "  w e r e  u n c o n s t i t u t i o n a l l y  

vague a s  a p p l i e d  t o  h e r .  Second s h e  con tends  t h a t  t h e  

a p p r o p r i a t e  s t a n d a r d  of proof t o  b e  a p p l i e d  t o  t h e  S t a t e  i n  

a  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  p roceed ing  i s  t h e  " c l e a r  

and convincing"  s t a n d a r d ,  r a t h e r  t h a n  t h e  "preponderance  o f  

ev idence"  s t a n d a r d .  The m o t h e r ' s  t h i r d  c o n t e n t i o n  i s  t h a t  

t h e  D i s t r i c t  Cou r t  abused i t s  d i s c r e t i o n  i n  removing t h e  

c h i l d  permanent ly  from h e r  mother because  t h a t  d e c i s i o n  w a s  

n o t  suppor ted  by even a  preponderance  of  t h e  ev idence .  W e  

a f f i r m  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t .  

The c h i l d  was born  on May 1 6 ,  1975,  when h e r  mother w a s  

s even t een  y e a r s  o l d .  H e r  p a r e n t s  w e r e  n o t  ma r r i ed  a t  t h e  

t i m e  of  h e r  b i r t h ,  nor  have t hey  e v e r  been mar r i ed .  They 

d i d  l i v e  t o g e t h e r  on  a  f a i r l y  r e g u l a r  b a s i s  from s h o r t l y  

a f t e r  t h e  c h i l d ' s  b i r t h  u n t i l  December 1977. 

I n  h e r  f i f t h  month o f  pregnancy t h e  mother was r e f e r r e d  

t o  a  P u b l i c  Hea l t h  S e r v i c e  n u r s e ,  Mary XcCal l ,  by a  h i g h  

s choo l  counse lo r .  From t h a t  t i m e  on t h e  mother and c h i l d  

have been f r e q u e n t l y  v i s i t e d  by a  v a r i e t y  of  h e a l t h  and 

w e l f a r e  o f f i c i a l s  o f f e r i n g  a s s i s t a n c e  and i n s t r u c t i o n  i n  

c h i l d  c a r e .  

Mary McCall t e s t i f i e d  t h a t  s h e  m e t  w i t h  t h e  mother and 

a r r anged  t o  have a  s o c i a l  worker a s s i g n e d  t o  h e r .  s h e  



f u r t h e r  a r r anged  f o r  t h e  mother t o  m e e t  w i t h  a n  e l i g i b i l i t y  

t e c h n i c i a n  t o  p rov ide  a s s i s t a n c e  i n  r e c e i v i n g  I l ed ica id  money 

f o r  p r e n a t a l  c a r e  and a r r anged  a n  appointment  w i t h  a phys i -  

c i a n  t o  p rov ide  h e r  w i t h  t h a t  c a r e .  She a l s o  r e f e r r e d  t h e  

mother  t o  t h e  W.I .C.  program, a f e d e r a l  n u t r i t i o n a l  program 

f o r  women, i n f a n t s ,  and c h i l d r e n ,  f o r  p r e n a t a l  n u t r i t i o n a l  

a s s i s t a n c e .  A s e n i o r  s t u d e n t  s o c i a l  worker from t h e  Univer- 

s i t y  of Montana, Tricia W i l l i a m s ,  made weekly v i s i t s  t o  t h e  

mother  from December 1974 u n t i l  t h e  c h i l d  was born .  

The mother was l a t e r  r e f e r r e d  t o  t h e  "At-Risk Program" 

o f  t h e  Missoula  City-County Hea l t h  Department ,  which a t t e m p t s  

t o  i d e n t i f y  mothers  and c h i l d r e n  t h a t  w i l l  b e  a t  r i s k  f o r  

p o t e n t i a l  h e a l t h  problems due t o  p r e n a t a l  o r  d e l i v e r y  compli- 

c a t i o n s .  According t o  Mary McCall, t h e  mother  was r e f e r r e d  

t o  t h e  program because  s h e  was under  e i g h t e e n ,  had n o t  had 

p r e n a t a l  c a r e  f o r  t h e  f i r s t  f i v e  months of  h e r  pregnancy,  

w a s  unab l e  t o  r e a d  o r  w r i t e ,  had s u f f e r e d  a k idney  i n f e c t i o n  

and  anemia d u r i n g  h e r  pregnancy,  and was unmarr ied .  

A s  a r e s u l t  o f  t h i s  r e f e r r a l ,  Mary XcCall  r e g u l a r l y  

v i s i t e d  t h e  mother a t  h e r  mo the r ' s  home d u r i n g  t h e  summer of  

1975 and l e a r n e d  o f  t h e  b a b y ' s  problem of s t a y i n g  awake and 

c r y i n g  most  of  t h e  t i m e .  I n  McCall 's  judgment, t h e  problem 

was caused by t h e  i n f a n t ' s  d i e t .  H e r  mother  had p u t  c e r e a l  

i n  h e r  formula ,  which McCall concluded was p robab ly  con- 

s t i p a t i n g  t h e  baby because  s h e  w a s  t o o  young t o  hand l e  s o l i d  

food.  McCall a l s o  found t h e  mother t o  b e  dep re s sed  and 

anx ious  from l a c k  of s l e e p .  She a s s i s t e d  h e r  w i t h  t h e  

p r e p a r a t i o n  of  formula  f o r  h e r  baby, demons t ra t ing  each  s t e p  

r a t h e r  t han  l e a v i n g  w r i t t e n  i n s t r u c t i o n s  because  t h e  mother  

was unab le  t o  r e a d .  



14cCall a l s o  he lped  t h e  mother w i t h  a n  a p p l i c a t i o n  f o r  a  

low-income housing p r o j e c t  i n  Missoula  when s h e  i n d i c a t e d  a 

d e s i r e  f o r  independence from h e r  home. The mother o b t a i n e d  

t h e  low-income housing and l i v e d  i n  h e r  own apar tment  i n  t h e  

f a l l  of  1975. Another  s e n i o r  s t u d e n t  from t h e  U n i v e r s i t y  

made a t o t a l  o f  22  v i s i t s  w i t h  t h e  mother  t h a t  f a l l  t o  

a s s i s t  w i t h  c a r e  f o r  h e r  c h i l d .  During t h a t  t i m e ,  PllcCall 

r e c e i v e d  a r e f e r r a l  from t h e  W.I.C.  program r e q u e s t i n g  

n u t r i t i o n a l  counse l i ng  f o r  t h e  mother ,  and v i s i t e d  h e r  once  

a g a i n .  The mother  had been f eed ing  t h e  c h i l d  soda pop 

r a t h e r  t h a n  j u i c e ,  t e l l i n g  McCall t h a t  j u i c e  gave t h e  baby 

d i a r r h e a .  McCall t e s t i f i e d  t h a t  t h e  m o t h e r ' s  apar tment  was 

messy, w i t h  empty b e e r  c ans  l y i n g  around,  s a c k s  o f  ga rbage  

on t h e  f l o o r  and d i r t y  d i s h e s  i n  t h e  s i n k .  She a l s o  no t ed  

t h a t  t h e  mother made no e f f o r t  t o  p i c k  up h e r  daugh t e r  when 

s h e  c r i e d ,  and t h a t  t h e  baby appeared i r r i t a b l e .  PlcCall was 

t o l d  by t h e  apar tment  manager t h a t  t h e  baby had been c r y i n g  

a l l  n i g h t ,  b u t  t h e  mother  den i ed  t h a t  c l a i m  when asked by 

McCall. 

McCall a l s o  had s e v e r a l  v i s i t s  w i t h  t h e  b a b y ' s  f a t h e r ,  

who was o c c a s i o n a l l y  w i t h  t h e  mother d u r i n g  h e r  v i s i t s .  H e  

t o l d  McCall t h a t  he  hoped t o  marry t h e  mother  sometime, b u t  

never  had d e f i n i t e  p l a n s .  H e  t o l d  h e r  t h a t  h e  had f a i l e d  

one  armed s e r v i c e s  tes t  b u t  was hoping t o  t a k e  a n o t h e r  s o  

t h a t  he  cou ld  e n t e r  t h e  m i l i t a r y  and t h e n  marry t h e  mother .  

The mar r i age  a lways  appeared t o  b e  c o n t i n g e n t  upon t h e  

f a t h e r ' s  a b i l i t y  t o  o b t a i n  a  s t a b l e  job  and home, b u t  t h o s e  

c o n d i t i o n s  never  m a t e r i a l i z e d .  

McCall concluded from h e r  a s s o c i a t i o n  w i t h  t h e  mother  

t h a t  s h e  was n o t  r e t a i n i n g  t h e  b a s i c  c h i l d  c a r e  i n f o r m a t i o n  

g i v e n  her :  



"When I would v i s i t  h e r ,  I u s u a l l y  r e i t e r a t e d  
t h e  same k i n d s  of t h i n g s  abou t  n u t r i t i o n a l  
i n s t r u c t i o n s ,  t h e  need f o r  a  r e g u l a r  p h y s i c i a n  
f o r  [ t h e  baby] ,  t h e  need f o r  immunizat ions  t o  
p r o t e c t  [ t h e  baby] from p r e v e n t a b l e  ch i ldhood  
d i s e a s e s  and many t i m e s  when I would v i s i t  h e r ,  
t h i s  m a t e r i a l  seemed t o  b e  new a s  i f  s h e  had 
never  hea rd  it be fo re .  She i n d i c a t e d  t o  m e  
t h a t  s h e  was n o t  r e t a i n i n g  t h i s  i n f o r m a t i o n  
t h a t  I had been g i v i n g  h e r . "  

I n  A p r i l  1976 t h e  p a r e n t s  b rough t  t h e  baby t o  D r .  K i t  

Johnson,  a  p e d i a t r i c i a n ,  f o l l owing  t h e i r  a t t e m p t s  t o  g i v e  

t h e  baby a "g r een  d i s h  soap"  enema. According t o  t h e  pa r -  

e n t s ,  t h e  baby had s u f f e r e d  c o n s t i p a t i o n  f o r  t h r e e  days  

p r i o r  t o  t h e  a t t empted  enema. D r .  Johnson t e s t i f i e d  t h a t  

t h e  baby appeared " a c u t e l y  i l l "  and "screamed of  p a i n . "  H e  

had h e r  admi t t ed  t o  a  h o s p i t a l  where s h e  s t a y e d  o v e r n i g h t .  

Mary McCall had l i t t l e  fo rmal  c o n t a c t  w i t h  t h e  mother 

and c h i l d  a f t e r  February  1976 when t h e y  moved from h e r  

g e o g r a p h i c a l  j u r i s d i c t i o n .  However, s h e  con t i nued  t o  have 

some c o n t a c t .  On August 2 4 ,  1976, t h e  mother  appeared i n  a n  

a l l e y  behind t h e  Missoula  County Hea l t h  and Wel fa re  Bu i l d ing  

a s  McCall r e t u r n e d  from a  home v i s i t .  She had t h e  baby w i t h  

h e r  and t o l d  Piccal l  t h a t  s h e  was go ing  t o  have a  nervous  

breakdown; t h a t  s h e  and t h e  f a t h e r  had had a  f i g h t ;  t h a t  s h e  

needed a  b a b y s i t t e r  f o r  h e r  daugh te r  f o r  two weeks; t h a t  s h e  

had no money o r  food f o r  t h e  baby; t h a t  t h e  f a t h e r  was 

d r i n k i n g  h e a v i l y ;  t h a t  s h e  was angered  by t h e  baby ' s  con- 

t i n u o u s  c r y i n g ;  and t h a t  s h e  was a f r a i d  s h e  was go ing  t o  

h u r t  t h e  c h i l d .  The baby was unwashed and c a r r i e d  a  b o t t l e  

o f  s p o i l e d ,  cu rd l ed  mi lk .  

McCall took them i n t o  t h e  Department of S o c i a l  S e r v i c e s  

t o  make care arrangements  f o r  mother and daugh t e r .  With two 

s o c i a l  w e l f a r e  workers  t h e r e ,  Gwen P e t e r s o n  and Ar lene  

Grossman, McCall ag reed  t h a t  t h e  baby shou ld  b e  p l a c e d  i n  



temporary f o s t e r  c a r e  u n t i l  h e r  mother was a g a i n  a b l e  t o  

t a k e  c a r e  of h e r .  The mother went a l ong  w i t h  t h i s  d e c i s i o n ,  

and t h e  c h i l d  was t e m p o r a r i l y  p l aced .  The fo l l owing  day ,  

however, t h e  mother r e appea red ,  demanded h e r  c h i l d ' s  r e t u r n ,  

and accused t h e  w e l f a r e  s t a f f  of s t e a l i n g  h e r  daugh t e r .  

A f t e r  some d i s c u s s i o n  w i t h  P e t e r s o n ,  Grossman, and 

McCall, t h e  mother ag r eed  t o  placement f o r  h e r  c h i l d  and 

h e r s e l f  w i t h  a f ami ly  i n  C l i n t o n ,  I:Iontana, where t h e  mother 

h e r s e l f  had once  been a f o s t e r  c h i l d .  She la ter  s i gned  a 

s t i p u l a t i o n  s t a t i n g  t h e  t e r m s  of  t h a t  agreement ,  which 

became t h e  b a s i s  of  a temporary cus tody  o r d e r  s i gned  by 

D i s t r i c t  Cou r t  Judge E. Gardner Brownlee on September 3 ,  

1976. The Baker f ami ly ,  w i t h  whom mother and daugh t e r  were 

t o  s t a y ,  ag reed  t o  s e r v e  a s  p a r e n t i n g  models ,  h e l p i n g  t h e  

mother  t o  unders tand  h e r  r e s p o n s i b i l i t i e s .  

I n  October 1976, t h e  mother and h e r  c h i l d  r e t u r n e d  t o  

Missoula  t o  l i v e  w i t h  t h e  f a t h e r .  H e  had o b t a i n e d  a job  and 

a t r a i l e r  house,  b u t  soon l o s t  t h e  job due  t o  e x c e s s i v e  

d r i n k i n g .  Through t h e  f a l l  months t h e  mother  missed s e v e r a l  

W . I . C .  appo in tments  a t  which she  was t o  r e c e i v e  h i g h  p r o t e i n  

foods .  She d i d ,  however, r e c e i v e  in-home a s s i s t a n c e  from 

B e a t r i c e  F o u r n i e r ,  a home a t t e n d a n t  f o r  t h e  N i s sou l a  County 

Welfare  Department.  F o u r n i e r  he lped  t h e  mother  p l a n  menus 

and,  r e a l i z i n g  h e r  i n a b i l i t y  t o  r e a d ,  b rough t  h e r  p i c t u r e s  

o f  food g roups  t o  a i d  i n  h e r  p lann ing .  She t e s t i f i e d ,  

however, t h a t  t h e  mother f a i l e d  t o  comprehend t h e  need f o r  a 

ba l anced  d i e t  and t h a t  t h e  i n s t r u c t i o n s  w e r e  n o t  g e t t i n g  

th rough  t o  h e r .  

I n  November 1976 Ar lene  Grossinan took t h e  c h i l d  t o  D r .  

Johnson t o  examine a stomach r a s h .  D r .  Johnson concluded 



t h a t  t h e  r a s h  was n o t  s i g n i f i c a n t  b u t  diagnosed an i n f e c t i o n  

i n  bo th  of t h e  baby ' s  e a r s .  He p re sc r ibed  an a n t i b i o t i c ,  

b u t  Arlene Grossman d i scovered  t h a t  t h e  mother f a i l e d  t o  

g i v e  he r  daughte r  t h e  p re sc r ibed  amount a t  t h e  a p p r o p r i a t e  

t i m e s .  Nor d i d  t h e  mother r e t u r n  t o  D r .  Johnson i n  two 

weeks f o r  a  checkup on t h e  c h i l d ' s  e a r s  a s  she  had been 

i n s t r u c t e d .  

On January 18,  1977, t h e  c h i l d  had ano the r  appointment 

w i th  D r .  Johnson. A t  t h a t  t ime she  e x h i b i t e d  p h y s i c a l  and 

emotional  s i g n s  which D r .  Johnson concluded r e q u i r e d  f o s t e r  

placement: 

". . . a t  t h i s  t i m e  t h e  c h i l d  was very  r e s t l e s s  
and i r r i t a b l e  and she  was b i t i n g  on he r  mother 
a s  h e r  mother p u t  it. She appeared t h i n ,  
s l i g h t l y  swol len abdomen, her  mother s t a t e d  
t h a t  she  had had inadequa te  food f o r  t h e  l a s t  
month because of  i n s u f f i c i e n t  amount of  money, 
s t a t e d  she  was n o t  l i v i n g  wi th  [ t h e  f a t h e r ]  , 
s t a t e d  [ t h e  c h i l d ]  had a  co ld  and n o t  f eed ing  
w e l l  f o r  t h e  l a s t  month . . . The abdomen was 
s l i g h t l y  d i s t ended ,  t h e  e a r s ,  t h e  r i g h t  was 
s l i g h t l y  d u l l  i n d i c a t i n g  t h a t  maybe some r e s i -  
d u a l  i n f e c t i o n  . . . I thought  a t  t h i s  t ime 
t h e  c h i l d  was maybe s u f f e r i n g  from ma lnu t r i -  
t i o n  and materna l  inadequacy, unable  t o  cope 
w i t h  t h e  c h i l d . "  

D r .  Johnson f u r t h e r  t e s t i f i e d  t h a t  h i s  examination showed 

t h a t  t h e  c h i l d  had l o s t  weight  s i n c e  t h e  prev ious  November. 

I n  February 1977 D r .  Johnson aga in  examined t h e  c h i l d  

when her  temporary f o s t e r  mother, Marlene Donnelly, brought  

h e r  t o  him. The ear i n f e c t i o n  had n o t  y e t  c l e a r e d  up b u t  

o the rwi se  her  p h y s i c a l  cond i t i on  appeared normal. M r s .  

Donnelly desc r ibed  t o  him, however, t h a t  t h e  c h i l d  had a  

s t r o n g  tendency t o  scavenge f o r  food,  e s p e c i a l l y  t o  e a t  o u t  

of  household garbage.  D r .  Johnson t e s t i f i e d  t h a t  such a  

tendency b e a r s  a  h igh  c o r r e l a t i o n  t o  food d e p r i v a t i o n .  H e  

r e p o r t e d  h i s  f i n d i n g s  t o  t h e  Missoula County Welfare Depart- 



ment and t e s t i f i e d  l a t e r  t h a t  t h e  c h i l d  d i d  n o t  r e c e i v e  

adequa t e  p a r e n t a l  c a r e .  

Based upon t h e  mo the r ' s  and d a u g h t e r ' s  p a s t  r e c o r d  o f  

d i f f i c u l t i e s ,  and D r .  Johnson ' s  recommendations, C a r o l  

LaCasse, a  Missoula  County s o c i a l  worker ,  f i l e d  a  p e t i t i o n  

f o r  temporary i n v e s t i g a t i v e  a u t h o r i t y  and p r o t e c t i v e  ser- 

v i c e s .  The D i s t r i c t  Cou r t  g r a n t e d  t h e  p e t i t i o n  on J anua ry  

1 9 ,  1977, a u t h o r i z i n g  t h e  Department o f  S o c i a l  and R e h a b i l i -  

t a t i o n  S e r v i c e s  t o  t a k e  temporary cus tody  of  t h e  c h i l d .  

During t h e  n e x t  s e v e r a l  weeks SRS con t i nued  t o  a s s i s t  t h e  

p a r e n t s  i n  l e a r n i n g  p a r e n t i n g  s k i l l s ,  b u t  w i t h  r e s u l t s  

s i m i l a r  t o  t h o s e  expe r i enced  e a r l i e r .  

I n  p a r t i c u l a r ,  Ca ro l  LaCasse sough t  p a r e n t i n g  t r a i n i n g  

f o r  t h e  mother .  She p l aced  t h e  c h i l d  i n  t h e  home of  an  

exper ienced  f o s t e r  mother ,  Mar i lyn  F e r n e l i u s ,  who s e rved  a s  

a  p a r e n t i n g  model f o r  t h e  mother d u r i n g  J anua ry  1977. The 

mother v i s i t e d  M r s .  F e r n e l i u s  on weekdays and d i s c u s s e d  and 

planned menus w i t h  h e r .  M r s .  F e r n e l i u s  a l s o  i n s t r u c t e d  t h e  

mother  i n  d i s c i p l i n i n g  h e r  daugh t e r  b u t  t e s t i f i e d  t h a t  t h e  

mother  was i n c a p a b l e  o f  c o n t r o l l i n g  t h e  baby, t h a t  i n  e f f e c t  

t h e  c h i l d  c o n t r o l l e d  h e r  mother .  M r s .  F e r n e l i u s  t e s t i f i e d  

t h a t  s h e  observed t h e  same a t t r a c t i o n  t o  ga rbage  which 

Marlene Donnelly l a t e r  r e p o r t e d  t o  D r .  Johnson.  ~ f t e r  

s e v e r a l  weeks Mar i lyn  F e r n e l i u s  r e q u e s t e d  t h a t  t h e  c h i l d  b e  

p l a c e d  e l sewhere  because  s h e  was a l r e a d y  p rov id ing  f o s t e r  

c a r e  f o r  a  t e enage  g i r l  who r e q u i r e d  a  g r e a t  d e a l  of  h e r  

t i m e .  Wi th in  a  few weeks t h e  c h i l d  was p l a c e d  i n  t h e  f o s t e r  

care of  M r s .  S a d i e  Milward where s h e  remained u n t i l  t h e  t i m e  

o f  t h e  h e a r i n g  on t h e  p e t i t i o n  t o  g r a n t  permanent cus tody  t o  

SRS. While t h e  c h i l d  s t a y e d  w i t h  t h e  Milwards,  t h e  p a r e n t s  



v i s i t e d  t h e i r  daughter  and took he r  w i th  them a t  t imes b u t  

r e t u r n i n g  her  t h e  same day. The r e c o r d ,  however, does  n o t  

r e f l e c t  t h a t  e i t h e r  n a t u r a l  p a r e n t  was provided wi th  f u r t h e r  

p a r e n t a l  t r a i n i n g  s e r v i c e s  dur ing  t h i s  t ime.  

Following t h e  c h i l d ' s  temporary removal t h e  c h i l d  and 

p a r e n t s  had psychologica l  examinations by t h r e e  psycholo- 

g i s t s ,  D r .  Richard B a l l ,  D r .  Herman Wal te rs  and D r .  Will iam 

S t r a t f o r d .  D r s .  B a l l  and Wal te rs ,  who examined t h e  p a r e n t s ,  

and D r .  S t r a t f o r d ,  who examined t h e  c h i l d ,  a l l  concluded 

t h a t  SRS should seek permanent adop t ive  custody because of  

t h e  g e n e r a l  inadequacy of t h e  p a r e n t s ,  t h e  p a r e n t s '  appa ren t  

i n a b i l i t y  t o  change, and because of t h e  c h i l d ' s  s p e c i a l  

needs.  On t h e  o t h e r  hand, a p s y c h i a t r i s t ,  D r .  Yoel Hoel l ,  

who a l s o  examined t h e  mother,  concluded t h a t  he could f i n d  

no p a r t i c u l a r  c h a r a c t e r i s t i c s  which would a b s o l u t e l y  p reven t  

he r  from being an adequate  pa ren t .  He t e s t i f i e d  t h a t  many 

people  w i th  r e l a t i v e l y  low l e v e l s  of i n t e l l i g e n c e  a r e  ade- 

q u a t e  p a r e n t s .  

A p e d i a t r i c i a n ,  D r .  Daniel  Harper,  saw t h e  mother and 

c h i l d  on s e v e r a l  occas ions  a s  D r .  Johnson ' s  succes so r  a f t e r  

t h e  c h i l d  had been p laced  i n  temporary SRS custody.  H e  

t e s t i f i e d  t h a t  fo l lowing  t h e  temporary custody o r d e r  t h e  

c h i l d  whi le  i n  t h e  presence  of h e r  mother seemed more 

"bonded" t o  her  f o s t e r  mother than t o  h e r  n a t u r a l  mother,  

and t h a t  t h e  c h i l d  d i d  n o t  look t o  her  own mother a s  an 

" o r i e n t a t i n g "  o r  "guiding" f o r c e .  D r .  Harper a l s o  t e s t i f i e d  

t h a t  D r .  Johnson ' s  concerns  about  growth d e f i c i e n c i e s  w e r e  

probably n o t  a  source  of g r e a t  concern,  s i n c e  i t  w a s  l a t e r  

c l e a r  t h a t  t h e  c h i l d  was of normal s h o r t  s t a t u r e .  

Following t h e  hea r ing  on t h e  p e t i t i o n  f o r  permanent 

custody,  t h e  D i s t r i c t  Court  i s sued  i t s  f i n d i n g s ,  conc lus ions  



and judgment. The c o u r t  found t h a t  t h e  m o t h e r ' s  l i m i t e d  

e d u c a t i o n  and o t h e r  l e a r n i n g  d i s a b i l i t i e s  and t h e  f a t h e r ' s  

e x c e s s i v e  d r i n k i n g  had r e s u l t e d  i n  "improper p a r e n t i n g "  and 

had " s u b j e c t e d  t h e  minor c h i l d  t o  p h y s i c a l  and emot iona l  

n e g l e c t  a s  w e l l  as o t h e r  ev idence  of  improper t r a i n i n g . "  I t  

found f u r t h e r  t h a t  t h e  p a r e n t s  w e r e  unab l e  o r  u n w i l l i n g  t o  

p r o v i d e  t h e  nece s sa ry  t r a i n i n g  and gu idance  f o r  t h e i r  c h i l d ;  

t h a t  SRS was r e q u i r e d  t o  p l a c e  t h e  c h i l d  i n  f o s t e r  c a r e  

p r i m a r i l y  because  of a  l a c k  of  and need f o r  emot iona l  develop-  

ment; t h a t  f o s t e r  placement had r e s u l t e d  i n  " g r e a t  improve- 

ment" i n  h e r  development; t h a t  t h e  b e s t  i n t e r e s t s  o f  t h e  

c h i l d  would n o t  be  s e rved  by r e t u r n i n g  h e r  t o  one o r  bo th  

p a r e n t s  because  t h e  n a t u r a l  mother " appea r s  incompetent  t o  

f a c e  and hand le  t h e  problems p r e s e n t e d  t o  p a r e n t s  by c h i l -  

d r e n  i n  t h e i r  advancing y e a r s " ;  and t h a t  t h e  c h i l d ' s  b e s t  

i n t e r e s t s  cou ld  o n l y  be  m e t  by h e r  adop t i on  " i n t o  a  home 

where t h e  p a r e n t s  have demonst ra ted  t h e i r  a b i l i t y "  t o  r a i s e  

and gu ide  a  " c h i l d  w i t h  problems."  

The c o u r t  concluded f i r s t  t h a t  t h e  c h i l d  was n e g l e c t e d  

and second t h a t  h e r  b e s t  i n t e r e s t s  and f u t u r e  w e l f a r e  cou ld  

o n l y  be  s e rved  by g r a n t i n g  permanent a d o p t i v e  cus tody  t o  t h e  

Department o f  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s .  ~ a s e d  

upon t h e s e  f i n d i n g s  and c o n c l u s i o n s ,  t h e  c o u r t  g r a n t e d  

cus tody  t o  SRS w i t h  a u t h o r i t y  t o  c o n s e n t  t o  h e r  adop t i on .  

C o n s t i t u t i o n a l i t y  -- of  t h e  Neglec t  S t a t u t e  A s  - Appl ied  

The mo the r ' s  f i r s t  c o n t e n t i o n  i s  t h a t  s e c t i o n  10- 

1301 (2 )  ( a )  and ( b )  , R.C.M. 1947, now s e c t i o n  41-3-102 ( 2 )  ( a )  

and ( b )  MCA, was u n c o n s t i t u t i o n a l l y  a p p l i e d  t o  t e r m i n a t e  h e r  

p a r e n t a l  r i g h t s .  H e r  argument i s  t h a t  because  s e c t i o n  10- 

1 3 0 1 ( 2 ) ,  which d e f i n e s  "abuse"  and " n e g l e c t " ,  f a i l s  t o  s t a t e  



any s p e c i f i c  harms t o  a  c h i l d  which migh t  j u s t i f y  termina-  

t i o n  of p a r e n t a l  r i g h t s ,  i t  i s  s u b j e c t  t o  over ly-broad 

i n t e r p r e t a t i o n  and a r b i t r a r y  a p p l i c a t i o n .  She con tends  t h a t  

i n  t h i s  c a s e  t h e  c h i l d  i s  n o t  s u f f e r i n g  any p a r t i c u l a r  harm 

which r e q u i r e s  s ta te  i n t e r v e n t i o n  i n t o  f ami ly  l i f e  b u t  t h a t  

t h e  S t a t e  merely  p e r c e i v e s  t h a t  t h e  c h i l d  would be  b e t t e r  

o f f  i n  some home o t h e r  t h a n  he r  n a t u r a l  m o t h e r ' s .  T h i s ,  s h e  

asserts,  i s  a n  i nadequa t e  j u s t i f i c a t i o n  f o r  t e r m i n a t i o n  o f  

h e r  p a r e n t a l  r i g h t s .  

T h i s  Cou r t  ha s  recogn ized  t h a t  f ami ly  i n t e g r i t y  i s  a 

c o n s t i t u t i o n a l l y  p r o t e c t e d  i n t e r e s t .  Guard iansh ip  o f  Doney 

(1977) I Mont. , 570 P.2d 575, 577, 34 St .Rep.  

1107, 1110. A s  t h e  Uni ted  S t a t e s  Supreme Cour t  h e l d  i n  

S t a n l e y  v .  I l l i n o i s  ( 1972 ) ,  405 U.S. 645, 651, 92 S.Ct.  

"The Cour t  h a s  f r e q u e n t l y  emphasized t h e  i m -  
p o r t a n c e  of  t h e  f ami ly .  The r i g h t s  t o  conce ive  
and t o  r a i s e  o n e ' s  c h i l d r e n  have been deemed 
' e s s e n t i a l , '  Meyer v .  Nebraska, 262 U.S. 390, 
399 (1923 ) ,  ' b a s i c  c i v i l  r i g h t s  o f  man, '  Sk inner  
v.  Oklahoma, 316 U.S. 535, 541 (1942 ) ,  and 
' [ r l i g h t s  f a r  more p r e c i o u s  . . . t h a n  p r o p e r t y  
r i g h t s , '  May v.  Anderson, 345 U.S. 528, 533 
(1953) .  ' I t  i s  c a r d i n a l  w i t h  u s  t h a t  t h e  cus-  
t ody ,  c a r e  and n u r t u r e  o f  t h e  c h i l d  r e s i d e  f i r s t  
i n  t h e  p a r e n t s ,  whose pr imary f u n c t i o n  and f r e e -  
dom i n c l u d e  p r e p a r a t i o n  f o r  o b l i g a t i o n s  t h e  
s t a t e  c an  n e i t h e r  supp ly  nor  h i n d e r . '  P r i n c e  
v .  Massachuse t t s ,  321 U.S. 158,  166 (1944 ) .  The 
i n t e g r i t y  o f  t h e  f ami ly  u n i t  h a s  found p r o t e c -  
t i o n  i n  t h e  Due P r o c e s s  Clause  o f  t h e  F o u r t e e n t h  
Amendment, Meyer v .  Nebraska, s u p r a ,  a t  399, t h e  
Equal  P r o t e c t i o n  C lause  of t h e  Fou r t een  Amend- 
ment,  Sk inne r  v .  Oklahoma, s u p r a ,  a t  541, and 
t h e  Nin th  Amendment, Griswold v .  Connec t i cu t ,  
381 U.S. 479, 496 (1965) (Goldberg,  J . ,  concur-  
r i n g )  . " 
The mother con tends  t h a t  s e c t i o n  10-1301(2) w i l l  i nade-  

q u a t e l y  p r o t e c t  t h e s e  c o n s t i t u t i o n a l  i n t e r e s t s  i f  it i s  

i n t e r p r e t e d  t o  a u t h o r i z e  a  t e r m i n a t i o n  o f  h e r  r i g h t s  a s  a  

p a r e n t  i n  t h i s  c a s e .  The s t a t u t e  i t s e l f  mere ly  d e f i n e s  

"abuse"  o r  " n e g l e c t "  : 



( 2 )  'Abuse' o r  ' n e g l e c t '  means: 

" ( a )  t h e  commission o r  omiss ion  o f  any a c t  o r  
a c t s  which m a t e r i a l l y  a f f e c t  t h e  normal p h y s i c a l  
o r  emot iona l  development of a  you th .  Any exces-  
s i v e  p h y s i c a l  i n j u r y ,  s e x u a l  a s s a u l t ,  o r  f a i l u r e  
t o  t h r i v e ,  t a k i n g  i n t o  accoun t  t h e  a g e  and medi- 
cal  h i s t o r y  o f  t h e  you th ,  s h a l l  b e  presumed t o  
b e  n o n a c c i d e n t a l  and t o  ' m a t e r i a l l y  a f f e c t '  t h e  
normal development o f  t h e  youth .  

" ( b )  t h e  commission o r  omiss ion  o f  any ac t  o r  
a c t s  by any person  i n  t h e  s t a t u s  of  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n  who t h e r e b y  and by r e a -  
son of  p h y s i c a l  o r  menta l  i n c a p a c i t y  o r  o t h e r  
c ause  r e f u s e s  o r ,  w i t h  s t a t e  and p r i v a t e  a i d  
and a s s i s t a n c e  i s  unab le ,  t o  d i s c h a r g e  t h e  
d u t i e s  and r e s p o n s i b i l i t i e s  f o r  p rope r  and 
nece s sa ry  s u b s i s t e n c e ,  e d u c a t i o n ,  med i ca l ,  o r  
any o t h e r  c a r e  nece s sa ry  f o r  t h e  y o u t h ' s  phys i -  
ca l ,  moral ,  and emot iona l  we l l -be ing . "  

S i n c e  a f i n d i n g  o f  "abuse  o r  n e g l e c t "  however g i v e s  t h e  

D i s t r i c t  Cou r t  j u r i s d i c t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s ,  

Guard iansh ip  o f  Doney, 570 P.2d a t  577, 34 St.Rep. a t  1110,  

t h e  meaning a p p l i e d  t o  it i s  t h e  p a r e n t ' s  o n l y  s a f egua rd  

a g a i n s t  u n j u s t i f i e d  i n t r u s i o n  i n t o  t h e  f a m i l y  u n i t .  

To i l l u s t r a t e  h e r  c o n t e n t i o n ,  t h e  mother  c o n t r a s t s  t h e  

r e l a t i v e l y  u n s p e c i f i c  t e r m s  con t a ined  i n  s e c t i o n  10-1301(2) 

w i t h  t h e  more p r e c i s e  s t a n d a r d s  proposed by t h e  I n s t i t u t e  of 

J u d i c i a l  Administrat ion-American Bar A s s o c i a t i o n  J o i n t  

Commission on J u v e n i l e  J u s t i c e  S t anda rds  i n  i t s  S t anda rds  

R e l a t i n g  t o  Abuse and Neg l ec t  ( T e n t a t i v e  D r a f t  1977) ( I J A / A B A  

s t a n d a r d s ) .  The IJA/ABA p r o p o s a l s  a r e  based upon a  " s t r o n g  

presumpt ion f o r  p a r e n t a l  autonomy i n  c h i l d  r e a r i n g , "  and 

l i m i t  " c o e r c i v e  i n t e r v e n t i o n "  t o  p r o t e c t  c h i l d r e n  "on ly  

where t h e  c h i l d  i s  s u f f e r i n g  o r  t h e r e  i s  a  s u b s t a n t i a l  

l i k e l i h o o d  t h a t  t h e  c h i l d  w i l l  s u f f e r ,  s e r i o u s  harm." 

I JA/ABA S t anda rds  1.1 and 1 . 3 ( A ) .  

The IJA/ABA p r o p o s a l s  seek t o  avo id  unnecessa ry  o r  

u n j u s t i f i e d  i n t r u s i o n s  i n t o  f ami ly  i n t e g r i t y  by c l o s e l y  

d e f i n i n g  t h e  grounds f o r  i n t e r v e n t i o n  i n  t e r m s  o f  s p e c i f i c ,  



o b j e c t i v e ,  s e r i o u s  harm t o  t h e  c h i l d .  For  example, a  c o u r t  

may o r d e r  in-home s u p e r v i s i o n  o r  remove a  c h i l d  from h i s  o r  

h e r  p a r e n t s  i f :  

"A c h i l d  ha s  s u f f e r e d ,  o r  t h e r e  i s  a  subs tan-  
t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  imminently s u f -  
f e r ,  p h y s i c a l  harm caus ing  d i s f i g u r e m e n t ,  
impairment  of  b o d i l y  f u n c t i o n i n g ,  o r  o t h e r  
s e r i o u s  p h y s i c a l  i n j u r y  a s  a  r e s u l t  o f  condi-  
t i o n s  c r e a t e d  by h i s / h e r  p a r e n t s  o r  by t h e  
f a i l u r e  of t h e  p a r e n t s  t o  a d e q u a t e l y  s u p e r v i s e  
o r  p r o t e c t  him/her; 

"A c h i l d  i s  s u f f e r i n g  s e r i o u s  emot iona l  damage, 
evidenced by s e v e r e  a n x i e t y ,  d e p r e s s i o n ,  o r  
wi thdrawal ,  o r  untoward a g g r e s s i v e  behav ior  
toward s e l f  o r  o t h e r s ,  and t h e  c h i l d ' s  p a r e n t s  
a r e  n o t  w i l l i n g  t o  p rov ide  t r e a t m e n t  f o r  him/ 
h e r .  " IJA/ABA S t anda rds  2 . 1  ( B )  and ( C )  . 
The r a t i o n a l e  behind t h e s e  s t a n d a r d s  i s  p a r t i c u l a r l y  

i m p o r t a n t  t o  t h e  m o t h e r ' s  p o s i t i o n  because  t h e  Dis t r ic t  

C o u r t ' s  f i n d i n g s  focused  p r i n c i p a l l y  on emot iona l  r a t h e r  

t h a n  p h y s i c a l  n e g l e c t  of  h e r  daugh t e r :  

". . . t h e  Department o f  S o c i a l  and R e h a b i l i -  
t a t i o n  S e r v i c e s  was r e q u i r e d  t o  p l a c e  t h i s  v e r y  
young c h i l d  i n  f o s t e r  homes p a r t i a l l y  because  
of  t h e  c h i l d ' s  p h y s i c a l  needs  b u t  mos t l y  be- 
c a u s e  t h e  emot iona l  development o f  t h e  c h i l d  
w a s  s o  l a c k i n g  t h a t  t h e  on ly  chance  f o r  t h e  
c h i l d  t o  have a  r e a s o n a b l e  f u t u r e  was t o  p l a c e  
t h e  c h i l d  i n  a  home a b l e  t o  p rov ide  f o r  i t s  
p h y s i c a l  and emot iona l  needs ."  (Emphasis added. )  

A s  t h e  mother  p o i n t s  o u t ,  vague abuse  and n e g l e c t  

s t a t u t e s  o f t e n  r e s u l t  i n  a r b i t r a r y  a p p l i c a t i o n  when t h e  

p a r e n t s  invo lved  i n  t h e  a l l e g e d  n e g l e c t  a r e  poor and unedu- 

c a t e d .  Katz ,  Ambrosino, McGrath & Sawitsky,  Legal  Research 

on Ch i ld  Abuse & Neglec t :  P a s t  and F u t u r e ,  11 Fam.L.Q. 151,  

172-75 (1977 ) ;  Wald, S t a t e  I n t e r v e n t i o n  on Behalf of  "Ne- 

g l e c t e d "  Chi ld ren :  S t anda rds  f o r  Removal o f  Ch i l d r en  from 

T h e i r  Homes, Xon i to r i ng  t h e  S t a t u s  o f  C h i l d r e n  i n  F o s t e r  

Care ,  and Terminat ion of  P a r e n t a l  R i g h t s ,  28 Stan.L.Rev. 623 

(1976) (Wald 11); Wald, S t a t e  I n t e r v e n t i o n  on Behalf o f  

"Neglected"  Chi ld ren :  A Search  f o r  X e a l i s t i c  S t anda rds ,  27 



S t a n . ~ . ~ e v .  985 (1975) (Wald I )  ; Areen, I n t e r v e n t i o n  Between 

P a r e n t  and Chi ld :  A R e a p p r a i s a l  of t h e  S t a t e ' s  Role i n  Ch i l d  

~ b u s e  and Neglec t  Cases ,  6 3  Ge0.L.J. 887, 917-32 (1975) 

(Areen) . 
I t  i s  l i k e l y  however t h a t  t h e  g r e a t e s t  p e r c e n t a g e  of  

c h i l d  n e g l e c t  c a s e s  i n v o l v e  m a t t e r s  s i m i l a r  t o  t h e  p r e s e n t  

one  i n  which t h e  a l l e g e d  n e g l e c t  r e s u l t s  n o t  from t h e  de- 

l i b e r a t e  d e s i g n  of a  p a r e n t ,  b u t  r a t h e r  from t h e  p a r e n t ' s  

low menta l  o r  emot iona l  c a p a c i t y  and low f i n a n c i a l  s t a t u s .  

Wald I a t  1020-21; Areen a t  888; Dembitz, Welfare  Home 

V i s i t s :  Ch i l d  v e r s u s  P a r e n t s ,  57 A.B .A . J .  871 (1971 ) .  

P a r e n t s  i n  t h i s  c a t e g o r y  are sometimes d e s c r i b e d  a s  "mar- 

g i n a l "  peop le :  " . . . t h ey  a r e  c o n t i n u a l l y  a t  t h e  border -  

l i n e  of  be ing  a b l e  t o  s u s t a i n  themselves--economical ly,  

emo t iona l l y ,  and men ta l l y . "  Wald I a t  1021. A s  B e a t r i c e  

F o u r n i e r  d e s c r i b e d  t h e  mother  i n  t h i s  c a s e ,  "Well ,  I t h i n k  

[ t h e  mother]  i s  go ing  t o  have a  ha rd  enough t i m e  t o  t a k e  

c a r e  of  h e r s e l f . "  

A p a r e n t ' s  a b i l i t y  t o  c a r e  f o r  h imse l f  o r  h e r s e l f  

n a t u r a l l y  a f f e c t s  h i s  o r  h e r  a b i l i t y  t o  p rov ide  a s t a b l e ,  

s u p p o r t i v e  home f o r  a  c h i l d .  "Such p a r e n t s  may p r o v i d e  

l i t t l e  emot iona l  s u p p o r t  f o r  t h e i r  c h i l d r e n .  While t h e  

c h i l d r e n  may n o t  b e  p h y s i c a l l y  abused,  l e f t  una t t ended ,  

dangerous ly  malnour ished,  o r  o v e r t l y  r e j e c t e d ,  t h e y  may 

r e c e i v e  l i t t l e  l o v e ,  a t t e n t i o n ,  s t i m u l a t i o n ,  o r  emot iona l  

involvement ."  Wald I a t  1021. 

The Uni ted  S t a t e s  Supreme Cour t  ha s  r e c e n t l y  obse rved  

t h a t  m idd l e - c l a s s  s o c i a l  workers  t e n d  t o  f a v o r  long  t e r m  

f o s t e r  p lacement  f o r  c h i l d r e n  of  such  f a m i l i e s ,  " t h u s  re- 

f l e c t i n g  a  b i a s  t h a t  t reats  t h e  n a t u r a l  p a r e n t s '  pove r ty  and 

l i f e s t y l e  a s  p r e j u d i c i a l  t o  t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d . "  



Smith v .  O r g a n i z a t i o n  of  F o s t e r  F a m i l i e s  f o r  E q u a l i t y  & 

Reform (1977 ) ,  431 U.S. 816, 832, 97 S .Ct .  2094, 2105, 53 

L.Ed.2d 1 4 ,  29 ( c i t i n g ,  Rein ,  Nut t  & Weiss, F o s t e r  Family 

C a r e :  Myth and R e a l i t y ,  i n  Ch i l d r en  and Decent  Peop le  24, 

25-29 (A. S c h o r r  ed .  1 9 7 4 ) ) .  Y e t ,  t h e  mother con tends  

p o v e r t y  and i t s  v a r i o u s  a t t e n d a n t  l i f e s t y l e s  must n o t  b e  

equa ted  w i t h  n e g l e c t  a b s e n t  some showing o f  a c t u a l  o r  i m -  

minen t  harm t o  t h e  c h i l d .  See Wald I a t  1001-02; Wald I1 a t  

649-50; Areen a t  925-28, 930-32. 

Th i s  Cou r t  ha s  h e l d  t h a t  t h e  S t a t e  may n o t  t e r m i n a t e  a  

p a r e n t ' s  r i g h t  t o  r a i s e  h i s  o r  h e r  own c h i l d  "merely  because  

a  d i s t r i c t  judge o r  a s ta te  agency migh t  f e e l  t h a t  a  non- 

p a r e n t  has  more f i n a n c i a l  r e s o u r c e s  o r  pu r sues  a  ' p r e f e r -  

a b l e '  l i f e s t y l e . "  Guard iansh ip  of  Doney, 570 P.2d a t  578, 

34 St .Rep.  a t  1110. Beyond t h a t  p r i n c i p l e ,  however, i t  i s  

more d i f f i c u l t  t o  s a y  what i s  t h e  minimum c o n s t i t u t i o n a l l y  

a c c e p t a b l e  s t a n d a r d  f o r  such a n  ext reme i n t e r v e n t i o n  i n t o  

f a m i l y  i n t e g r i t y .  The IJA/ABA s t a n d a r d s ,  which remain i n  

t e n t a t i v e  d r a f t  form, might  p rov ide  a  p o l i c y  measure by 

which t o  e v a l u a t e  t h e  adequacy o f  s e c t i o n  10-1301(2) ,  b u t  

t h e y  r e p r e s e n t  o n l y  one p r o p o s a l .  Other  p r o p o s a l s  a r e  

e q u a l l y  a v a i l a b l e  f o r  o u r  c o n s i d e r a t i o n .  Areen f o r  example, 

h a s  proposed a  s t a n d a r d  f o r  n e g l e c t  which i s  d e l i b e r a t e l y  

less s p e c i f i c  t h a n  t h e  proposed IJA/ABA s t a n d a r d s ,  espe-  

c i a l l y  i n  t h e  a r e a  most  r e l e v a n t  t o  t h i s  c a s e ,  "emot iona l"  

n e g l e c t :  

"A ' n e g l e c t e d '  c h i l d  i s  one whose p h y s i c a l  o r  
emot iona l  h e a l t h  i s  s i g n i f i c a n t l y  impa i red ,  o r  
i s  i n  danger o f  be ing  s i g n i f i c a n t l y  impa i r ed ,  
a s  a  r e s u l t  of  t h e  a c t i o n  o r  i n a c t i o n  o f  h i s  
p a r e n t ,  gua rd i an ,  o r  pr imary c a r e t a k e r . "  Areen 
a t  933. 



While t h i s  s t a n d a r d ,  l i k e  t h e  IJA/ABA p r o p o s a l ,  f o c u s e s  t h e  

a t t e n t i o n  of t h e  c o u r t  on  t h e  " c o n d i t i o n  of  t h e  c h i l d  r a t h e r  

t h a n  on p a r e n t a l  f a u l t , "  i t  d e l i b e r a t e l y  a v o i d s  l i s t i n g  

s p e c i f i c  ev idences  of  emot iona l  damage such  a s  " s e v e r e  

a n x i e t y , "  " d e p r e s s i o n , "  "wi thdrawal , "  and "untoward aggres -  

s i v e  behav io r . "  The r e a s o n ,  which i s  of  obv ious  impor tance  

h e r e ,  i s  a  l a c k  o f  adequa te  consensus  among c h i l d  behav io r  

e x p e r t s  a s  t o  what  behav ior  symptoms i n d i c a t e  emot iona l  

d e p r i v a t i o n .  Areen a t  933. 

A t o t a l l y  d i f f e r e n t  approach i s  found i n  t h e  Model 

S t a t u t e  f o r  Terminat ion of P a r e n t a l  R i g h t s  (MSTPR), p r epa red  

by t h e  Neglected  C h i l d r e n  Committee o f  t h e  N a t i o n a l  Counc i l  

of  J u v e n i l e  and Family Cour t  Judges .  See ,  27 J u v . J u s t .  No. 

4 ,  3, 7  (1976) .  The NSTPR d i r e c t s  t h e  c o u r t  t o  c o n s i d e r  t h e  

p a r e n t ' s  f i t n e s s  d i r e c t l y  r a t h e r  t h a n  look f o r  s p e c i f i c  

ev idence  o f  harm t o  t h e  c h i l d .  S e c t i o n  1 2 ( 1 ) ( a ) ,  f o r  example, 

r e q u i r e s  t h e  c o u r t  t o  c o n s i d e r  t h e  "emot iona l  i l l n e s s ,  

menta l  i l l n e s s  o r  men t a l  d e f i c i e n c y  o f  -- t h e  p a r e n t ,  o f  such  

d u r a t i o n  o r  n a t u r e  a s  t o  r e n d e r  t h e  p a r e n t  u n l i k e l y  t o  c a r e  

f o r  t h e  ongoing p h y s i c a l ,  menta l  and emot iona l  needs o f  t h e  

c h i l d . "  (Ehnphasis added. ) 

I n  a  p r e f a c e  t o  t h e  MSTPR, i t s  a u t h o r s ,  judges from 

s e v e r a l  s t a t e s ,  n o t e  t h a t  t hey  "have n o t  been i s o l a t e d  from 

nor  unmindful  of  t h e  c r o s s  c u r r e n t s  o f  t h e  b e h a v i o r a l  sci- 

ences  which have p reoccup ied  t h i s  n a t i o n  i n  r e c e n t  y e a r s . "  

27 J u v . J u s t .  a t  3 .  Y e t  a s  judges ,  t h e y  c o n t i n u e ,  t h e y  have 

been a b l e  t o  " t e s t  t h e s e  t h e o r e t i c a l  f e r m e n t a t i o n s  a g a i n s t  

t h e  r e a l i t i e s  o f  t h e i r  day-to-day p r a c t i c e . "  27 J u v . J u s t .  a t  

3 - 4 .  

The Counc i l  o f  J u v e n i l e  and Family Cour t  Judges  h a s  re- 

sponded more d i r e c t l y  t o  t h e  IJA/ABA proposed s t a n d a r d s ,  



conc lud ing  t h a t  t h e y  o f f e r  e n t i r e l y  i nadequa t e  p r o t e c t i o n  t o  

c h i l d r e n :  

"Th i s  l eng thy  volume needs d r a s t i c  r e v i s i o n  i n  
t h a t  i t  t o t a l l y  d i s r e g a r d s  t h e  r i g h t s  o f  a  
c h i l d  t o  b e  p r o t e c t e d  and s a f e  i n  h i s  home en- 
v i ronment .  These s t a n d a r d s  g r e a t l y  l i m i t  t h e  
p r o c e s s  by which a  n e g l e c t e d  o r  abused c h i l d  
may b e  p r o t e c t e d  th rough  t h e  j u v e n i l e  j u s t i c e  
system. There i s  an  a t t e m p t  by t h e  a u t h o r s  t o  
res t r ic t  t h e  i n t e r f e r e n c e  of  s o c i e t y  i n  t h e  
upb r ing ing  of  c h i l d r e n .  While t h i s  i s  obvi-  
o u s l y  a  wor thwhi le  g o a l ,  t h e r e  needs  t o  be a  
ba l ance  s o  t h a t  youngs t e r s  can  b e  adequa t e ly  
p r o t e c t e d  from t h e  p h y s i c a l  and menta l  abuse  
and n e g l e c t  o f  p a r e n t s . "  8  J u v e n i l e  and Family 
Cour t  N e w s l e t t e r ,  No. 6  a t  9 (1978) .  

Thus, t h e  IJA/ABA t e n t a t i v e  d r a f t  p r o p o s a l s  which t h e  

mother  relies on l a c k  n o t  o n l y  a  consensus  of s u p p o r t  among 

c h i l d  behav io r  e x p e r t s ,  Areen a t  933, b u t  a r e  c o n s i d e r e d  

i nadequa t e  by t h e  Na t i ona l  Counc i l  o f  J u v e n i l e  and Family 

Cour t  Judges .  While it i s  n o t  t h i s  C o u r t ' s  p o s i t i o n  t o  

d e c l a r e  whether  one p roposa l  o r  a n o t h e r  i s  a  b e t t e r  ap- 

p roach ,  w e  can  s ay  w i t h  some con f idence  t h a t  t h e  IJA/ABA 

p r o p o s a l  i s  n o t  t h e  o n l y  c o n s t i t u t i o n a l  approach.  The 

p roceed ings  i n  t h i s  case need n o t  b e  measured a g a i n s t  t h e  

IJA/ABA model and r e j e c t e d  on c o n s t i t u t i o n a l  due p r o c e s s  

grounds  i f  t hey  f a i l  t o  m e e t  i t s  s t r i c t  s t a n d a r d s .  See ,  

S t a t e  v .  McMaster ( 1971 ) ,  259 O r .  291, 486 P.2d 567, 569. 

Our p a s t  d e c i s i o n s  i n d i c a t e  t h a t  s e c t i o n  10-1301(2) i s  

n o t  so b road ly  i n t e r p r e t e d  a s  t o  p e r m i t  t e r m i n a t i o n  of  

p a r e n t a l  r i g h t s  mere ly  because  t h e  c o u r t s  o r  t h e  concerned 

s o c i a l  w e l f a r e  agency d i s app rove  o f  t h e  p a r e n t s '  l i f e s t y l e s .  

See,  Guardianship of  Doney, 570 P.2d a t  578, 3 4  St.Rep.  a t  

1110; Ma t t e r  of  F i s h e r  ( 1976 ) ,  169 Flont. 254, 258-59, 545 

P.2d 654, 656. On t h e  o t h e r  hand, t h e  s t a t u t e  i s  broad 

enough t o  i n c l u d e  emot iona l  d e p r i v a t i o n ,  i nadequa t e  n u t r i -  

t i o n ,  and extreme and prolonged u n c l e a n l i n e s s  of  t h e  c h i l d  



under  t h e  d e f i n i t i o n  o f  n e g l e c t .  Ma t t e r  of  J. J .S .  ( 1978 ) ,  

Mont. I 577 P.2d 378, 380-81, 35 S t . ~ e p .  394, 395, 

397. See  a l s o ,  Ma t t e r  of  Henderson (1975 ) ,  168 Mont. 329, 

332, 542 P.2d 1204, 1205-06. 

I n  t h e  p r e s e n t  c a s e  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  o f  

poor  emot iona l  development of t h e  c h i l d  was based on t h e  

t e s t imony  of s e v e r a l  q u a l i f i e d  w i t n e s s e s .  The r e c o r d  does  

n o t  show t h a t  t h e  mother  d e l i b e r a t e l y  r e f u s e d  t o  p r o v i d e  

emot iona l  s u p p o r t  f o r  h e r  daugh t e r .  Ra the r ,  t h e  s o c i a l  

w e l f a r e  workers  who a t t emp ted  t o  h e l p  h e r  t e s t i f i e d  t h a t  t h e  

mother  was s imply  i n c a p a b l e  of  c a r i n g  f o r  h e r  daugh t e r ,  

p h y s i c a l l y  a s  w e l l  as emo t iona l l y .  Thus, t h i s  c a s e  i n v o l v e s  

n o t  s o  much a  l e g a l  due  p r o c e s s  problem of  n o t i c e  t o  t h e  

mother  o f  what behav ior  was expec ted  o f  h e r  o r  what s h e  

cou ld  do t o  have h e r  daugh t e r  r e t u r n e d  t o  h e r ,  b u t  r a t h e r  a  

human problem of  a  m o t h e r ' s  i n a b i l i t y  t o  unders tand  h e r  

c h i l d ' s  needs  and t o  r e a l i s t i c a l l y  p r o v i d e  f o r  them. 

W e  a r e  aware t h a t  t h e  mother may have r e c e i v e d  con- 

f l i c t i n g  i n s t r u c t i o n s ,  e s p e c i a l l y  r e g a r d i n g  d i s c i p l i n e  o f  

h e r  c h i l d .  However, a n  o v e r a l l  r e a d i n g  of  t h e  t e s t imony  

i n d i c a t e s  t h a t  t h e  m o t h e r ' s  problem went  beyond t h e s e  ap- 

p a r e n t  c o n f l i c t s ,  f o r  s h e  was n o t  even c a p a b l e  of under-  

s t a n d i n g  o r  r e t a i n i n g  s imple  i n s t r u c t i o n s  i n  t h e  f i r s t  

p l a c e .  

The mo the r ' s  c o n d i t i o n ,  which was d e s c r i b e d  t o  t h i s  

Cou r t  a s  " b o r d e r l i n e  m e n t a l l y  r e t a r d e d , "  p r e s e n t s  a  s p e c i a l  

problem which c o u r t s  i n  o t h e r  s t a t e s  have r e c e n t l y  cons ide r ed .  

The New York Family Cour t ,  i n  Guard iansh ip  of  S t r a u s b e r g  

(1977) ,  92 Misc.2d 620, 400 N.Y.S.2d 1013,  d e a l t  w i t h  t h e  

same s o r t  of  c o n d i t i o n  a s  w e  f a c e  he r e :  



"A summary of t h e  e x p e r t  t e s t imony  . . . 
showed t h e  r e sponden t  t o  be a b o r d e r l i n e  
r e t a r d e d  pe r son ,  who under stress i s  e a s i l y  
confused i n  h e r  t h i n k i n g .  Tha t  a t  t h e  p r e s -  
e n t  t i m e  and i n  t h e  immediate f u t u r e  t h e  
r e sponden t  h a s  l i t t l e  unders tand ing  o r  ca2a- 
c i t y  t o  p rov ide  t h e  n u r t u r a n c e ,  s t r u c t u r e  and 
c o n t r o l s  and f u l f i l l  o t h e r  emot iona l  needs  of  
a  deve lop ing  c h i l d . "  400 N.Y.S.2d a t  1014. 

The c o u r t  no ted  p a r t i c u l a r l y  t h e  impending d i f f i c u l t i e s  

which would c o n f r o n t  p a r e n t  and c h i l d  i f  t h e y  w e r e  r e u n i t e d  

and exp re s sed  concern  o v e r  t h e  t i m e  which f u r t h e r  a t t e m p t s  

a t  t r a i n i n g  t h e  mother i n  c h i l d  c a r e  methods would r e q u i r e :  

"The o l d e r  t h e  c h i l d  g e t s  t h e  more d i f f i c u l t  
i t  w i l l  become f o r  t h e  r e sponden t  t o  f u l f i l l  
t h e  p a r e n t a l  r o l e  and p rov ide  t h e  d i r e c t i o n  
s t r u c t u r e  and o t h e r  emot iona l  needs  o f  t h e  
c h i l d  h e r e i n .  The i n f a n t  . . . shou ld  n o t  be  
h e l d  i n  l imbo f o r  t h i s  i n d e f i n i t e  p e r i o d  of 
t i m e  f o r  t h e  purposes  o f  t r a i n i n g  t h e  respon-  
d e n t  i n  t h e  a r e a  o f  c h i l d  c a r e . "  400 N.Y.S.2d 
a t  1015. 

On t h i s  b a s i s ,  t h e  c o u r t  r e f u s e d  t o  o r d e r  t h e  c h i l d  r e t u r n e d  

t o  h e r  mother .  However, menta l  d e f i c i e n c i e s  a l o n e  do n o t  

j u s t i f y  t e r m i n a t i o n  i f  t h e r e  i s  no ev idence  t h a t  t h e  c h i l d  

i s  i n  some way harmed o r  l i k e l y  t o  b e  harmed because  o f  t h e  

p a r e n t ' s  c o n d i t i o n .  I n  c o n s t r u i n g  i t s  t e r m i n a t i o n  s t a t u t e ,  

t h e  Minnesota Supreme Cour t  made t h i s  r equ i r emen t  c l e a r :  

". . . w e  wish  t o  s t a t e  unequ ivoca l l y  t h a t  
men t a l  i l l n e s s  i n  and of i t s e l f  s h a l l  n o t  be 
c l a s s i f i e d  as ' o t h e r  conduc t '  which w i l l  pe r -  
m i t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s .  Ra the r ,  
i n  each  case, t h e  a c t u a l  conduct  of  t h e  p a r e n t  
i s  t o  be  e v a l u a t e d  t o  de te rmine  h i s  o r  h e r  
f i t n e s s  t o  m a i n t a i n  t h e  p a r e n t a l  r e l a t i o n s h i p  
w i t h  t h e  c h i l d  i n  q u e s t i o n  s o  a s  t o  n o t  be  
d e t r i m e n t a l  t o  t h e  c h i l d . "  I n  r e  Kidd (Minn. 
1 9 7 8 ) ,  261 N.W. 2d 833, 835. 

See  a l s o ,  I n  re E&B (Utah 1 9 7 8 ) ,  578 P.2d 831, 833-34; I n  re 

Telles (1978) ,  Gal-App., 151  Ca l .Rp t r .  263, 266-67; Ma t t e r  

o f  F i s h  Mont. - 



I n  t h e  p r e s e n t  case t h e  D i s t r i c t  Cou r t  found t h a t  t h e  

c h i l d  was harmed by h e r  m o t h e r ' s  f a i l u r e  t o  p rov ide  adequa t e  

emot iona l  s u p p o r t ,  and concluded t h a t  t h e  mother was "incom- 

p e t e n t  t o  f a c e  and hand le  t h e  problems p r e s e n t e d  t o  p a r e n t s  

by c h i l d r e n  i n  t h e i r  advancing y e a r s . "  These c o n s i d e r a t i o n s  

a r e  beyond t h e  m e r e  "pove r ty "  o r  " l i f e s t y l e "  c h a r a c t e r i z a -  

t i o n s  which t h i s  Cou r t  found i nadequa t e  i n  F i s h e r  and Doney. 

Here, t h e  D i s t r i c t  C o u r t ' s  conc lu s ion  t h a t  t h e  c h i l d  was 

harmed by h e r  home environment i s  suppo r t ed  by t h e  t e s t imony  

of  s o c i a l  workers ,  p h y s i c i a n s ,  and p s y c h o l o g i s t s .  W e  con- 

c l u d e ,  t h e r e f o r e ,  t h a t  s e c t i o n  10-1301 ( 2 )  was c o n s t i t u -  

t i o n a l l y  a p p l i e d  i n  t h i s  c a s e .  

S t anda rd  - o f  Proof 

The m o t h e r ' s  second c o n t e n t i o n  on a p p e a l  i s  t h a t  t h e  

burden o f  proof r e q u i r e d  o f  t h e  S t a t e  i n  a t e r m i n a t i o n  o f  

p a r e n t a l  r i g h t s  a c t i o n  i s  t h e  " c l e a r  and conv inc ing"  s t a n -  

d a r d ,  and t h a t  t h e  S t a t e  f a i l e d  t o  m e e t  t h a t  burden.  No 

p r e v i o u s  d e c i s i o n  of  t h i s  Cour t  h a s  set  f o r t h  t h i s  r e q u i r e -  

ment,  nor  i s  any p a r t i c u l a r  burden mandated by s t a t u t e .  

However, i n  l i g h t  o f  o u r  p a s t  r u l i n g s  and t h e  i n t e r e s t s  

i nvo lved  i n  such c a s e s ,  w e  hold  t h a t  t h e  s t a t e  must show, by 

c l e a r  and conv inc ing  ev idence ,  t h a t  t h e  c h i l d  i s  n e g l e c t e d  

o r  abused b e f o r e  p a r e n t a l  r i g h t s  may be  t e rmina t ed .  

A s  t h e  fo r ego ing  a n a l y s i s  shows, p a r e n t a l  i n t e r e s t s  i n  

r a i s i n g  c h i l d r e n  a r e  c o n s t i t u t i o n a l l y  p r o t e c t e d .  W e  n o t e  

f u r t h e r  t h a t  i n  t h i s  c a s e  t h e  p r o t e c t i o n  which t h e  mother 

e n j o y s  i s  n o t  weakened by t h e  f a c t  t h a t  h e r  c h i l d  was born  

o u t  o f  wedlock. S t a n l e y  v. I l l i n o i s ,  405 U . S .  a t  651-52, 92 

S.Ct.  a t  1213, 31  L.Ed.2d a t  559. The c o n s t i t u t i o n a l  v a l u e  

o f  p r o t e c t i n g  f ami ly  i n t e g r i t y  a l s o  h a s  r e c e i v e d  s u p p o r t  



from a p o l i c y  p o i n t  of view a s  no ted  by t h e  a u t h o r i t i e s  

above.  s i m i l a r l y ,  t h e  d e c l a r a t i o n  o f  p o l i c y  which accom- 

p a n i e s  t h e  s t a t u t e s  govern ing  t e r m i n a t i o n  p l a c e s  emphasis  on 

t h e  p r e s e r v a t i o n  of  f ami ly  u n i t y  "whenever p o s s i b l e . "  

S e c t i o n  10-1300(4) ,  R.C.M. 1947, now s e c t i o n  41-3-101(1) ( d )  

MCA. See ,  Ma t t e r  of F i s h e r ,  169 Mont. a t  258-59, 545 P.2d 

a t  656. 

I n  t h e  p a s t  t h i s  Cou r t  has  h e l d  t h a t  t h e  r e q u i r e d  

s t a n d a r d  o f  proof i n  a t e r m i n a t i o n  of p a r e n t a l  r i g h t s  c a s e  

i s  " s u b s t a n t i a l  c r e d i b l e  ev idence"  t h a t  t h e  c h i l d  i s  abused ,  

n e g l e c t e d ,  o r  dependent .  Ma t t e r  of F i s h e r ,  169 Mont. a t  

258, 545 P.2d a t  656. Y e t ,  o f  t h o s e  s t a t e s  t h a t  have con- 

s i d e r e d  t h e  i s s u e ,  most  have chosen between a "preponderance  

o f  t h e  evidence"  s t a n d a r d  and t h e  " c l e a r  and conv inc ing"  

t e s t  proposed by t h e  mother .  See ,  Ma t t e r  of Orzo (1975 ) ,  84 

Misc.2d 482, 374 N.Y.S.2d 554, 564-65 and n. 20. While t h e  

d i s t i n c t i o n  between t h e s e  s t a n d a r d s  i s  o f t e n  e l u s i v e ,  w e  

conc lude  t h a t  t h e  h i g h e r  s t a n d a r d  r e p r e s e n t e d  by t h e  " c l e a r  

and convincing"  tes t  more a d e q u a t e l y  f u r t h e r s  t h e  p o l i c y  of  

f a m i l y  u n i t y  and more n e a r l y  approximates  t h e  p r e v i o u s  

approach o f  t h i s  Cou r t  t h a n  does  t h e  "preponderance  of  

ev idence"  test .  See  I n  re  Maria (U.S. T e r r i t o r i a l  Cou r t ,  

V . I .  1978 ) ,  5 Fam.L.Rep. 2089, 2090; I n  re T e l l e s ,  151  

Ca l .Rpt r .  a t  265-66; Ma t t e r  of  Rosenbloom (Minn. 1 9 7 8 ) ,  266 

N.W.2d 888, 889-90. 

I t  i s  i m p o r t a n t  t o  obse rve  t h a t  t h i s  t e s t  does  n o t  deny 

c h i l d r e n  t h e  p r o t e c t i o n  t h e y  need. W e  n o t e  i n  p a r t i c u l a r  

t h a t  t h e  t h e  " c l e a r  and conv inc ing"  s t a n d a r d  of  proof i s  n o t  

a s  r i g o r o u s  as t h e  "beyond r e a s o n a b l e  doub t"  s t a n d a r d .  See ,  

I n  re Maria ,  5 Fam.L.Rep. a t  2090; I n  re  T e l l e s ,  1 5 1  

CaL.Rptr. a t  265; Ma t t e r  o f  Rosenbloom, 266 N.W.2d a t  889. 



The D i s t r i c t  Cou r t  d i d  n o t  abuse  i t s  d i s c r e t i o n  i n  

conc lud ing  t h a t  t h e  mother was a n  u n f i t  p a r e n t ;  r a t h e r ,  i t s  

c o n c l u s i o n  i s  suppo r t ed  by s u b s t a n t i a l  c r e d i b l e  ev idence .  

The judgment g r a n t i n g  permanent a d o p t i v e  cus tody  t o  t h e  

Department o f  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  i s  a f f i r m e d .  

W e  concur :  

- 
Chief  J u s t i c e  

e, ,2i?LA 
J u s t i c e s  


