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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion o f  t h e  Cour t ;  

Defendant  Brad H u t t i n g e r  a p p e a l s  from t h e  o r d e r  o f  t h e  

D i s t r i c t  Cou r t  o f  Cascade County, t h e  Honorable H.  Wil l iam 

Coder,  denying h i s  motion t o  withdraw a  p l e a  of g u i l t y  t o  

t h e  cha rge  o f  d e l i b e r a t e  homicide. The D i s t r i c t  Cou r t  

pos tponed s e n t e n c i n g  pending t h e  f i n a l  d i s p o s i t i o n  o f  t h i s  

appea l .  H u t t i n g e r  remains  a t  Warn S p r i n g s  S t a t e  H o s p i t a l  

where h e  was s e n t  pending s en t enc ing .  

On J u l y  9 ,  1976,  H u t t i n g e r  was charged  w i t h  t h e  crimes 

o f  d e l i b e r a t e  homicide and aggrava ted  k idnapping i n  t h e  

s t a b b i n g  d e a t h  o f  a n  e l d e r l y  G r e a t  F a l l s  woman. The D i s -  

t r i c t  Cour t  o rde r ed  a  p s y c h i a t r i c  e v a l u a t i o n  of  H u t t i n g e r  

which was conducted on August 4 ,  1976. The r e p o r t i n g  psy- 

c h i a t r i s t ,  D r .  Ronald Hughes, concluded t h a t  on t h e  d a t e  o f  

t h e  crimes charged t h a t  H u t t i n g e r ,  a l t h o u g h  under  t h e  i n f l u -  

ence  o f  a  v a r i e t y  of  p sychoac t i ve  d rugs ,  "knew t h e  d i f f e r e n c e  

between r i g h t  and wrong i n s o f a r  a s  it i s  r e l a t e d  t o  t h e  

c h a r g e s  a g a i n s t  him" and d i d  n o t  " l a c k  t h e  a b i l i t y  t o  adhe re  

t o  t h e  r i g h t . "  ( U l t i m a t e l y ,  however, D r .  Hughes recommended 

t h a t  H u t t i n g e r  be  h o s p i t a l i z e d  i n  t h e  maximum s e c u r i t y  ward 

a t  Warm S p r i n g s  S t a t e  H o s p i t a l . )  

On December 3 ,  1976, H u t t i n g e r  e n t e r e d  a  p l e a  o f  n o t  

g u i l t y  t o  t h e  o f f e n s e  charged .  On February  1 4 ,  1977,  Hut- 

t i n g e r  a l l e g e d l y  changed h i s  p l e a  t o  g u i l t y  on t h e  cha rge  o f  

d e l i b e r a t e  homicide i n  exchange f o r  a  d i s m i s s a l  o f  t h e  

cha rge  o f  aggrava ted  k idnapping.  

Immediately a f t e r  t h e  February  1 4  p roceed ings ,  H u t t i n g e r  

w a s  s e n t  t o  Warm S p r i n g s  S t a t e  H o s p i t a l  f o r  a complete  

p s y c h i a t r i c  e v a l u a t i o n .  The examining p s y c h i a t r i s t ,  D r .  

W i l l i a m  Alexander ,  concluded:  



"Summary: There i s  no ev idence  o f  o r g a n i c  i nvo lve -  
ment. P a t i e n t  i s  f e l t  t o  b e  p s y c h o t i c  because  of  
h i s  f l a t  a f f e c t ,  h i s  i n t e l l e c t u a l  d e t e r i o r a t i o n ,  
and h i s  i n a b i l i t y  t o  hand le  a b s t r a c t  concep t s .  
H i s  a c t u a l  i l l n e s s  i s  q u i t e  w e l l  encapsu l a t ed .  
H e  seems t o  be  a compulsive t y p e  who ha s  a  g r e a t  
d e a l  of i n t e r n a l  h o s t i l i t y  which i s  b a r e l y  con- 
t r o l l e d  most of  t h e  t i m e .  H e  has  a g r e a t  d i f f i -  
c u l t y  i n  t r y i n g  t o  s o r t  o u t  h i s  f e e l i n g s  a b o u t  
h i s  normal p a s s i v i t y  i n  r e l a t i o n s h i p  t o  t h e  occa-  
s i o n a l  o u t b u r s t s  o f  a g g r e s s i o n .  There i s  a  g r e a t  
d e a l  of  a n x i e t y  which i s  r e l a t e d  t o  h i s  f e a r s  of 
l o s i n g  c o n t r o l  ove r  h imse l f .  

" P a t i e n t  i s  aware o f  t h e  n a t u r e  o f  t h e  cha rge s  
a g a i n s t  him and ha s  t h e  a b i l i t y  t o  a s s i s t  h i s  
lawyer  i n  h i s  own de f ense .  H e  i s  a l s o  aware of  
t h e  c r i m i n a l i t y  o f  h i s  a c t i o n s .  Because of h i s  
s e v e r e  emot iona l  problems he  h a s  been unab le  t o  
conduc t  h imsel f  a cco rd ing  t o  t h e  r equ i r emen t s  o f  
t h e  law. H e  i s  a b l e  t o  have a  p a r t i c u l a r  s t a t e  
o f  mind which i s  a n  e lement  o f  t h e  o f f e n s e  charged.  

"Diagnos i s :  Sch i zoph ren i a ,  pa r ano id  t y p e . "  

I n  a  c l a r i f y i n g  l e t t e r  r e c e i v e d  on J u l y  25 ,  1977,  D r .  

Alexander wro te  t o  t h e  D i s t r i c t  Cour t :  

" I n  my op in ion ,  a t  t h e  t i m e  o f  t h e  i n c i d e n t ,  t h i s  
p a t i e n t  w a s  unab l e  t o  conduct  h imsel f  a cco rd ing  
t o  t h e  r equ i r emen t s  of  t h e  law because  of  h i s  
s e v e r e ,  c h r o n i c ,  emot iona l  i l l n e s s  which p robab ly  
s t a r t e d  i n  v e r y  e a r l y  ch i ldhood  b u t  was c e r t a i n l y  
p r e s e n t  e i g h t  y e a r s  ago ,  and f o r  which he  h a s ,  
t o  my knowledge, never  r e c e i v e d  t r e a t m e n t . "  

On September 1, 1977, t h e  D i s t r i c t  Cou r t  sen tenced  

H u t t i n g e r  t o  100 y e a r s  i n  p r i s o n  w i t h o u t  p a r o l e .  H u t t i n g e r  

appea l ed  t h e  s e n t e n c e  and on A p r i l  10 ,  1978,  t h i s  Cou r t ,  i n  

a n  un repo r t ed  p e r  cur iam o r d e r ,  v a c a t e d  t h e  s e n t e n c e  pur-  

s u a n t  t o  a  s t i p u l a t i o n  of  counse l  and remanded t h e  c a s e  f o r  

r e s e n t e n c i n g .  

H u t t i n g e r  t h e r e a f t e r  f i l e d  a  Motion f o r  Leave o f  Cou r t  

f o r  Motion t o  Withdraw P l e a  o f  G u i l t y  on May 2 6 ,  1978. A t  a  

h e a r i n g  on t h i s  mot ion,  H u t t i n g e r  a s s e r t e d  t h a t ,  p r i o r  t o  

o r i g i n a l l y  e n t e r i n g  h i s  p l e a  of g u i l t y  t o  t h e  cha rge  of  

d e l i b e r a t e  homicide,  he  had n o t  been informed of  t h e  a v a i l -  

a b i l i t y  of  t h e  p o s s i b l e  d e f e n s e  o f  i n s a n i t y  o r  t h a t  o t h e r  



f a c t o r s  p r e s e n t  a t  t h e  t i m e  of t h e  crime charged migh t  s e r v e  

t o  m i t i g a t e  h i s  s en t ence .  The S t a t e  p r e s e n t e d  t e s t imony  of  

~ u t t i n g e r ' s  a t t o r n e y s  a t  t h e  t i m e  o f  e n t r y  of h i s  p l e a  of  

g u i l t y  t o  t h e  e f f e c t  t h a t  t h e y  had d i s c u s s e d  t h e  i n s a n i t y  

d e f e n s e  w i t h  H u t t i n g e r  and he  had r e j e c t e d  it. 

On August 1 0 ,  1978, t h e  D i s t r i c t  Cou r t  e n t e r e d  f i n d -  

i n g s ,  conc lu s ions ,  and an  o r d e r  denying H u t t i n g e r ' s  mot ion.  

H u t t i n g e r  a p p e a l s .  

The i s s u e  p r e s e n t e d  f o r  t h i s  C o u r t ' s  r ev iew i s :  

Did t h e  D i s t r i c t  Cou r t  abuse  i t s  d i s c r e t i o n  i n  denying 

H u t t i n g e r ' s  motion t o  withdraw h i s  p l e a  of  g u i l t y ?  

Th i s  a p p e a l  r e q u i r e s  a  ba l anc ing  of  t h r e e  c o n f l i c t i n g  

f a c t o r s  o r  a s p e c t s  i nvo l ved  i n  a  c r i m i n a l  d e f e n d a n t ' s  a t -  

tempt t o  withdraw a  p r e v i o u s l y  e n t e r e d  p l e a  of  g u i l t y .  The 

t h r e e  f a c t o r s  o f  which w e  speak are (1) t h e  adequacy of  t h e  

i n t e r r o g a t i o n  by t h e  D i s t r i c t  Cour t  of  t h e  de f endan t  a t  t h e  

e n t r y  of  t h e  g u i l t y  p l e a  a s  t o  t h e  d e f e n d a n t ' s  unde r s t and ing  

o f  t h e  consequences of  h i s  p l e a ,  ( 2 )  t h e  promptness w i t h  

which t h e  de f endan t  a t t e m p t s  t o  withdraw t h e  p r i o r  p l e a ,  and 

( 3 )  t h e  f a c t  t h a t  t h e  d e f e n d a n t ' s  p l e a  was a p p a r e n t l y  t h e  

r e s u l t  of  a  p l e a  b a r g a i n  i n  which t h e  g u i l t y  p l e a  was g i v e n  

i n  exchange f o r  d i s m i s s a l  o f  a n o t h e r  cha rge ,  i n  t h i s  case, 

agg rava t ed  k idnapp ing ,  a  f e l o n y .  A l l  t h r e e  f a c t o r s ,  among 

o t h e r s ,  have been d i s c u s s e d  i n  p r e v i o u s  cases a s  cons ide r a -  

t i o n s  i n  t h e  d e t e r m i n a t i o n  o f  whether  a  D i s t r i c t  Cou r t  

shou ld  a l l o w  t h e  wi thdrawal  o f  a g u i l t y  p l e a .  

Before  d i s c u s s i n g  t h e s e  p a r t i c u l a r  f a c t o r s ,  w e  f i r s t  

s t a t e  some g e n e r a l  p r i n c i p l e s  governing t h e  wi thdrawal  of a  

g u i l t y  p l e a .  The r i g h t  o f  a c r i m i n a l  de f endan t  t o  a t r i a l  

by j u r y  i s  sa feguarded  by A r t .  1 1  S e c t i o n s  2 4  and 26  o f  t h e  



1972 Montana C o n s t i t u t i o n .  S e c t i o n  95-1606 (e)  , R.C.M. 1947,  

now s e c t i o n  46-12-204 MCA, s t a t e s  i n  p a r t :  

"The d e f e n d a n t  s h a l l  e n t e r  a  p l e a  o f  g u i l t y  o r  
n o t  g u i l t y  t o  t h e  i n d i c t m e n t ,  i n f o r m a t i o n  o r  
compla in t .  If t h e  de f endan t  r e f u s e s  t o  p l e a d  
t o  t h e  i n d i c t m e n t ,  i n fo rma t ion  o r  compla in t  a  
p l e a  of n o t  g u i l t y  must  be  e n t e r e d .  

"The c o u r t  may r e f u s e  t o  a c c e p t  a  p l e a  o f  g u i l t y  
and s h a l l  n o t  a c c e p t  t h e  p l e a  of  g u i l t y  w i t h o u t  
f i r s t  de t e rmin ing  t h a t  t h e  p l e a  i s  v o l u n t a r y  
w i t h  an  unde r s t and ing  o f  t h e  charge ."  

More s p e c i f i c a l l y ,  s e c t i o n  95-1902, R.C.M. 1947,  now s e c t i o n  

46-16-105(2) MCA, s t a t e s  i n  p a r t :  

"At any t i m e  b e f o r e  o r  a f t e r  judgment t h e  c o u r t  
may f o r  good cause  shown pe rmi t  t h e  p l e a  of  
g u i l t y  t o  be  withdrawn and a  p l e a  of  n o t  g u i l t y  
s u b s t i t u t e d .  " 

"There  i s  no s e t  r u l e  o r  s t a n d a r d  which can  b e  r e l i e d  

on  i n  any g iven  c a s e  where a  motion i s  made t o  withdraw a  

g u i l t y  p l e a . "  S t a t e  v .  L e w i s  ( 1978 ) ,  Mon t . , 582 

P.2d 346, 352, 35 S t -Rep .  1089,  1096. "Each c a s e  must  be  

examined on i t s  own r e c o r d  . . ." S t a t e  v .  G r i f f i n  ( 1975 ) ,  

167 Mont. 11, 21, 535 P.2d 498, 503. 

"The g r a n t i n g  o r  r e f u s a l  of  pe rmi s s ion  t o  wi th-  
draw a  p l e a  o f  g u i l t y  and s u b s t i t u t e  a  p l e a  o f  
n o t  g u i l t y  rests i n  t h e  d i s c r e t i o n  of  t h e  t r i a l  
c o u r t  and i s  s u b j e c t  t o  review o n l y  upon a  show- 
i n g  o f  a n  abuse  o f  d i s c r e t i o n .  S t a t e  v .  Nance, 
(1947) ,  120 Mont. 152,  184 P.2d 554. 

"A p l e a  of  g u i l t y  w i l l  b e  deemed i n v o l u n t a r y  
where i t  appea r s  t h a t  t h e  de f endan t  was l a b o r i n g  
under  such a  s t r o n g  inducement,  fundamenta l  m i s -  
t a k e ,  o r  s e r i o u s  menta l  c o n d i t i o n  t h a t  t h e  pos-  
s i b i l i t y  e x i s t s  he  may have p l ead  g u i l t y  t o  a  
c r i m e  o f  which he  i s  i nnocen t . "  S t a t e  ex  r e l .  
Gladue v .  E iqh th  J u d i c i a l  D i s t r i c t  ( 1978 ) ,  - 
Mont . , 575 P.2d 65, 6 6 ,  35 St .Rep.  220, 
221-22. 

I f ,  however, t h e r e  i s  any doub t  t h a t  a  p l e a  i s  n o t  

v o l u n t a r y ,  t h e  doub t  shou ld  be  r e s o l v e d  i n  t h e  d e f e n d a n t ' s  

f a v o r .  On a p p l i c a t i o n  t o  change a  p l e a ,  a l l  doub t s  should  

be  r e s o l v e d  i n  f a v o r  o f  a  t r i a l  on t h e  m e r i t s .  S t a t e  v.  



Doty (1977) Mont. , 566 P.2d 1388,  1391, 34 S t .  

Rep. 731, 734. 

With t h e s e  g e n e r a l  p r i n c i p l e s  i n  mind, w e  proceed t o  an 

examinat ion of  t h e  t h r e e  f a c t o r s  d e s c r i b e d  above.  

Adequacy - o f  D i s t r i c t  C o u r t ' s  I n t e r r o g a t i o n .  For e a s e  

o f  a n a l y s i s ,  w e  f i n d  it h e l p f u l  t o  set  f o r t h  t h e  complete  

t r a n s c r i p t  o f  t h e  h e a r i n g  a t  which H u t t i n g e r  a l l e g e d l y  made 

h i s  g u i l t y  p l e a :  

"THE COURT: Lad i e s  and Gentlemen, t h i s  Cour t  
w i l l  now b e  i n  s e s s i o n .  Th i s  i s  t h e  S t a t e  of  
Montana a g a i n s t  Brad W i l l i a m  H u t t i n g e r ,  Cause 
No. 6857 A. M r .  Barron,  you a r e  r e p r e s e n t i n g  
t h e  de f endan t ,  M r .  H u t t i n g e r ,  i n  t h i s  m a t t e r ?  

"MR. BARRON: I do. 

"THE COURT: And it i s  of  c o u r s e  unders tood  a t  
t h i s  p o i n t  i n  t i m e  you wish t o  e n t e r  a  change 
o f  p l e a  i n  t h i s  c a s e ;  it t h a t  c o r r e c t ?  

"MR. BARRON: Y e s ,  your  Honor. M r .  H u t t i n g e r  
would a sk  l e a v e  t o  withdraw h i s  p l e a  o f  Not 
G u i l t y  t o  D e l i b e r a t e  Homicide. 

"THE COURT: You unders tand  what a  p l e a  of  g u i l t y  
e n t a i l s  i n  t h i s  m a t t e r ,  do you n o t ,  M r .  H u t t i n g e r ?  

"MR. HUTTINGER: Y e s ;  I do. 

"THE COURT: You unders tand  t h a t  change of  p l e a ,  
you waive your  r i g h t  t o  remain s i l e n t ?  You under-  
s t a n d  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You unders tand  t h a t  you waive your  
r i g h t  t o  counse l  t o  r e p r e s e n t  you i n  t h i s  m a t t e r ?  
You unders tand  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You waive your r i g h t  t o  a  j u ry  t r i a l ,  
you unders tand  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You a l s o  unders tand  t h a t  you waive 
your  r i g h t  t o  compel a t t e n d a n c e  of  w i t n e s s e s  t o  
appea r  and t e s t i f y  on your b e h a l f ;  you unders tand  
t h a t ?  

"MR. HUTTINGER: Y e s .  



"THE COURT: You unders tand  t h e  p e n a l t y  f o r  D e -  
l i b e r a t e  Homicide i n  t h e  S t a t e  of  Montana i s  
imprisonment i n  t h e  Montana S t a t e  P r i s o n ,  Deer 
Lodge, f o r  a t e r m  n o t  t o  exceed one hundred y e a r s ;  
you unders tand  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: I t  i s  a l s o  t h e  c o u r t ' s  unde r s t and ing ,  
M r .  Barron,  t h a t  t h e r e  have been some nego t i a -  
t i o n s  w i t h  r e g a r d  t o  d i s m i s s a l  o f  t h e  o t h e r  c o u n t  
of  Aggravated Kidnapping; i s  t h a t  c o r r e c t ?  

"MR. BARRON: Tha t  i s  c o r r e c t ,  your H o n o r .  W e  
are informed by M r .  Bourdeau he  w i l l  d i s m i s s  t h e  
Aggravated Kidnapping cha rge .  

"THE COURT: M r .  Bourdeau? 

"MR. BOURDEAU: Y e s ,  your  Honor. A t  t h i s  t i m e  
t h e  p r o s e c u t i o n  w i l l  o r a l l y  move t h e  Cour t  f o r  
pe rmi s s ion  t o  d i s m i s s  t h e  cha rge  o f  Aggravated 
Kidnapping h e r e t o f o r e  f i l e d  i n  t h i s  a c t i o n .  

"THE COURT: Okay. A t  t h i s  p o i n t  i n  t i m e ,  M r .  
H u t t i n g e r ,  i t  i s  incumbent upon t h e  Cour t  t o  
a s c e r t a i n  and make a  f a c t u a l  b a s i s  f o r  t h e  p l e a  
o f  g u i l t y .  You unders tand  what t h e  Cou r t  i s  
i n d i c a t i n g  now? 

"MR. HUTTINGER: Y e s .  

"MR. BUTTINGER: Y e s .  

"THE COURT: A l l  r i g h t ,  M r .  - H u t t i n g e r .  - The Cour t  
w i l l  a c c e p t  --- your  p l e a  o f  G u i l t y  t o  D e l i b e r a t e  
Homicide, and t h e  Cour t  w i l l  a l s o a c c e p t  t h e  
County A t t o r n e y ' s  motion t o  d i s m i s s  t h e  Aggravated 
Kidnapping i n  t h i s  m a t t e r .  By v i r t u e  of  t h e  na- 
t u r e  o f  t h i s  c a s e ,  M r .  H u t t i n g e r ,  t h e  Cour t  w i l l  
o r d e r  a  p re - sen tence  i n v e s t i g a t i o n ,  and it  i s  t h e  
C o u r t ' s  unde r s t and ing  a t  t h i s  p o i n t  i n  t ime  from 
your  counse l ,  M r .  Barron,  t h a t  h e  would l i k e  t o  
have,  a s  a  p a r t  o f  t h e  p re - sen tence  i n v e s t i g a t i o n ,  
a n  examinat ion by D r .  Alexander a t  t h e  Warm S p r i n g s  
S t a t e  H o s p i t a l ;  i s  t h a t  c o r r e c t ?  

"MR. BARRON: T h a t ' s  r i g h t ,  your Honor. 

"THE COURT: The Cour t  w i l l  a c c e p t  a p l e a  of  
G u i l t y  i n  t h i s  m a t t e r ,  $Ir.  H u t t i n g e r .  I w i l l  se t  
t h e  h e a r i n g  on t h e  s e n t e n c i n g  March 1 4 ,  1977, a t  
2 P . M .  and t h e  Cour t  w i l l  o r d e r  you t r a n s f e r r e d  
t o  Warm S p r i n g s  f o r  a n  examinat ion p r i o r  t o  t h e  
s en t enc ing .  



"MR. BARRON: Your Honor, t h e r e  have been two 
r e p o r t s  r e c e i v e d  by t h e  Cour t ,  one  p s y c h o l o g i c a l  
e v a l u a t i o n ,  one  p s y c h i a t r i c  e v a l u a t i o n  from o u r  
Mental  Hea l t h  C l i n i c  he r e .  I would l i k e  permis-  
s i o n  from t h e  Cour t  t o  have t h e  C le rk  copy t h o s e  
and f u r n i s h  m e  w i t h  c o p i e s ,  and a s  a  p a r t  of t h e  
p r e - s en t ence  r e p o r t ,  w e  would a l s o  l i k e  t o  have 
M r .  H u t t i n g e r ' s  r e p o r t s  from M i l e s  C i t y  and Twin 
Br idges  i n  o r d e r  t o  make it a  complete  r e p o r t  t o  
t h e  Cour t .  

"THE COURT: A l l  r i g h t .  For purposes  of  s e n t e n c i n g  
have t h e  C o u r t  f i l e  made a v a i l a b l e  t o  you. 

"MR. BARRON: Thank you. 

"COURT ADJOURNED." ( k p h a s i s  added. )  

Review of t h i s  t r a n s c r i p t  r e v e a l s  s e v e r a l  s e r i o u s  

i nadequac i e s .  A t  t h e  most  b a s i c ,  i t  appea r s  t h a t  H u t t i n g e r  

never  r e a l l y  d i d  admi t ,  i n  s o  many words, t h a t  he  committed 

any d e l i b e r a t e  homicide,  o n l y  t h a t  such a  homicide was 

committed. N e i t h e r  d i d  he  a c t u a l l y  p l e a d  g u i l t y  t o  any 

o f f e n s e  a t  a l l ;  h e  o n l y  asked " l e a v e  t o  withdraw h i s  p l e a  o f  

Not Gui 1 t y  . " 
Beyond t h e s e  pe rhaps  t e c h n i c a l  o r  semant ic  d i s c r e -  

p a n c i e s ,  however, t h e r e  a r e  more s e r i o u s  f l a w s .  Never was 

t h e  name of  t h e  v i c t i m  s t a t e d  o r  t h e  d a t e  o r  p l a c e  o f  t h e  

a l l e g e d  o f f e n s e  s p e c i f i e d ;  no th ing  t o  i d e n t i f y  t h e  p a r t i c u -  

l a r  crime t o  which H u t t i n g e r  a l l e g e d l y  was p l e a d i n g  s p e c i -  

f i c a l l y  appea r s  i n  t h e  t r a n s c r i p t .  The unde r ly ing  f a c t s  o f  

t h e  o f f e n s e  w e r e  n o t  s t a t e d  o r  admi t t ed .  I n  s h o r t ,  Hut- 

t i n g e r  d i d  n o t  p l e a d  any th ing  t o  any o f f e n s e  s p e c i f i e d  i n  

any manner. 

F u r t h e r ,  t h e  D i s t r i c t  Cour t  d i d  n o t  a s c e r t a i n  p a r t i c u -  

l a r l y  t h a t  de f endan t  was s a t i s f i e d  w i t h  h i s  appo in t ed  

counse l  o r  t h a t  he  t hough t  h i s  counse l  was competent .  

F i n a l l y ,  t h e  v o l u n t a r i n e s s  of  t h e  g u i l t y  p l e a  i s  c a l l e d  

f u r t h e r  i n t o  q u e s t i o n  by t h e  f a c t  t h a t  immedia te ly  a f t e r  

e n t r y  of t h e  p l e a ,  H u t t i n g e r  was s e n t  t o  Warm S p r i n g s  S t a t e  



H o s p i t a l  f o r  p s y c h i a t r i c  examinat ion and t r e a t m e n t .  H e  

remained a t  Warm S p r i n g s  f o r  o v e r  s i x  months b e f o r e  be ing  

s en t enced  and i s  c u r r e n t l y  be ing  h e l d  a t  Warm S p r i n g s  pend- 

i n g  t h i s  appea l .  The q u e s t i o n  n a t u r a l l y  a r i s e s ,  was Hut- 

t i n g e r  competent  t o  e n t e r  any p l e a ?  

I n  S t a t e  v.  L e w i s ,  582 P.2d a t  352, 35 S t -Rep .  a t  1097,  

w e  he ld :  

". . . when i n  t h e  s e n t e n c i n g  p rocedure ,  t h e  D i s -  
t r i c t  Cour t  c a r e f u l l y ,  as h e r e ,  examines t h e  
de f endan t ,  f i n d s  him t o  be competent ,  and d e t e r -  
mines from him t h a t  h i s  p l e a  o f  g u i l t y  i s  volun- 
t a r y ,  he  unde r s t ands  t h e  cha rge  and h i s  p o s s i b l e  
punishment,  he  i s  n o t  a c t i n g  under  t h e  i n f l u e n c e  
of  d r u g s  o r  a l c o h o l ,  he  admi t s  h i s  counse l  i s  
competent  and he  ha s  been w e l l  a d v i s e d ,  and he  
d e c l a r e s  i n  open c o u r t  t h e  f a c t s  upon which h i s  
g u i l t  i s  based ,  t h e n  a  p l e a  o f  g u i l t y  a ccep t ed  
by t h e  D i s t r i c t  Cou r t  on t h e  b a s i s  o f  t h a t  exami- 
n a t i o n  w i l l  be  upheld  . . ." 
When compared t o  t h e s e  s t a n d a r d s ,  t h e  i n t e r r o g a t i o n  of  

H u t t i n g e r  by t h e  D i s t r i c t  Cour t  i n  t h e  i n s t a n t  c a s e  f a l l s  

s h o r t  on a l l  coun t s .  

There i s  one  o t h e r  r e s p e c t  i n  which t h e  D i s t r i c t  Cou r t  

i n t e r r o g a t i o n  i s  i nadequa t e .  I n  S t a t e  v .  Azure (1977 ) ,  - 

Mont. , 573 P.2d 179,  34 St.Rep. 1569, t h i s  Cou r t  va- 

c a t e d  t h e  judgment and s en t ence  and i n s t r u c t e d  t h e  D i s t r i c t  

Cou r t  t o  a l l o w  t h e  wi thdrawal  of  t h e  g u i l t y  p l e a .  W e  s t a t e d  

as o u r  r a t i o n a l e :  

"The D i s t r i c t  Cou r t  made no i n q u i r y  a s  t o  whether  
de f endan t  unders tood  t h a t  by pu rpose ly  o r  know- 
i n g l y  caus ing  t h e  d e a t h  o f  Randy L e w i s  h e  may 
have committed e i t h e r  d e l i b e r a t e  homicide o r  m i t i -  
g a t e d  d e l i b e r a t e  homicide.  Nor was de f endan t  
informed t h a t  i f  he  went t o  t r i a l  on t h e  cha rge  
of  d e l i b e r a t e  homicide,  he  would have t h e  r i g h t  
t o  p r e s e n t  ev idence  of  m i t i g a t i o n ,  and i f  t h e  
j u r y  accep t ed  h i s  v e r s i o n  of  t h e  o f f e n s e  and 
c o n v i c t e d  him of  m i t i g a t e d  d e l i b e r a t e  homicide,  
t h e  maximum s e n t e n c e  he  cou ld  r e c e i v e  would be  
a 40 y e a r  p r i s o n  t e r m .  



"When a n  accused p l e a d s  g u i l t y  t o  t h e  c r ime  of  
d e l i b e r a t e  homicide charged under Montana 's  
s t a t u t o r y  scheme which sets o u t  d i s t i n c t  k i n d s  
o f  c r i m i n a l  homicide,  i t  i s  o f  v i t a l  impor tance  
t h a t  t h e  r e c o r d  d i s c l o s e s  t h e  de f endan t  had a  
f u l l  unde r s t and ing  o f  t h e  p r e c i s e  k ind  o f  homi- 
c i d e  t o  which h e  p l ead .  Absent  such  a showing, 
t h i s  Cou r t  w i l l  n o t  assume t h e  p l e a  w a s  made 
' w i t h  an  unde r s t and ing  o f  t h e  c h a r g e . '  

"Because t h e  D i s t r i c t  Cou r t  d i d  n o t  de t e rmine  
whether  de f endan t  unders tood  t h e  d i f f e r i n g  ele- 
ments and e f f e c t s  o f  d e l i b e r a t e  homicide and 
m i t i g a t e d  d e l i b e r a t e  homicide,  w e  ho ld  t h a t  ac-  
c ep t ance  of  h i s  p l e a  o f  g u i l t y  w a s  improper .  
The D i s t r i c t  Cou r t  shou ld  have g r a n t e d  defen-  
d a n t ' s  motion f o r  l e a v e  t o  withdraw t h e  g u i l t y  
p l e a . "  573 P.2d a t  183,  34 St.Rep. a t  1574, 
1575. 

W e  conc lude  t h a t  t h e  i n s t a n t  a p p e a l  i s  governed by 

Azure, a t  l e a s t  s o  f a r  a s  c o n s i d e r a t i o n  of  t h e  adequacy o f  

t h e  D i s t r i c t  C o u r t ' s  i n t e r r o g a t i o n .  I n  n e i t h e r  c a s e  was t h e  

de f endan t  informed of  t h e  d i f f e r i n g  e l emen t s  o f  homicide,  

a l t h o u g h  i n  bo th  cases t h e  D i s t r i c t  Cou r t  knew, o r  shou ld  

have known, o f  p o s s i b l e  ev idence  o f  m i t i g a t i n g  c i rcumstances--  

i n  b o t h  cases t h e  de f endan t  w a s  under  t h e  i n f l u e n c e  of  d r u g s  

and a l c o h o l  and p o s s i b l y  s u f f e r i n g  from men ta l  d i s t r e s s  o r  

i n s t a b i l i t y .  I n  b o t h  c a s e s ,  t h e  d e f e n d a n t  appeared i n  c o u r t  

w i t h  appo in t ed  counse l  and e n t e r e d  a  p l e a  of  g u i l t y  t o  t h e  

cha rge  of  d e l i b e r a t e  homicide.  When compared t o  t h e  D i s -  

t r i c t  C o u r t  i n t e r r o g a t i o n  found i nadequa t e  i n  Azure, t h e  

i n t e r r o g a t i o n  of  t h e  de f endan t  h e r e  i s  even less s u f f i c i e n t .  

The S t a t e ' s  argument t h a t  w e  shou ld  n o t  r e t r o a c t i v e l y  

a p p l y  Azure ( o r  presumably L e w i s )  i s  n o t  p e r s u a s i v e .  While 

i t  i s  t r u e  t h a t  Azure w a s  dec ided  a f t e r  t h e  o r i g i n a l  e n t r y  

o f  t h e  g u i l t y  p l e a ,  i t  was dec ided  b e f o r e  H u t t i n g e r ' s  motion 

t o  withdraw h i s  p l e a  and b e f o r e  h e  had been sen tenced .  

Even more impor t an t ,  however, i s  t h a t  t h e  e q u i t i e s  o f  

t h e  s i t u a t i o n  and t h e  ends  o f  j u s t i c e  f a v o r  a p p l i c a t i o n  of  



t h e s e  l a t e r  c a s e s  t o  t h e  i n s t a n t  appea l .  By app ly ing  them, 

w e  a r e  n o t  r e l e a s i n g  H u t t i n g e r  from h i s  p o s s i b l e  c r i m i n a l  

l i a b i l i t y .  Ra ther ,  t h e  c a s e  would merely  go t o  t r i a l .  A s  

w e  s t a t e d  i n  Doty, 566 P.2d a t  1391, 34 St .Rep.  a t  734-35: 

"Here,  any i r r e g u l a r i t y  and doubt  shou ld  have 
been r e s o l v e d  by t h e  t r i a l  c o u r t  i n  f a v o r  of 
de f endan t ,  i n  h i s  motion f o r  a  change of  p l e a ;  
t h e n  t h a t  doubt  cou ld  p r o p e r l y  be  r e s o l v e d  by 
a  j u ry .  Only through t r i a l  on t h e  m e r i t s  f o l -  
lowing a  change o f  p l e a  would t h e  ends  of jus-  
t i c e  b e s t  be  s e rved  i n  t h i s  c a se . "  

I n  any e v e n t ,  t h e  r u l e s  s t a t e d  i n  Azure and L e w i s  a r e  

n o t  new. The law i n  bo th  c a s e s  can b e  t r a c e d  back th rough  

many d e c i s i o n s  over  many y e a r s .  See ,  e . g . ,  S t a t e  v. Casaras  

(1937 ) ,  104 Mont. 404, 66 P.2d 774; S t a t e  v .  Nance (1947 ) ,  

120 Mont. 152, 184 P.2d 554; S t a t e  v .  5lcBane (1954) ,  128 

Mont. 369, 275 P .  2d 218. 

Having concluded t h a t  t h e  i n t e r r o g a t i o n  of H u t t i n g e r  by 

t h e  D i s t r i c t  Cour t  was i nadequa t e  f o r  de te rmin ing  whether 

h i s  g u i l t y  p l e a  was v o l u n t a r i l y  g iven ,  w e  proceed t o  con- 

s i d e r a t i o n  of  t h e  e f f e c t  of  t h e  two a d d i t i o n a l  f a c t o r s  

s p e c i f i e d  e a r l i e r .  

T imel iness  o f  -- t h e  Motion - t o  Withdraw. I n  S t a t e  v .  

L e w i s ,  582 P.2d a t  352, 35 St.Rep. a t  1096, and S t a t e  v.  

S a t t l e r  (1976) ,  170 Mont. 35, 549 P.2d 1080, 1081, t h i s  

Cour t  h e l d  t h a t  a  c l a im  o f  l a c h e s  may l i e  a g a i n s t  a  motion 

t o  withdraw a  g u i l t y  p l e a  i n  c a s e s  where t h e  r e c o r d s  upon 

which t h e  p l e a  of g u i l t y  was e n t e r e d  a r e  mi s s ing ,  t h e  w i t -  

n e s s e s  a r e  u n a v a i l a b l e ,  o r  evidence ha s  been d i sposed  o f .  

The S t a t e  a s s e r t s  t h a t  l a c h e s  should  s i m i l a r l y  b a r  Hut- 

t i n g e r ' s  motion he re .  

H u t t i n g e r  f i r s t  e n t e r e d  h i s  g u i l t y  p l e a  on February  1 4 ,  

1977. H e  t h e r e a f t e r  w a s  sen tenced  t o  100 y e a r s  i n  p r i s o n  

w i t h o u t  p a r o l e  on September 1, 1977. Th is  s en t ence  w a s  



vaca t ed  by t h i s  Cou r t  on appea l  by s t i p u l a t i o n  o f  c o u n s e l ,  

and t h e  cause  remanded f o r  r e s e n t e n c i n g  on A p r i l  10 ,  1978. 

S i x  weeks l a t e r ,  on  May 26, and b e f o r e  h e  had been r e sen -  

t enced ,  H u t t i n g e r  f i l e d  h i s  motion f o r  wi thdrawal  o f  p l e a .  

Th i s  sequence  i n d i c a t e s  d e f e n d a n t ' s  p o s i t i o n  h e r e  i s  

s t r o n g e r  t h a n  t h a t  found t o  j u s t i f y  a c l a i m  o f  l a c h e s  i n  

L e w i s .  Cf .  S t a t e  v .  Nance (1947) ,  120 Mont. 152,  184 P.2d 

554 (one month between e n t r y  of  g u i l t y  p l e a  and motion t o  

withdraw h e l d  n o t  r e a sonab ly  t i m e l y ) .  I n  L e w i s  o v e r  one  

y e a r  e l a p s e d  between t h e  d a t e  of s e n t e n c i n g  and t h e  d a t e  of  

t h e  motion t o  withdraw p l e a ,  w i t h  no r e c o r d  of  a n  i n t e r -  

ven ing  a p p e a l  t o  t h e  Supreme Cour t .  I n  t h e  i n s t a n t  c a s e ,  

w h i l e  e i g h t  and one-hal f  months e l a p s e d  between t h e  d a t e  of  

s e n t e n c i n g  and t h e  motion t o  withdraw, t h e r e  a l s o  was t h e  

i n t e r v e n i n g  a p p e a l  and r e v e r s a l  o f  t h e  s e n t e n c e .  ~ u t t i n g e r  

prompt ly  proceeded t o  make h i s  motion t o  withdraw a f t e r  t h e  

f i r s t  s e n t e n c e  was vaca t ed  and b e f o r e  t h e  new s e n t e n c e  was 

pronounced. Ne i t he r  h a s  t h e  S t a t e  p r e s e n t e d  any ev idence  

t h a t  r e c o r d s  a r e  l o s t ,  ev idence  m i s s i n g ,  o r  w i t n e s s e s  u n a v a i l -  

a b l e  a s  was done i n  S a t t l e r .  I n  f a c t ,  p a r t  of  t h e  r e c o r d  on 

a p p e a l  a r e  t h e  p o l i c e  r e p o r t s  made d u r i n g  t h e  i n v e s t i g a t i o n  

o f  t h e  homicide. 

"The g e n e r a l l y  a ccep t ed  r u l e  i s  t h a t  i n  o r d e r  t o  re- 

c e i v e  f a v o r a b l e  c o n s i d e r a t i o n  an a p p l i c a t i o n  t o  withdraw a 

p l e a  of g u i l t y  shou ld  b e  made w i t h i n  a r e a s o n a b l e  t ime ."  

S t a t e  v .  Nance, 120 Nont. a t  165, 184 P.2d a t  561. S e c t i o n  

95-1902, R.C.M. 1947,  now s e c t i o n  46-16-105(2) MCA, p r o v i d e s  

t h a t  wi thdrawal  may be  made " [ a l t  any t i m e  b e f o r e  o r  a f t e r  

judgment." I n  S t a t e  v .  McBane, 128 Mont. a t  3 7 7 ,  275 P.2d 

a t  222, J u s t i c e  Freebourn s p e c i a l l y  concur red  s t a t i n g :  



"Being guaran teed  t h e  r i g h t  t o  a  t r i a l  by j u r y ,  
t h e r e  i s  no sound r ea son ,  s i n c e  t h e  s t a t e  g i v e s  
up no th ing ,  why a  de f endan t  charged w i t h  a  
f e l o n y  shou ld  b e  den i ed  t h e  ' s a c r e d 1  r i g h t  t o  a  
t r i a l  by j u r y ,  where a f t e r  p l e a  o f  g u i l t y  b u t  be- 
f o r e  t h e  commencement of  h i s  s e n t e n c e  he  demands 
such  r i g h t . "  

H u t t i n g e r ' s  mot ion,  made b e f o r e  f i n a l  s e n t e n c i n g  and 

b e f o r e  h e  a c t u a l l y  s t a r t e d  s e r v i n g  h i s  s e n t e n c e ,  was t ime ly .  

P l e a  Barga in ing .  I n  exchange f o r  H u t t i n g e r ' s  p l e a  o f  

g u i l t y  t o  t h e  cha rge  o f  d e l i b e r a t e  homicide,  t h e  Cascade 

County A t to rney  ag reed  t o  a  d i s m i s s a l  of  a  cha rge  of  aggra-  

v a t e d  k idnapping a l t h o u g h  no w r i t t e n  r e c o r d  of t h i s  p l e a  

b a r g a i n  was made. Th i s  Cou r t  has  s t a t e d  many t i m e s  t h a t  

". . . i t  w i l l  n o t  l e n d  i t s  a s s i s t a n c e  t o  a n  accused c r i m i -  

n a l  i n  e s cap ing  t h e  o b l i g a t i o n s  of  h i s  agreement a f t e r  

a c c e p t i n g  t h e  b e n e f i t s  t h e r e o f .  " S t a t e  v .  S a t t l e r  (1976) , 

170 Mont. 35, 37, 549 P.2d 1080, 1081. Accord, S t a t e  v .  

Nance (1947 ) ,  120 Mont. a t  166,  184 P.2d a t  561. 

Th i s  i s  undoubtedly t h e  most t r o u b l i n g  a s p e c t  o f  t h i s  

a p p e a l  and i s  t h e  f a c t o r  weighing most  s t r o n g l y  a g a i n s t  

a l l o w i n g  H u t t i n g e r  t o  withdraw h i s  g u i l t y  p l e a .  W e  con- 

c l u d e ,  however, t h a t  it does  n o t  outweigh t h e  o t h e r  f a c t o r s  

which f a v o r  a l l owing  wi thdrawal .  

T h i s  conc lu s ion  i s  based on s e v e r a l  grounds .  F i r s t ,  a s  

no ted  e a r l i e r ,  immedia te ly  a f t e r  e n t r y  of  h i s  g u i l t y  p l e a ,  

H u t t i n g e r  was s e n t  t o  Warm S p r i n g s  S t a t e  H o s p i t a l  f o r  psy- 

c h i a t r i c  e v a l u a t i o n  and t r e a t m e n t .  H e  remained a t  Warm 

S p r i n g s  f o r  ove r  s i x  months b e f o r e  be ing  f i r s t  sen tenced .  

A f t e r  s e n t e n c i n g ,  H u t t i n g e r  was t r a n s f e r r e d  t o  Warm S p r i n g s  

f o r  f u r t h e r  t r e a t m e n t .  H e  i s  now i n  Warm S p r i n g s  pending 

t h i s  a p p e a l .  I n  a l l ,  s i n c e  J u l y  1976 when h e  was f i r s t  

charged ,  H u t t i n g e r  h a s  s p e n t  n i n e  months i n  t h e  S t a t e  Hos- 

p i t a l  and o n l y  s i x  months i n  t h e  S t a t e  P r i s o n .  The re fo r e ,  



t h e r e  i s  now, and t h e r e  w a s  a t  t h e  t i m e  of  h i s  g u i l t y  p l e a ,  

a  s e r i o u s  q u e s t i o n  a s  t o  H u t t i n g e r ' s  competency t o  e n t e r  

i n t o  any p l e a  b a r g a i n .  

Second, a t  t h e  h e a r i n g  on t h e  motion t o  withdraw h i s  

g u i l t y  p l e a ,  H u t t i n g e r  and h i s  ( a d o p t i v e )  p a r e n t s  bo th  

t e s t i f i e d  t h a t  t h e  p o s s i b i l i t y  o f  a  d e f e n s e  based on menta l  

d i s e a s e  o r  d e f e c t  was n o t  p r e s e n t e d  o r  d i s c u s s e d  by e i t h e r  

o f  h i s  appo in t ed  counse l .  While t h i s  t e s t imony  was c o n t r a -  

d i c t e d  by t es t imony  from t h e  a t t o r n e y s  i nvo lved ,  it does  

r a i s e  a  q u e s t i o n  a s  t o  whether  H u t t i n g e r  was s a t i s f i e d  w i t h  

t h e  competency o f  h i s  a t t o r n e y .  Th i s  goes  t o  t h e  i s s u e  of 

whether  H u t t i n g e r  w a s  aware o f  a l l  h i s  o p t i o n s  b e f o r e  

e n t e r i n g  i n t o  t h e  p l e a  b a r g a i n .  A s  no ted  e a r l i e r ,  whether  

t h e  de f endan t  was s a t i s f i e d  w i t h  h i s  a t t o r n e y ' s  competency 

i s  one  of  t h e  a r e a s  t h a t  should  b e  i n v e s t i g a t e d  by t h e  

D i s t r i c t  Cou r t  a t  t h e  t i m e  i t  a c c e p t s  a  g u i l t y  p l e a .  S t a t e  

v .  L e w i s ,  582 P.2d a t  352, 35 St.Rep. a t  1097. Th i s  i nves -  

t i g a t i o n  was n o t  under taken  by t h e  Di s t r i c t  Cour t  i n  t h i s  

c a s e .  

S i m i l a r l y ,  nowhere does  i t  appea r  t h a t  H u t t i n g e r  was 

adv i s ed  o f  t h e  f a c t  t h a t  he  cou ld  i n t r o d u c e  ev idence  i n  

m i t i g a t i o n  of  t h e  d e l i b e r a t e  homicide cha rge .  H e  was n o t  

informed,  i n  a  s e n s e ,  of  a l l  t h e  e l emen t s  o f  t h e  p l e a  ba r -  

g a i n i n g  ar rangement .  I t  i s  conce ivab l e  t h a t  had he  known 

t h a t  t h e  d e l i b e r a t e  homicide cha rge ,  c a r r y i n g  a  maximum t e r m  

o f  100 y e a r s  o r  pe rhaps  d e a t h ,  cou ld  have p o s s i b l y  been 

reduced by t h e  i n t r o d u c t i o n  o f  m i t i g a t i n g  c i r cums t ances  t o  

m i t i g a t e d  d e l i b e r a t e  homicide c a r r y i n g  a  maximum s e n t e n c e  of  

4 0  y e a r s ,  H u t t i n g e r  migh t  have dec ided  n o t  t o  e n t e r  i n t o  t h e  

p l e a  b a r g a i n .  See ,  S t a t e  v .  Azure, s u p r a .  



W e  emphasize a g a i n  t h a t  doub t s  i n  c a s e s  i n v o l v i n g  

mot ions  t o  withdraw a g u i l t y  p l e a  shou ld  b e  r e s o l v e d  i n  

f a v o r  of a l l owing  wi thdrawal  and a  t r i a l  on t h e  merits.  

Taking a l l  t h e  f a c t o r s  invo lved  i n  t h i s  c a s e  and r e s o l v i n g  

doub t s  i n  f a v o r  o f  t h e  de f endan t ,  w e  conc lude  t h a t  t h e  

D i s t r i c t  Cou r t  abused i t s  d i s c r e t i o n  i n  r e f u s i n g  t o  a l l o w  

H u t t i n g e r  t o  withdraw h i s  g u i l t y  p l e a .  

The judgment o f  t h e  Dis t r ic t  Cour t  i s  r e v e r s e d  and t h e  

c a s e  .is remanded f o r  f u r t h e r  p roceed ings  c o n s i s t e n t  w i t h  

t h i s  o p i n i o n .  

/ J u s t i c e  

W e  concur :  

&44&&&w4 
Chief ~ u g t i c e  



M r .  J u s t i c e  John Conway Ha r r i son  d i s s e n t i n g :  

I r e s p e c t f u l l y  d i s s e n t .  A s  I view i t ,  w e  have a  f a c -  

t u a l  s i t u a t i o n  t h a t  t a k e s  p l a c e  o v e r  a  two-year p e r i o d ,  

i n v o l v i n g  t h r e e  d e f e n s e  a t t o r n e y s  and a  t r i a l  judge making 

eve ry  e f f o r t  t o  e x p l a i n  t o  t h e  de f endan t  h i s  r i g h t s .  Pe rhaps  

t h e  go lden  words "Are you g u i l t y  o f  t h e  murder of  M r s .  I 1  

w e r e  n o t  s p e c i f i c a l l y  used ,  b u t  t h e  t r i a l  judge asked  i n  t h e  

co l l oquy  between t h e  c o u r t ,  t h e  de f endan t ,  and h i s  a t t o r n e y :  

"THE COURT: And i t  i s  of  c o u r s e  unders tood  a t  
t h i s  p o i n t  i n  t i m e  you wish t o  e n t e r  a  change 
of  p l e a  i n  t h i s  c a s e ;  i s  t h a t  c o r r e c t ?  

"MR. BARRON: Y e s ,  your  Honor. M r .  H u t t i n g e r  
would a s k  l e a v e  t o  withdraw h i s  p l e a  of  Not 
G u i l t y  t o  D e l i b e r a t e  Homicide. 

"THE COURT: You unders tand  what a p l e a  o f  g u i l t y  
e n t a i l s  i n  t h i s  m a t t e r ,  do you n o t ,  Fir. H u t t i n g e r ?  

"MR. HUTTINGER: Y e s ;  I do. 

"THE COURT: You unders tand  t h a t  change of  p l e a ,  
you waive your  r i g h t  t o  remain s i l e n t ?  You under-  
s t a n d  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You unders tand  t h a t  you waive your  
r i g h t  t o  counse l  t o  r e p r e s e n t  you i n  t h i s  m a t t e r ?  
You unders tand  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You waive your r i g h t  t o  a  j u ry  t r i a l ,  
you unders tand  t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You a l s o  unders tand  t h a t  you waive 
your  r i g h t  t o  compel a t t e n d a n c e  of  w i t n e s s e s  t o  
appea r  and t e s t i f y  on your  b e h a l f ;  you unders tand  
t h a t ?  

"MR. HUTTINGER: Y e s .  

"THE COURT: You unders tand  t h e  p e n a l t y  f o r  D e -  
l i b e r a t e  Homicide i n  t h e  S t a t e  o f  Yontana i s  
imprisonment i n  t h e  Montana S t a t e  P r i s o n ,  Deer 
Lodge, f o r  a  term n o t  t o  exceed one  hundred y e a r s ;  
you unders tand  t h a t ?  

"MR. HUTTINGER: Yes." 



I n  withdrawing h i s  p l e a  of n o t  g u i l t y ,  I b e l i e v e  t h e  

o n l y  p l e a  t h a t  c an  be  cons idered  under t h e s e  c i rcumstances  

i s  t h a t  he i s  e n t e r i n g  a  p l e a  of g u i l t y .  H e  s t a t e d  he 

unders tood waiving h i s  r i g h t s  and t h e  s e n t e n c e  t o  be  imposed 

and s o  t h e  r eco rd  i n d i c a t e s  he unders tood t h e  p l e a  barga in-  

i n g  i n  dropping t h e  aggrava ted  kidnapping cha rge ,  which 

cou ld  have r e s u l t e d  i n  a  d e a t h  p e n a l t y  i f  de f endan t  had 

been conv ic t ed  of  bo th  cha rges .  Under t h e s e  p a r t i c u l a r  

c i rcumstances ,  I would a f f i r m  t h e  judgment and s en t ence .  


