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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion 
o f  t h e  Cour t .  

T h i s  appea l  i s  from a summary judgment of t h e  D i s t r i c t  

Cou r t ,  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  County of Yel lowstone,  

t h e  Honorable N a t  A l l e n  p r e s i d i n g .  The summary judgment was 

d a t e d  September 19 ,  1978, and was g r a n t e d  on a motion on 

beha l f  of  E d i t h  E l l i s ,  t h e  p e r s o n a l  r e p r e s e n t a t i v e  h e r e i n ,  

i n  i t s  e n t i r e t y  and d i s m i s s i n g  t h e  p e t i t i o n s  of  E l s i e  

L e s t e r ,  Margare t  Joan Lester, and Rober ta  Louise  Lester w i t h  

p r e j u d i c e .  The c o u r t  a l s o  den ied  a motion f o r  summary 

judgment of  E l s i e  L e s t e r ,  Margare t  Joan L e s t e r ,  and Rober ta  

Lou i s e  L e s t e r .  

I n  t h i s  o p i n i o n ,  Ralph I. Schanbacher ,  t h e  deceased 

h e r e i n ,  w i l l  b e  r e f e r r e d  t o  a s  "Ralph" and E l s i e  J a n e  

L e s t e r ,  one o f  t h e  a p p e l l a n t s ,  w i l l  b e  r e f e r r e d  t o  a s  

" E l s i e " .  Ralph I. Schanbacher ,  a l s o  known a s  Ralph I .  

L e s t e r ,  ma r r i ed  Norva l l  Fe rn  Johnson on November 8, 1916,  i n  

Newton, Kansas. There were f o u r  c h i l d r e n  born  o f  t h i s  

ma r r i age  i n c l u d i n g  E d i t h  E l l i s ,  t h e  p e r s o n a l  r e p r e s e n t a t i v e  

h e r e i n .  Th i s  ma r r i age  con t i nued  u n t i l  F e r n ' s  d e a t h  i n  

B i l l i n g s ,  Montana, i n  September 1973. 

Throughout h i s  l i f e  Ralph was a c a t t l e  buyer .  H e  a l s o  

owned and o p e r a t e d  s e v e r a l  r anch  p r o p e r t i e s  and a f e e d l o t  a t  

Lewistown, Montana. I n  t h i s  b u s i n e s s  he  was r e q u i r e d  t o  

spend c o n s i d e r a b l e  t i m e  on t h e  road  and away from h i s  f ami ly .  

T h i s  was s o  n o t  o n l y  d u r i n g  h i s  ma r r i age  t o  Fe rn ,  b u t  l a t e r ,  

i n  h i s  l i v i n g  ar rangement  w i t h  E l s i e .  E l s i e  was t h e  widow 

of Norman Lester, and was i n t roduced  t o  Ralph by Norman 

L e s t e r ,  who i n t r o d u c e d  Ralph a s  h i s  c o u s i n  Ralph L e s t e r .  

E l s i e  m e t  Ralph i n  1947 when s h e  was working i n  a c o f f e e  

shop i n  Amar i l lo ,  Texas, b u t  i t  w a s  n o t  u n t i l  a f t e r  t h e  



d e a t h  of her  husband Norman t h a t  they  began t o  d a t e ,  some- 

t i m e  i n  t h e  yea r  1952. 

Ralph t o l d  E l s i e  t h a t  he had been marr ied b u t  t h a t  h i s  

w i f e  w a s  deceased.  A f t e r  going t o g e t h e r  f o r  a pe r iod  of  

t i m e ,  t hey  d i scussed  marr iage and,  according t o  E l s i e ,  they 

went t o  C lov i s ,  N e w  Mexico, where on November 1 4 ,  1952, a  

wedding ceremony w a s  performed i n  t h e  home of a  congrega- 

t i o n a l  m i n i s t e r .  A yea r  o r  s o  l a t e r ,  E l s i e  found o u t  t h a t  

Ralph d i d  have ano the r  wi fe  and t h a t  h i s  name was Schan- 

bacher .  When conf ron ted  wi th  t h i s  in format ion ,  Ralph t o l d  

E l s i e  t h a t  he d i d  n o t  l i v e  wi th  Fern,  d i d  n o t  c a r e  f o r  h e r ,  

and t h a t  he merely used t h e  name of Schanbacher as a bus i -  

nes s  name. I n  h e r  d e p o s i t i o n ,  E l s i e  s t a t e d  t h a t  when she  

g o t  t h i s  in format ion ,  she  was worr ied about  a  p o s s i b l e  

bigamy charge a g a i n s t  Ralph, t h a t  they  loved each o t h e r ,  and 

t h a t  because he a s su red  h e r  t h a t  he d i d  n o t  c a r e  f o r  h i s  

f i r s t  w i f e  and was n o t  l i v i n g  w i t h  h e r ,  she  d i d  n o t  t a k e  any 

l e g a l  a c t i o n .  

A t  t h e  beginning of  he r  r e l a t i o n s h i p  w i t h  Ralph, E l s i e  

had t h r e e  c h i l d r e n ,  two boys by he r  f i r s t  mar r iage  which had 

ended i n  a  d ivo rce ,  and a  g i r l  by he r  marr iage t o  Norman 

L e s t e r ,  who was k i l l e d  i n  an automobile a c c i d e n t .  Through- 

o u t  t h e  pe r iod  t h a t  she  l i v e d  w i t h  Ralph, he supported t h e s e  

c h i l d r e n  and claimed them a s  h i s  own. Ralph and E l s i e  a l s o  

had two c h i l d r e n ,  Margaret  Joan Lester born June 7 ,  1956, i n  

Amari l lo ,  Texas, and Xoberta Louise L e s t e r  born September 

1 4 ,  1960, i n  Amari l lo .  On both b i r t h  c e r t i f i c a t e s  t h e  name 

Ralph I .  Lester i s  g iven  as t h e  f a t h e r .  

Ralph and E l s i e  l i v e d  t o g e t h e r  i n  Amari l lo ,  Texas, 

where they  purchased a  home and l i v e d  u n t i l  1957; they l i v e d  

i n  Aus t in ,  Texas, b r i e f l y ;  and they  l i v e d  i n  ~ i l l i n g s  i n  a 



mote l  f o r  a s h o r t  p e r i o d  o f  t i m e  and l a t e r  r e n t e d  a home, 

a l t h o u g h  Ralph con t i nued  t o  t r a v e l  e x t e n s i v e l y  i n  h i s  c a t t l e  

buying v e n t u r e s .  

A f t e r  1957 t h e  coup l e  l i v e d  i n  Amar i l lo ,  Texas; Denver, 

Colorado;  ~ i l e s  C i t y ,  idontana; G r e a t  F a l l s ,  Montana; ~ ~ I i s s o u l a ,  

Montana; Casper ,  Wyoming; and a t  one  t i m e ,  t h ey  l i v e d  for a 

p e r i o d  of  two y e a r s  i n  Lewistown, Montana, where t hey  pur-  

chased  a  home. I n  a d d i t i o n ,  t hey  owned a  home i n  F lo r ence ,  

Montana, and r e n t e d  p r o p e r t y  i n  B u t t e ,  Bozeman, and Cheyenne, 

Wyoming. A l l  o f  t h i s  p r o p e r t y  was purchased o r  r e n t e d  under  

t h e  name of  Ralph I. Lester.  I n  1972 Ralph s u f f e r e d  a  

s t r o k e  i n  B i l l i n g s ,  and E l s i e  came t o  B i l l i n g s  and s t a y e d  

w i t h  him a t  t h e  Ponderosa Inn .  She r e t u r n e d  f o r  a s h o r t  

p e r i o d  of  t i m e  t o  Cheyenne, where t h e y  had been l i v i n g ,  and 

t h e n  r e t u r n e d  t o  B i l l i n g s  a t  which t i m e  t h e y  r e n t e d  a  mobi le  

home. During t h i s  t i m e  R a l p h ' s  f i r s t  w i f e  d i e d ,  which was 

i n  September 1973. 

I n  March 1974 Ralph and E l s i e  moved t o  3304 Winchel l  

Lane i n  B i l l i n g s ,  where t hey  r e n t e d  a n  apar tment  and l i v e d  

t o g e t h e r  a s  husband and w i f e  u n t i l  h i s  d e a t h .  While l i v i n g  

i n  t h i s  apar tment  under t h e  name of  L e s t e r ,  Ralph had a n  

u n l i s t e d  t e l ephone  number i n s t a l l e d  under  t h e  name Schan- 

bacher  f o r  b u s i n e s s  purposes .  A f f i d a v i t s  w e r e  s ubmi t t ed  by 

ne ighbo r s  and f r i e n d s  of  Ralph and E l s i e  t o  t h e  e f f e c t  t h a t  

t h e y  s o c i a l i z e d  w i t h  Ralph and E l s i e ,  had d i n n e r s  t o g e t h e r ,  

v i s i t e d  each o t h e r ' s  f a m i l i e s ,  and t h a t  t h e s e  f r i e n d s  and 

ne ighbo r s  recogn ized  E l s i e  and Ralph a s  husband and w i f e  and 

t h a t  t h e y  h e l d  themse lves  o u t  t o  be  t h e  same. 

During t h e  24 y e a r s  t h a t  Ralph and E l s i e  l i v e d  t o -  

g e t h e r ,  a cco rd ing  t o  E l s i e ,  he  p rov ided  f o r  h e r  ve ry  w e l l  

and a l s o  f o r  h e r  c h i l d r e n .  While t h e y  d i d  have f i n a n c i a l  



h a r d s h i p s ,  he had never  wanted h e r  t o  work. While l i v i n g  i n  

~ i l l i n g s ,  Ralph r e f e r r e d  t o  h i s  f i r s t  w i f e ,  Fern ,  a s  "Aunt 

Fern" ,  and h i s  daughte r  Joan knew h e r  a s  Aunt Fern .  A f t e r  

F e r n ' s  d e a t h ,  Ralph wanted t h e  f ami ly  t o  move i n t o  h i s  home 

on Delphinium Avenue, b u t  E l s i e  s a i d  s h e  w a s  r e l u c t a n t  t o  

move t h e r e  because  t h e  home con t a ined  F e r n ' s  f u r n i t u r e  and 

p o s s e s s i o n s .  Also ,  t h e  house was used by t h e  c h i l d r e n  of 

h i s  o t h e r  mar r i age  a s  a s t opove r  p l a c e  w h i l e  v i s i t i n g  i n  

B i l l i n g s .  However, Ralph, E l s i e  and Joan  d i d  c a r e  f o r  t h i s  

second home and went t h e r e  a t  l e a s t  once a week t o  c l e a n  it 

and c a r e  f o r  t h e  yard .  

From 1952 u n t i l  h i s  d e a t h ,  Ralph and E l s i e  Lester h e l d  

themselves  o u t  a s  husband and w i f e .  Var ious  expenses  which 

w e r e  i n c u r r e d  d u r i n g  t h e  c o u r s e  of t h i s  r e l a t i o n s h i p  w e r e  

p a i d  f o r  and r e c e i p t e d  i n  t h e  name of  Ralph Lester. During 

R a l p h ' s  f r e q u e n t  buying t r i p s  he  s e n t  money t o  E l s i e  and t h e  

c h i l d r e n  by Western Union a s  Ralph Lester. F r i e n d s  and 

ne ighbors  knew Ralph and E l s i e  as husband and w i f e .  They 

r e c e i v e d  Chr is tmas  c a r d s ,  wedding i n v i t a t i o n s ,  and o t h e r  

m a i l  addressed  t o  M r .  and M r s .  Ralph Lester.  The p u b l i c  

s choo l  system recognized  t h e  mar r i age  of  Ralph and E l s i e  i n  

connec t ion  w i t h  t h e  educa t i on  of  t h e i r  c h i l d r e n ,  and t h e  

f a m i l y  medical  r e c o r d s  i n d i c a t e  t h e  mar r i age  s t a t u s  of Ralph 

and E l s i e  as do t h e  b i r t h  c e r t i f i c a t e s  of t h e  two c h i l d r e n .  

Ralph and E l s i e  L e s t e r  were l i s t e d  i n  t h e  1975 and 1976 

B i l l i n g s  C i t y  D i r e c t o r y  a s  husband and w i f e .  

I t  w a s  n o t  u n t i l  Xa lph ' s  l a s t  i l l n e s s  t h a t  E l s i e  m e t  

any of  h i s  c h i l d r e n  of  h i s  mar r iage  t o  Fern .  An a f f i d a v i t  

submi t t ed  f o r  t h e  c o u r t ' s  c o n s i d e r a t i o n  by a n u r s e ' s  a i d  

s t a t e d  t h a t  because  E l s i e  had been i n  such c o n s t a n t  a t t e n -  

dance of Ralph du r ing  h i s  l a s t  i l l n e s s ,  s h e  asked ~ l s i e ,  i n  



t h e  p r e sence  of  R a l p h ' s  c h i l d r e n  by Fe rn ,  what r e l a t i o n s h i p  

s h e  was. E l s i e  i d e n t i f i e d  h e r s e l f  a s  a  " f r i e n d "  and n o t  a s  

t h e  w i f e  of  Ralph. E l s i e  answers t h a t  s h e  d i d  n o t  want t o  

embar rass  t h e  c h i l d r e n  o f  t h e  f i r s t  ma r r i age  by r e v e a l i n g  

t h e  r e l a t i o n s h i p  s h e  had had w i t h  t h e i r  f a t h e r .  A t  t h e  t i m e  

o f  R a l p h ' s  d e a t h ,  h i s  o l d e s t  daugh t e r  E d i t h  took cha rge  o f  

t h e  f u n e r a l ,  and he  was b u r i e d  b e s i d e  h i s  f i r s t  w i f e  Fern .  

Ralph f i l e d  a  j o i n t  income t a x  under  t h e  name of  Schan- 

bacher  and g i v i n g  h i s  w i f e ' s  name a s  Fe rn  u n t i l  1972. 

T h e r e a f t e r ,  h e  f i l e d  a s  a  " s i n g l e  man." I n  1975 Ralph made 

a  W i l l  i n  which he  f a i l e d  t o  mention t h a t  he  had a w i f e ,  t h e  

a p p e l l a n t  E l s i e ,  and t h a t  he  had two c h i l d r e n  by h e r .  

Fol lowing R a l p h ' s  d e a t h  on November 11, 1976, t h i s  W i l l  was 

submi t t ed  t o  p r o b a t e .  The W i l l  was submi t t ed  by E d i t h  

E l l i s ,  one of  h i s  d a u g h t e r s ,  who f i l e d  a n  a p p l i c a t i o n  f o r  

a n  i n f o r m a l  p r o b a t e  o f  t h e  W i l l  and t o  b e  appo in t ed  p e r s o n a l  

r e p r e s e n t a t i v e  t h e r e i n .  On November 15 ,  a n  o r d e r  of i n -  

fo rmal  p r o b a t e  of t h e  W i l l  and t h e  appointment  of  t h e  

p e r s o n a l  r e p r e s e n t a t i v e  w a s  s i gned  by t h e  c l e r k  o f  t h e  

D i s t r i c t  Cou r t  and le t te rs  w e r e  i s s u e d  t o  E d i t h  E l l i s  a s  

p e r s o n a l  r e p r e s e n t a t i v e .  

On February  2 ,  1977, t h e  demand f o r  bond and t h e  demand 

f o r  n o t i c e  w e r e  f i l e d  by E l s i e  as a s u r v i v i n g  w i f e  o f  Ralph 

and t h e  mother o f  t h e  two s u r v i v i n g  c h i l d r e n ,  Margare t  Joan  

L e s t e r  and Rober ta  Louise  Lester. On t h e  fo l l owing  day,  a  

p e t i t i o n  f o r  s u p e r v i s e d  a d m i n i s t r a t i o n  and a  n o t i c e  of c l a i m  

and p e t i t i o n  by p r e t e r m i t t e d  c h i l d r e n  w e r e  f i l e d .  An amended 

v e r i f i e d  p e t i t i o n  f o r  supe rv i s ed  a d m i n i s t r a t i o n ,  and t h e  

amended n o t i c e  of  c l a i m  and p e t i t i o n  by p r e t e r m i t t e d  c h i l d r e n  

w e r e  s e rved  i n  t h i s  m a t t e r  on February  10 ,  1977. 



 hereafter, E l s i e  f i l e d  on May 4 ,  1977, a  p e t i t i o n  f o r  

f ami ly  a l lowance,  p e t i t i o n  f o r  exempt p r o p e r t y ,  p e t i t i o n  f o r  

a homestead a l lowance,  and a  widow's e l e c t i v e  s h a r e  t h e r e i n .  

On August 18,  1977, t h e  d e p o s i t i o n  of E l s i e  was t aken  i n  

t h i s  m a t t e r .  On November 3 ,  1977, t h e  p e r s o n a l  r e p r e s e n t a -  

t i v e  f i l e d  a  memorandum and motion f o r  summary judgment. 

Hearing on t h e  motion was s e t  f o r  November 2 8 ,  1977, b u t  t h e  

h e a r i n g  was n o t  he ld .  The m a t t e r  was f i n a l l y  heard  i n  

Se2tember 1978, a t  which t i m e  f i n d i n g s  of  f a c t  and conclu-  

s i o n s  of  law w e r e  made by t h e  D i s t r i c t  Cour t .  On October 

1 3 ,  1978, a  b r i e f  hea r ing  was h e l d  i n  t h e  chambers on p e t i -  

t i o n e r ' s  motion t o  amend t h e  f i n d i n g s  of  f a c t  and conclu-  

s i o n s  of  law, which was den ied  by t h e  D i s t r i c t  Cour t  on 

October 13,  1978. 

W e  need n o t  set f o r t h  t h e  i s s u e s  a s  s t a t e d  by counse l  

on appea l ,  b u t  se t  them f o r t h  below a s  w e  see c o n t r o l l i n g  i n  

t h i s  c a se .  Here t h e r e  a r e  genuine  i s s u e s  of  m a t e r i a l  f a c t  

p r e c l u d i n g  summary judgment on t h e  two fo l l owing  i s s u e s :  

1. Whether t h e r e  was a  common law mar r iage  between 

Ralph and E l s i e  a f t e r  t h e  d e a t h  of Fern? 

2 .  Are t h e  two c h i l d r e n  o f  t h e  r e l a t i o n s h i p  of  Ralph 

and E l s i e  t o  be  cons ide red  i s s u e  of t h e  mar r i age  of t h e  

deceden t?  

While t h e  1952 mar r iage  between t h e s e  p a r t i e s  was 

p r o h i b i t e d  by v i r t u e  of Ra lph ' s  p r e e x i s t i n g  mar r iage  t o  

Fe rn ,  upon h e r  d e a t h  i n  September 1973, a f a c t  q u e s t i o n  of  

whether t h i s  impediment t o  t h e  mar r i age  was removed i s  

r a i s e d  by ou r  s t a t u t e .  See S tevens  v .  Woodmen o f  t h e  world 

(1937 ) ,  105 Mont. 121,  71 P.2d 898, 905. From documents 

submi t t ed  by E l s i e ,  t h e r e  was ev idence  t h a t ,  a f t e r  t h e  d e a t h  

of Fe rn ,  Ralph and E l s i e  l i v e d  t o g e t h e r  a s  man and w i f e ,  



f i r s t  i n  a  mobi le  home i n  t h e  Lockwood a d d i t i o n ,  and t h e n  i n  

a n  apar tment  a t  3304 Winchel l  Lane. They l i v e d  a t  t h i s  

r e s i d e n c e  u n t i l  R a l p h ' s  d e a t h  on November 11, 1976. Fol-  

lowing F e r n ' s  d e a t h ,  t h e  c h i l d r e n  o f  t h e  second union and 

E l s i e  and Ralph c a r e d  f o r  t h e  r e s i d e n c e  t h a t  had been pur-  

chased  by Ralph f o r  h i s  w i f e  Fe rn ,  l ook ing  a f t e r  t h e  lawn, 

e t c . ,  and ma in t a in ing  t h e  p r o p e r t y  u n t i l  Ra lph ' s  d e a t h .  

From t h e  r e c o r d  b e f o r e  t h e  c o u r t ,  t h e s e  f a c t s  w e r e  n o t  

c o n t e s t e d  by t h e  p e r s o n a l  r e p r e s e n t a t i v e .  The re fo r e ,  a  

q u e s t i o n  a r i s e s  under s e c t i o n  48-310(2),R.C.N. 1947,  now 

s e c t i o n  40-1-401(2) MCA, a s  t o  whether  o r  n o t  E l s i e  and 

Ralph w e r e  l a w f u l l y  ma r r i ed .  

I n  1975, t h e  Montana L e g i s l a t u r e  enac t ed  t h e  n a t i o n a l  

d r a f t  of  t h e  Uniform Marr iage  and Divorce  A c t ,  which became 

s e c t i o n s  48-301 th rough  48-341, R.C.M. 1947, now s e c t i o n s  

40-1-101 th rough  40-4-220 MCA. S e c t i o n  48-302, R.C.M. 1947,  

now s e c t i o n s  40-1-101 and 40-4-101 MCA, se t  f o r t h  t h e  pur-  

pose  of  t h e  A c t  a s  f o l l ows :  

"Th i s  a c t  s h a l l  b e  l i b e r a l l y  c o n s t r u e d  and ap- 
p l i e d  t o  promote i t s  unde r ly ing  purposes ,  which 
a r e  t o :  

" ( 1 )  p r o v i d e  adeq ua t e  p rocedures  f o r  t h e  solemni-  
z a t i o n  and r e g i s t r a t i o n  o f  ma r r i age ;  

" ( 2 )  s t r e n g t h e n  and p r e s e r v e  t h e  i n t e g r i t y  of  
ma r r i age  and s a f egua rd  f ami ly  r e l a t i o n s h i p s ;  

" ( 3 )  promote t h e  amicab le  s e t t l e m e n t  o f  d i s p u t e s  
t h a t  have a r i s e n  between p a r t i e s  t o  a  mar r iage ;  

" ( 4 )  m i t i g a t e  t h e  p o t e n t i a l  harm t o  t h e  spouses  
and t h e i r  c h i l d r e n  caused by t h e  p r o c e s s  o f  l e g a l  
d i s s o l u t i o n  o f  mar r iage ;  

" ( 5 )  make r e a s o n a b l e  p r o v i s i o n  f o r  spouse  and 
minor c h i l d r e n  d u r i n g  and a f t e r  l i t i g a t i o n ;  and 

" ( 6 )  make t h e  law of l e g a l  d i s s o l u t i o n  of  ma r r i age  
e f f e c t i v e  f o r  d e a l i n g  w i t h  t h e  r e a l i t i t e s  o f  m a -  
t r i m o n i a l  e x p e r i e n c e  by making i r r e t r i e v a b l e  break-  
down of t h e  mar r i age  r e l a t i o n s h i p  t h e  s o l e  b a s i s  
f o r  i t s  d i s s o l u t i o n . "  



S e c t i o n  48-310 ( 2 ) ,  R.C.M. 1947, now s e c t i o n  40-1-401 (2 )  MCA, 

p rov ides  : 

" ( 2 )  P a r t i e s  t o  a marr iage p r o h i b i t e d  under t h i s  
s e c t i o n  who c o h a b i t  a f t e r  removal of  t h e  impediment 
a r e  l awfu l ly  marr ied  a s  of  t h e  d a t e  of t h e  removal 
of  t h e  impediment." 

The above s t a t u t e s  embody a p rog res s ive  p o l i c y  long 

followed by such c o u r t s  a s  t h e  C i r c u i t  Court  of Appeals of 

t h e  D i s t r i c t  Columbia which he ld  i n  Matthews v.  B r i t t o n  

(D.C.  C i r .  1962) ,  303 F.2d 408, 409: 

"Never the less ,  a s  long a s  t h e  impediment of 
E a r n e s t i n e ' s  l awfu l  marr iage t o  Johnson e x i s t e d ,  
she  and Harry Matthews could n o t  l awfu l ly  be  o r  
become husband and wife .  However, it i s  s e t t l e d  
t h a t  i f  p a r t i e s  ag ree  t o  be  husband and wi fe  i n  
ignorance  of an  impediment t o  l awful  matrimony, 
t hen  t h e  removal of  t h a t  impediment r e s u l t s  i n  a 
common-law marr iage  between t h e  p a r t i e s  i f  they  
have cont inued t o  c o h a b i t  and l i v e  t o g e t h e r  a s  
husband and w i f e  . . . t h e  same r e s u l t  o b t a i n s  
even i f  p a r t i e s  have knowledge of t h e  impediment 
a t  t h e  t i m e  t hey  agreed t o  be marr ied.  I t  i s  n o t  
t o  be  expected t h a t  p a r t i e s  once having agreed t o  
be  marr ied w i l l  deem i t  necessary  t o  ag ree  t o  do 
s o  aga in  when an  earlier marr iage  i s  te rmina ted  
o r  some o t h e r  ban t o  union i s  e l imina ted ."  

See,  t h e  Commission Comment t o  Sec t ion  2 0 7 ( b ) ,  Uniform 

Marriage and Divorce Act ,  9 U.L.A. 470. 

I n  a d d i t i o n ,  had n o t  s e c t i o n  48-310(2) been enac ted ,  

t h e  f a c t  remains t h a t  E l s i e  could,  under t h e  f a c t  s i t u a t i o n  

p re sen ted  t o  t h e  Court  h e r e ,  s t i l l  have been a su rv iv ing  

widow of Ralph by v i r t u e  of a v a l i d  common law marr iage 

a f t e r  t h e  d e a t h  of  Fern i n  1973. Montana has  long recog- 

n i zed  t h e  v a l i d i t y  of  common law marr iages  and t h i s  i s  

c a r r i e d  forward i n  t h e  Uniform Marriage and Divorce Act i n  

s e c t i o n  48-314, R.C.M. 1947, now s e c t i o n  40-1-403 NCA. 

The second i s s u e  of whether t h e  c h i l d r e n  of t h e  union 

of t h e s e  two people  a r e  i s s u e  of t h e  decedent  i s  a f a c t  

i s s u e  which cannot  be  decided by summary judgment. When t h e  

Uniform Marriage and Divorce Act was adopted by our  l e g i s l a -  



t u r e ,  s e v e r a l  s e c t i o n s  w e r e  devoted t o  t h e  p r o t e c t i o n  of  t h e  

c h i l d r e n  o f  a  mar r iage .  These re la te  t o  s t r e n g t h e n i n g  and 

p r e s e r v i n g  t h e  i n t e g r i t y  of  ma r r i age  and s a f egua rd ing  f ami ly  

r e l a t i o n s h i p s ;  t o  t h e  promotion of  s e t t l e m e n t  o f  d i s p u t e s ;  

t o  m i t i g a t i o n  o f  harm t o  spouses  and t h e i r  c h i l d r e n  caused  

by p r o c e s s  of  l e g a l  d i s s o l u t i o n  of  ma r r i age ;  and t o  reason-  

a b l e  p r o v i s i o n s  f o r  a  spouse  and minor c h i l d r e n  a f t e r  liti- 

g a t i o n .  These i t e m s  shou ld  be  cons ide r ed  i n  t h e  f a c t  s i t u a -  

t i o n  w e  have h e r e .  

The q u e s t i o n  t o  b e  dec ided  on a motion f o r  summary 

judgment i s  whether  t h e r e  i s  a genu ine  i s s u e  of  m a t e r i a l  

f a c t  and n o t  how t h a t  i s s u e  shou ld  be  de te rmined .  Baylor  v .  

Jacobson (1976 ) ,  170 Mont. 234, 552 P.2d 55; F u l t o n  v.  C l a rk  

(1975 ) ,  167 Mont. 399, 538 P.2d 1371. W e  have f u r t h e r  no ted  

t h a t  summary judgment i s  n o t  a  p rope r  t o o l  f o r  r e s o l v i n g  

d i s p u t e d  i s s u e s  o f  f a c t  and i s  a c c o r d i n g l y  improper whenever 

a  m a t e r i a l  f a c t u a l  m a t t e r  i s  i n  d i s p u t e .  Engebre tson v.  

Putnam (1977 ) ,  Mont. , 571 P.2d 368, 34 St .Rep.  

1241; Duncan v .  Rockwell I'lfg. Co. ( 1977 ) ,  Mont. I 

567 P .  2d 936, 34 St .Rep.  821; Bahm v .  Dormanen (1975 ) ,  168 

Mont. 408, 543 P.2d 379. I n  Engebre tson,  t h i s  Cou r t  no ted :  

"The purpose  of  t h e  summary judgment p rocedure  
i s  t o  encourage  j u d i c i a l  economy th rough  t h e  
e i l i m i n a t i o n  o f  unnecessa ry  t r i a l ,  d e l a y  and 
expense.  [ C i t a t i o n s  omi t t ed . ]  Summary judgment 
i s  n o t  a  s u b s t i t u t e  f o r  t r i a l ,  however, and i s  
i n a p p r o p r i a t e  when genu ine  i s s u e s  o f  m a t e r i a l  
f a c t  remain t o  be  l i t i g a t e d  . . ." 571 P.2d a t  
370. 

For  t h e  r e a s o n s  above set f o r t h ,  t h e  summary judgment 

o f  t h e  D i s t r i c t  Cou r t  i s  r e v e r s e d .  The m a t t e r  i s  remanded 

f o r  t r i a l  on t h e  m e r i t s .  



We concur: 

Ch' f Justlce 
tg 


