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M r .  Chief J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Defendant A l f r ed  Owens w a s  convic ted  of t h e  crimesf of 

m i t i g a t e d  d e l i b e r a t e  homicide and robbery i n  t h e  ~ i s t r i c t  

Court  of Yellowstone County fo l lowing  a ju ry  t r i a l .  Defen- 

d a n t  appea ls .  

The in format ion  charged defendant  A l f r ed  Owens and h i s  

b r o t h e r ,  L. D. Owens, w i t h  f o u r  counts :  Count I charged t h e  

codefendants  w i t h  d e l i b e r a t e  homicide committed purposely  o r  

knowingly. A l t e r n a t i v e l y ,  Count I1 charged t h e  codefendants  

w i t h  d e l i b e r a t e  homicide whi le  engaged i n  t h e  commission of 

a fe lony .  Count I11 charged t h e  codefendants  w i th  robbery.  

Count I V  charged t h e  codefendants  w i t h  aggravated kidnap- 

p ing .  

L. D.  Owens pleaded g u i l t y  t o  Counts I1 and 111. 

Counts I and I V  w e r e  d i smissed  as t o  him. 

Commencing May 8,  1978, defendant  A l f r ed  Owens w a s  

t r i e d .  The ju ry  found him g u i l t y  of m i t i g a t e d  d e l i b e r a t e  

homicide, a lesser inc luded  o f f e n s e  of  Counts I and 11, and 

of  robbery.  I t  found him n o t  g u i l t y  of  aggravated kidnap- 

p ing .  

On June  1 4 ,  1978, defendant  w a s  sentenced.  Some con- 

f u s i o n  r e s u l t e d ,  as t h e  c o u r t  minutes s t a t e  defendant  was 

sentenced t o  40  y e a r s  on each count  t o  run  consecu t ive ly ,  

wh i l e  t h e  judgment states t h e  s en t ences  a r e  t o  run  concur- 

r e n t l y .  

Defendant A l f r e d  Owens appea l s .  

The f a c t s  l ead ing  t o  t h i s  appea l  are a s  fo l lows .  

I n  l a te  1977 defendant  Al f red  Owens, h i s  o l d e r  b r o t h e r ,  

L. D. Owens, and h i s  b r o t h e r ' s  g i r l f r i e n d ,  Be t ty  Sh ipes ,  

l e f t  C a l i f o r n i a  heading f o r  Texas. By a c i r c u i t o u s  r o u t e ,  



t h e  t r i o  a r r i v e d  i n  Laure l ,  Montana, i n  t h e  a f t e rnoon  o f  

November 27, 1977, and r e n t e d  a motel  room. 

Sometime du r ing  t h e  a f t e rnoon  of t h e i r  a r r i v a l ,  defen- 

d a n t ,  accompanied by h i s  b r o t h e r ,  purchased and s igned  f o r  a 

box of .410 shotgun s h e l l s ,  o s t e n s i b l y  t o  do some b i r d  

hunt ing  and t a r g e t  shoot ing .  Nei ther  defendant  nor  h i s  

b r o t h e r  purchased a hunt ing l i c e n s e .  A f t e r  dropping Shipes  

o f f  a t  a laundromat near  t h e  mote l ,  defendant  and L. D. went 

t o  town where t hey  s t a r t e d  d r ink ing  i n  v a r i o u s  b a r s .  About 

midnight ,  defendant ,  who e s t ima ted  he had drunk a c a s e  of 

b e e r  dur ing  t h e  day,  r e t u r n e d  t o  t h e  motel  room t o  go t o  

bed. L. D . ,  a f t e r  accompanying defendant  back t o  t h e  room, 

l e f t  a g a i n  t o  go ea t  b r e a k f a s t .  

While o u t  t h i s  second t i m e ,  L. D.  m e t  Kenneth Olson and 

subsequent ly  i n v i t e d  him back t o  t h e  motel .  Once t h e r e ,  

a f t e r  a s h o r t  conve r sa t ion ,  L. D.  dec ided  t o  rob  Olson, and 

drew t h e  shotgun on him. Apparent ly ,  i t  w a s  t h e  sound of 

L .  D. load ing  t h e  gun t h a t  woke defendant .  

During t h e  robbery Shipes ,  who was f e i g n i n g  s l e e p ,  

heard defendant  t e l l  Olson t h a t  he  had b e t t e r  do what L. D.  

s a i d .  A f t e r  emptying Olson ' s  pocke ts ,  L. D . ,  de fendant ,  and 

Olson l e f t  t h e  motel  room. There i s  some d i s p u t e  over  

whether L. D. o rdered  defendant  t o  accompany him o r  

t h rea t ened  him i n  any manner. According t o  Shipes ,  however, 

L. D. d i d  n o t  t h r e a t e n  defendant  i n  any manner and merely 

s a i d  " l e t ' s  go" b e f o r e  a l l  t h r e e  l e f t .  

The t h r e e  l e f t  t h e  motel  room and g o t  i n t o  Sh ipes '  c a r .  

Defendant was d r i v i n g  w i t h  Olson on t h e  f r o n t  s e a t  n e x t  t o  

him and L. D.  i n  t h e  back holding t h e  shotgun.  ~ l t h o u g h  

L. D.  i n i t i a l l y  i n d i c a t e d  t h a t  he  in tended  on ly  t o  t a k e  

Olson o u t  somewhere and t i e  him up, defendant  conceded t h a t  
\ 

it soon became c l e a r  t h a t  L. D. in tended  t o  k i l l  Olson. 



~ f t e r  a running argument between defendant  and L. D.  

wh i l e  d r i v i n g  i n t o  t h e  count ry ,  defendant  stopped t h e  c a r ,  

g o t  o u t ,  and began walking back t o  town. L. D. then  drove 

t h e  c a r  a s h o r t  d i s t a n c e ,  s t i l l  ho ld ing  t h e  shotgun on Olson 

i n  t h e  f r o n t  seat nex t  t o  him. L. D. t hen  ordered  Olson t o  

g e t  o u t  of t h e  c a r  and t o  l i e  f a c e  down on t h e  ground, and 

then  s h o t  him a t  l e a s t  twice .  Olson, s h o t  i n  t h e  back of 

t h e  head and lower back, d i ed  w i t h i n  minutes .  

L. D. tu rned  t h e  c a r  around and on h i s  way back i n t o  

town picked up defendant .  I t  i s  d i s p u t e d  whether,  a f t e r  

L. D. had picked him up, defendant  handed L. D.  ano the r  

s h e l l ,  say ing  t h a t  they  should shoo t  Olson a g a i n  t o  be  s u r e .  

I t  i s  a l s o  d i s p u t e d  as t o  what happened nex t .  Both 

d e f e n d a n t ' s  and L. D . ' s  test imony a t  t r i a l  was i n t e r n a l l y  

c o n t r a d i c t o r y  and tended t o  be i l l o g i c a l  i n  p o s i t i n g  t h e  

n e x t  sequence of even t s .  According t o  t h e  read ing  of  t h a t  

tes t imony most f a v o r a b l e  t o  defendant ,  h e  dropped L. D. o f f  

downtown where t h e  l a t t e r  g o t  Olson ' s  v e h i c l e  and drove it 

t o  t h e  Yellowstone River .  A f t e r  ransack ing  t h e  v e h i c l e  and 

s t a s h i n g  t h e  s t o l e n  goods under some bushes,  L. D .  then  

drove it  i n t o  t h e  r i v e r  and walked back t o  t h e  motel .  Upon 

a r r i v i n g  a t  t h e  mote l ,  L. D. g o t  Sh ipes '  c a r ,  drove back t o  

t h e  r i v e r  a lone ,  and packed t h e  s t o l e n  goods i n  t h e  t runk .  

H e  t hen  r e t u r n e d  t o  t h e  motel  where he met defendant  who had 

been o u t  walking t o  c l e a r  h i s  head. 

According t o  t h e  test imony of  t h e  p o l i c e  o f f i c e r  a r -  

r e s t i n g  defendant ,  however, defendant  t o l d  him t h a t  he  had 

fol lowed L. D.  o u t  t o  t h e  r i v e r  where t hey  had bo th  ran-  

sacked Olson ' s  t r u c k  and then  r e t u r n e d  t o  t h e  motel .  Lo D .  

t o o  t e s t i f i e d  a t  t r i a l  (and i n  an e a r l i e r  s t a t emen t )  t h a t  

defendant  helped ransack Olson ' s  v e h i c l e .  A s  no ted ,  bo th  



L. D . ' S  and de fendan t ' s  test imony a t  t r i a l  tended t o  be  

unc l ea r  as t o  de fendan t ' s  r o l e  i n  ransack ing  Olson ' s  t r u c k ,  

e s p e c i a l l y  on such p o i n t s  as L. D.  walking t h e  one and one- 

h a l f  o r  two m i l e s  back t o  town from t h e  s i t e  where he  drove  

t h e  v e h i c l e  i n t o  t h e  r i v e r ,  and how L. D.  managed t o  d r i v e  

Sh ipes '  c a r  back t o  p ick  up t h e  goods when appa ren t ly  de- 

f endan t  had one set  of keys wi th  him and Shipes  had t h e  

o t h e r  set i n  he r  purse .  

I n  any even t ,  bo th  L. D. and defendant  r e t u r n e d  a t  t h e  

same t i m e  t o  t h e  motel  where they  and Shipes  packed up and 

l e f t  town, headed f o r  Texas. En r o u t e ,  according t o  Shipes ,  

defendant  d i c t a t e d  t o  he r  a l i s t  of t h e  r i f l e s  taken from 

Olson ' s  t r u c k  which she  took down on h e r  C a l i f o r n i a  motor 

v e h i c l e  code book. This  book w a s  e v e n t u a l l y  in t roduced  i n t o  

evidence.  Sh ipes  f u r t h e r  t e s t i f i e d  t h a t  defendant  and L. D. 

p e r i o d i c a l l y  d i scus sed  t h e  i n c i d e n t  a f te r  they  had l e f t  

Montana. 

Along t h e  way t h e  p a r t i e s  a p p a r e n t l y  pawned o r  s o l d  

v a r i o u s  r i f l e s  and o t h e r  i t e m s  t aken  from Olson ' s  t r u c k .  

Although defendant  denied t h a t  he  r ece ived  any money from 

t h e  sale of t h e s e  i t e m s ,  he  d i d  concede " t h e  money went i n t o  

t h e  gas  tank and such as t h a t . "  Defendant a l s o  admi t ted  he  

wore Ol son ' s  wr i s twatch  which L. D. had g iven  him. The 

t h r e e  s t ayed  t o g e t h e r  u n t i l  Kansas where, a f t e r  L. D.  and 

defendant  had a n  argument, defendant  s e p a r a t e d  from L o  D. 

and Shipes .  S i g n i f i c a n t l y ,  Sh ipes  t e s t i f i e d  t h a t  t h e  reason  

defendant  gave he r  f o r  l eav ing  w a s  t h a t  he (defendant )  was 

a f r a i d  he  would h u r t  L. D.  

Eventua l ly  L. D. was a r r e s t e d  i n  Texas and gave a 

s t a t emen t  i m p l i c a t i n g  defendant ,  i n  o r d e r ,  h e  s a i d  a t  t r i a l ,  

t o  keep Shipes  from i n c a r c e r a t i o n .  I n  t h i s  s t a t emen t ,  which 



w a s  used a t  t r i a l  t o  impeach h i s  tes t imony,  L. D .  s t a t e d  

t h a t  defendant  had, i n  f a c t ,  accompanied L. D. and Olson t o  

t h e  s p o t  where t h e  l a t t e r  w a s  s h o t  and had ordered  Olson t o  

l i e  down j u s t  be fo re  L. D.  s h o t  him. L. D. f u r t h e r  s t a t e d  

t h a t  whi le  he,  defendant ,  and Olson w e r e  d r i v i n g  o u t  t o  t h e  

count ry ,  he and defendant  had robbed Olson a g a i n ,  a p p a r e n t l y  

g e t t i n g  h i s  r i n g s  and watch. Sh ipes ,  i n c i d e n t a l l y ,  was 

never  charged i n  t h i s  m a t t e r .  

Defendant was subsequent ly  a r r e s t e d  i n  Tucson, Arizona,  

where he  t o o  gave a s t a t emen t  t o  a u t h o r i t i e s  a s  noted above. 

Upon t h e i r  r e t u r n  t o  Montana, L. D.  Owens pleaded 

g u i l t y  t o  charges  of d e l i b e r a t e  homicide and robbery and 

r ece ived  a sen tence  of 140 yea r s .  Defendant Al f red  Owens 

was t r i e d  and found g u i l t y  of  m i t i g a t e d  d e l i b e r a t e  homicide 

and robbery and r ece ived  a sen tence  of 40 y e a r s  on each 

count .  Because of a c o n f l i c t  between t h e  c o u r t  minute e n t r y  

and t h e  judgment, it i s  unc lea r  as t o  whether t h e s e  sen- 

t e n c e s  a r e  t o  run  consecu t ive ly  o r  concur ren t ly .  

Defendant appea ls .  

The i s s u e s  p re sen ted  f o r  review a r e :  

1. Was t h e r e  s u f f i c i e n t  c o r r o b o r a t i o n  of  t h e  tes t imony 

of L. D. Owens t o  connect  defendant  t o  t h e  commission of t h e  

cr imes? 

2 .  Did t h e  D i s t r i c t  Court  admit  improper hearsay  

test imony? 

3 .  W a s  t h e  D i s t r i c t  C o u r t ' s  r e f u s a l  of  d e f e n d a n t ' s  

o f f e r e d  i n s t r u c t i o n  concerning compulsion r e v e r s i b l e  e r r o r ?  

4 .  Was t h e  D i s t r i c t  C o u r t ' s  r e f u s a l  of d e f e n d a n t ' s  

o f f e r e d  i n s t r u c t i o n  concerning a c c o u n t a b i l i t y  r e v e r s i b l e  

e r r o r ?  



5. Did t h e  D i s t r i c t  Court  sen tence  defendant  t o  two 

fo r ty -yea r  t e r m s  t o  r u n  consecu t ive ly  o r  concur ren t ly?  

~ e f e n d a n t ' s  f i r s t  i s s u e  concerns  t h e  requirement  t h a t  

t h e  tes t imony o f  an  accomplice i n  a  c r i m i n a l  a c t  must be  

co r robora t ed  by o t h e r  independent tes t imony o r  evidence 

which connec ts  t h e  defendant  t o  t h e  commission of  t h e  crime 

b e f o r e  t h e  defendant  can be  convic ted  of t h e  crime.  This  

requirement  i s  c o d i f i e d  a s  s e c t i o n  95-3012, R.C.M. 1947, now 

s e c t i o n  46-16-213 MCA: 

"A c o n v i c t i o n  cannot  be  had on t h e  tes t imony of 
one r e s p o n s i b l e  o r  l e g a l l y  accountab le  f o r  t h e  
same o f f e n s e ,  as de f ined  i n  94-2-106, u n l e s s  t h e  
test imony i s  co r robora t ed  by o t h e r  evidence which 
i n  i t s e l f  and wi thou t  t h e  a i d  of t h e  tes t imony of 
t h e  one r e s p o n s i b l e  o r  l e g a l l y  accountab le  f o r  
t h e  s a m e  o f f e n s e  t ends  t o  connec t  t h e  defendant  
w i t h  t h e  commission of t h e  o f f e n s e .  The corrobo- 
r a t i o n  i s  n o t  s u f f i c i e n t  i f  it merely shows t h e  
commission of t h e  o f f e n s e  o r  t h e  c i rcumstances  
t h e r e o f .  " 

Defendant ' s  argument b a s i c a l l y  i s  t h a t  t h e r e  w a s  no 

evidence,  o t h e r  than  t h e  tes t imony of L. D.  Owens, h i s  

conv ic t ed  accomplice,  t o  connect  him t o  t h e  commission of  

t h e  o f f e n s e s  f o r  which he was convic ted .  W e  d i s a g r e e .  

W e  d i s cus sed  t h e  n a t u r e  and q u a l i t y  of t h e  r e q u i r e d  

c o r r o b o r a t i v e  evidence i n  S t a t e  v .  Coleman (1978) , 

Mont. , 579 P.2d 732, 748, 35 St.Rep. 560, 576-77: 

"The r u l e  on co r robora t ion  i s  s t a t e d  i n  S t a t e  
v .  Cobb (1926) ,  76 Mont. 89, 245 P. 265. I n  
t h a t  ca se ,  w e  he ld  t h a t  t h e  c o r r o b o r a t i n g  e v i -  
dence may be supp l i ed  by t h e  defendant  o r  h i s  
w i tnes ses ;  it may be c i r c u m s t a n t i a l  evidence;  it 
need n o t  be s u f f i c i e n t  t o  s u s t a i n  a  conv ic t ion  
o r  e s t a b l i s h  a  prima f a c i e  c a s e  of g u i l t ;  and it 
need n o t  be  s u f f i c i e n t  t o  connect  t h e  defendant  
w i t h  t h e  crime b u t  must tend t o  connect  him wi th  
t h e  crime. I n  S t a t e  v. Keckonen (1938) ,  107 
Mont. 253, 84 P.2d 341, we h e l d  t h a t  where t h e  
a l l e g e d  c o r r o b a t i v e  evidence i s  e q u a l l y  consonant 
w i t h  a reasonable  exp lana t ion  p o i n t i n g  toward i n -  
nocent  conduct  on t h e  p a r t  of defendant ,  then 
such evidence does  n o t  t end  t o  connect  him w i t h  
t h e  commission of t h e  o f f e n s e  and i s  i n  t h e  realm 



of s p e c u l a t i o n ,  n o t  co r robora t ion .  Where t h e  
claimed co r robora t ion  shows no more than  an op- 
p o r t u n i t y  t o  commit a  crime and simply proves  sus -  
p i c i o n ,  it i s  n o t  s u f f i c i e n t  co r robora t ion  t o  
j u s t i f y  a  conv ic t ion  upon t h e  tes t imony of an ac- 
complice. S t a t e  v. Jones  (1933) ,  9 5  Mont. 317, 
26 P.2d 341." 

Applying t h e s e  r u l e s ,  w e  conclude t h a t  t h e  c o r r o b o r a t i n g  

evidence presen ted  a t  t r i a l  i s  s u f f i c i e n t  t o  s u s t a i n  defen- 

d a n t ' s  convic t ion .  

From Brenda Dennis, a  c l e r k  i n  a  s t o r e  i n  Laure l ,  t h e  

j u ry  heard t h a t  on t h e  a f t e rnoon  be fo re  Olson was k i l l e d ,  

defendant  purchased and s igned f o r  a box of  .410 shotgun 

s h e l l s  of t h e  t ype  used t o  k i l l  Olson. Defendant ' s  argument 

t h a t  t h e  l a c k  of  d e f e n d a n t ' s  f i n g e r p r i n t s  on t h e  s h e l l s  

found a t  t h e  murder scene e l i m i n a t e s  any c o r r o b o r a t i v e  v a l u e  

i s  completely unpersuasive .  L. D . ' s  f i n g e r p r i n t s  were n o t  

found on t h e s e  s h e l l s  e i t h e r ,  y e t  he admi t ted  t h a t  he  had 

used them t o  k i l l  Olson. 

From Be t ty  Shipes ,  who was n o t  an accomplice t o  t h e  

cr imes,  t h e  ju ry  heard t h a t  t h e  defendant  i n s t r u c t e d  Olson 

t o  do a s  L. D. d i r e c t e d  dur ing  t h e  robbery i n  t h e  motel  

room; t h a t  defendant  made no a t t empt  t o  s t o p  L. D.  from 

robbing Olson; and t h a t  L. D. never t h r e a t e n e d  o r  o rde red  

defendant  t o  a s s i s t  him i n  t h e  robbery.  Sh ipes  a l s o  tes t i -  

f i e d  t h a t  she  heard defendant ,  L. D . ,  and Olson l e a v e  t h e  

motel  t oge the r ;  t h a t  on ly  L. D. and defendant  r e t u r n e d ,  

a g a i n  t oge the r ;  and t h a t  upon t h e i r  r e t u r n ,  t h e  p a r t y  

h a s t i l y  packed up and l e f t  town. She f u r t h e r  t e s t i f i e d  

t h a t ,  a f t e r  t h e  group had l e f t  town, defendant  d i c t a t e d  t o  

h e r  a  l i s t  of  weapons t h a t  had been taken  from Olson ' s  

v e h i c l e .  

From Robert  Lough, t h e  p o l i c e  o f f i c e r  who a r r e s t e d  

defendant  i n  Arizona,  t h e  ju ry  heard du r ing  t h e  S t a t e ' s  re- 



b u t t a l  t h a t  defendant  had admit ted t h a t  he had a ided  L. D. 

i n  robbing t h e  v i c t i m  i n  t h e  motel  room and t h a t  he  had l e f t  

t h e  scene  of t h e  homicide on ly  because he be l i eved  it w a s  an  

i n a p p r o p r i a t e  p l a c e  as he thought t hey  had stopped i n  some- 

o n e ' s  driveway, n o t  because he n e c e s s a r i l y  be l i eved  t h e  a c t  

i t s e l f  w a s  wrong. Lough f u r t h e r  t e s t i f i e d  t h a t  defendant  

s t a t e d  t o  him t h a t  he  had helped ransack and d i spose  of 

O l son ' s  v e h i c l e  and t h a t  he had himself  s o l d  one of  t h e  

shotguns taken from Olson ' s  v e h i c l e .  

F i n a l l y ,  from defendant  h imse l f ,  t h e  j u ry  heard t h a t  he 

d i d  purchase  t h e  shotgun s h e l l s  used t o  k i l l  Olson. D e -  

f endan t  a l s o  admi t ted  t h a t  du r ing  t h e  robbery of Olson i n  

t h e  motel  room, he  had t o l d  Olson t o  do as L. D .  d i r e c t e d .  

Defendant t e s t i f i e d  t h a t  he drove L. D.  and Olson o u t  i n t o  

t h e  count ry  a lmost  t o  t h e  s i t e  where Olson was k i l l e d ;  t h a t  

a f t e r  hear ing  Olson being s h o t ,  he  drove L.  D. back i n t o  

town; and t h a t  la ter  he,  L. D. and Shipes  packed up hur- 

r i e d l y  and l e f t  town. Although defendant  denied r e c e i v i n g  

any s p o i l s  from t h e  robbery,  he d i d  concede t h a t  t h e  money 

r ece ived  from t h e  sale of t h e  s t o l e n  i t e m s  f i nanced  t h e  

g roup ' s  journey toward Texas and t h a t ,  a f t e r  t h e  group had 

l e f t  Montana, he w a s  g iven  Olson 's  wr i s twatch  by L. D. 

A person may be convic ted  of d e l i b e r a t e  homicide i f  

such homicide " i s  committed whi le  t h e  o f f e n d e r  i s  . . . an 

accomplice i n  t h e  commission of . . . o r  f l i g h t  a f t e r  com- 

m i t t i n g  . . . any o t h e r  f e lony  which invo lves  t h e  u s e  o r  

t h r e a t  of phys i ca l  f o r c e  o r  v io l ence  a g a i n s t  any i n d i v i -  

dua l . "  Sec t ion  94-5-102 (1) ( b )  , R.C.M. 1947, now s e c t i o n  45- 

5-102 MCA. 

C l e a r l y ,  t h i s  evidence t ends  t o  connect  defendant  w i t h  

t h e  of  t h e  o f f e n s e s  of  robbery and homicide as a 



participant in the actual robbery and as an accomplice in 

the commission of and flight after the deliberate homicide 

of Kenneth Olson after the robbery. 

The second issue presented for review concerns the 

introduction through the testimony of one witness of a prior 

inconsistent statement made by another witness. The State 

correctly states that, as defendant made no objection at 

trial to the introduction of any of the testimony he now 

claims was improperly admitted hearsay, he is barred from 

predicating error on its admission on appeal, and therefore 

this Court need not consider the issue. Rule 103 (a) (1) , 

Mont.R.Evid.; State v. Armstrong (1977), Mont . I 

562 P.2d 1129, 1132, 34 St.Rep. 213, 216. In a recent case 

presenting very similar circumstances, we stated: 

" . . . At any rate, defendants never objected to 
Wicks' testifying to the Peterson statement nor 
did they move to strike it from the record. They 
may not now object to its introduction." State 
v. Cripps (1978), Mont . , 582 P.2d 312, 
317, 35 St.Rep. 967, 972. 

The same rule applies to the instant case. In any 

event, were we to examine defendant's contention on the 

merits, our ultimate conclusion would be unchanged. See 

State v. Longacre (1975), 168 Mont. 311, 312, 542 P.2d 1221, 

1222; State v. Mally (1961), 139 Mont. 599, 609, 366 P.2d 

The third issue presented for review concerns the re- 

fusal of the District Court to give defendant's requested 

instruction on the defense of compulsion which read: 

"You are instructed that a person is not guilty 
of an offense, other than an offense punishable 
with death, by reason of conduct which he per- 
forms under the compulsion of threat or menace 
of the imminent infliction of death or serious 
bodily harm, if he reasonably believes that 
death or serious bodily harm will be inflicted 
upon him if he does not perform such conduct." 



Defendant  i s  c o r r e c t  i n  s t a t i n g  t h a t  where t h e r e  i s  

ev idence  i n  s u p p o r t  of  any d e f e n s e  o f f e r e d  by a n  accused  

which r a i s e s  a n  i s s u e  o f  f a c t  f a v o r a b l e  t o  him, t h e  t r i a l  

c o u r t  shou ld  p r e s e n t  t h e  i s s u e  by a n  a f f i r m a t i v e  i n s t r u c t i o n  

which e x p l a i n s  t h e  p e r t i n e n t  law. S t a t e  v .  Azure (1977 ) ,  

Mont. 573 P.2d 179,  182,  34 St .Rep.  1569, 1573. 

However, " [w lhe re  t h e r e  i s  no ev idence  i n  t h e  r e c o r d  sup- 

p o r t i n g  each  e lement  o f  t h e  [compulsion] d e f e n s e ,  t h e  c o u r t  

may p r o p e r l y  r e f u s e  t o  i n s t r u c t  t h e  j u r y  on t h e  d e f e n s e . "  

S t a t e  v .  GallaNher ( 1978 ) ,  Mont . , 580 P.2d 930, 

935, 35 St.Rep. 848, 855. (Emphasis added. )  

The e lements  of t h e  compulsion d e f e n s e  a r e  found i n  

s e c t i o n  94-3-110, R.C.M. 1947, now s e c t i o n  45-2-212 MCA. 

Under t h a t  s t a t u t e ,  f o r  a  de f endan t  t o  a v a i l  h imsel f  o f  t h e  

d e f e n s e  of compulsion,  he  must show t h a t :  (1) he was 

compelled t o  perform t h e  o f f e n s i v e  conduc t  ( 2 )  by t h e  t h r e a t  

o r  menace ( 3 )  of  t h e  imminent i n f l i c t i o n  ( 4 )  o f  d e a t h  o r  

s e r i o u s  b o d i l y  harm, and t h a t  ( 5 )  he  b e l i e v e d  t h a t  d e a t h  o r  

s e r i o u s  b o d i l y  harm would b e  i n f l i c t e d  upon him i f  h e  d i d  

n o t  perform such conduc t ,  and ( 6 )  h i s  b e l i e f  was r e a s o n a b l e .  

W e  have examined t h e  t r i a l  t r a n s c r i p t  and conc lude  t h a t  

de f endan t  f a i l e d  t o  produce  ev idence  i n  s u p p o r t  o f  s e v e r a l  

o f  t h e s e  e lements .  There was a b s o l u t e l y  no t e s t imony  t h a t  

L. D. Owens t h r e a t e n e d  de f endan t  a t  any t i m e  w i t h  t h e  i m m i -  

n e n t  i n f l i c t i o n  o f  d e a t h  o r  s e r i o u s  b o d i l y  harm; de f endan t  

d i d  n o t  t e s t i f y  h e  b e l i e v e d  h i s  o l d e r  b r o t h e r  would have 

s h o t  him had he r e f u s e d  t o  comply w i t h  h i s  d i r e c t i o n s .  

L. D . ' s  s t a t e m e n t  when he ,  de f endan t ,  and Olson l e f t  t h e  

mote l  room, accord ing  t o  B e t t y  S h i p e s ,  was s imply  " l e t ' s  

go ."  P r i o r  t o  t h a t  t i m e ,  d e f endan t  h imse l f  had d i r e c t e d  

Olson t o  comply w i t h  L. D.'s o r d e r s ,  do ing  s o  under  abso- 

l u t e l y  no t h r e a t  from L. D. 



Although defendant  contends t h a t  du r ing  t h e  d r i v e  o u t  

t o  O l son ' s  execut ion  s i t e  L. D. r e p e a t e d l y  t o l d  defendant  t o  

be  q u i e t  and keep d r i v i n g ,  he admit ted t h a t  L.  D .  never 

po in ted  t h e  shotgun a t  him. Defendant e v e n t u a l l y  g o t  o u t  of  

t h e  car and s t a r t e d  walking back t o  town, appa ren t ly  w i thou t  

f e a r  of any phys i ca l  harm. S h o r t l y  t h e r e a f t e r ,  he volun- 

t a r i l y  g o t  back i n t o  t h e  car and drove L. D. back t o  Laure l  

where he a l l e g e d l y  dropped him o f f  t o  p i ck  up Olson ' s  ve- 

h i c l e .  A f t e r  t h i s  p o i n t ,  defendant  had t h e  shotgun i n  h i s  

pos ses s ion  i n  Sh ipes '  c a r  and L. D. w a s  n o t  around. Yet de- 

f endan t  f a i l e d  t o  inform any a u t h o r i t i e s  a s  t o  t h e  i n c i d e n t  

i nvo lv ing  Olson and i n  f a c t  v o l u n t a r i l y  cont inued h i s  as- 

s o c i a t i o n  wi th  L. D. by he lp ing  him pack up and then  l eav ing  

town w i t h  him. These a r e  ha rd ly  t h e  a c t i o n s  of a  person who 

has  j u s t  been compelled t o  perform an od ious  c r i m i n a l  ac t  by 

t h e  t h r e a t  of  imminent i n f l i c t i o n  of s e r i o u s  bodi ly  harm o r  

dea th .  I n  f a c t ,  i t  appears  from d e f e n d a n t ' s  tes t imony t h a t  

he w a s  more f r i g h t e n e d  of  t h e  s i t u a t i o n  because he  had never  

p a r t i c i p a t e d  i n  anyth ing  l i k e  it be fo re  r a t h e r  t han  of  

any th ing  L. D.  might have done. Indeed,  it appears  t h a t  

defendant  w a s  n o t  a f r a i d  of L. D.  a t  a l l - - t h e  reason  he  l e f t  

L. D.  and Shipes  i n  Kansas w a s  t h a t  he  was a f r a i d  t h a t  he - 

might end up h u r t i n g  L. D. 

The compulsion de fense  i s  a  narrow defense .  A s  t h e  

Commission Comment t o  s e c t i o n  94-3-110 s t a t e s :  

"The j u s t i f i c a t i o n  does  n o t  extend t o  a c t i o n  
under t h r e a t  of damage t o  p rope r ty ,  o r  of i n j u r y  
less than  s e r i o u s  bod i ly  harm o r  even of d e a t h  
o r  s e r i o u s  bod i ly  harm which i s  n o t  imminent; b u t  
t h e  p e r s o n ' s  r ea sonab le  f e a r  of imminent d e a t h  o r  
s e r i o u s  bod i ly  harm i f  mis taken,  i s  w i t h i n  t h e  
p r i n c i p l e .  (See 1 Bishop on Criminal  Law ( 9 t h  
ed.)  1111346 t o  348.) 



"This  e s t a b l i s h e d  type  of  fo rmula t ion  has  been 
c r i t i c i z e d .  However, t o  broaden t h e  de fense  t o  
accord  completely w i th  t h e  ' f r e e  w i l l '  t heory  
would be  t o  i n v i t e  r o u t i n e  c o n t e n t i o n s  of some 
k ind  of p r e s s u r e ,  such as ' t h r e a t s  of harm t o  
p rope r ty ,  r e p u t a t i o n ,  h e a l t h ,  g e n e r a l  s a f e t y ,  
and t o  a c t s  done under t h e  o r d e r s , '  w i t h  accom- 
panying a s s e r t i o n  of i n d i v i d u a l  p e r s o n a l i t y  weak- 
ness .  (Newman and Weitzer ,  sup ra ,  a t  334.) 
P ro f .  Wharton, a f t e r  s t a t i n g  t h e  e s t a b l i s h e d  
r e s t r i c t i o n s  upon t h e  defense ,  comments: ' I t  
would be  a most dangerous r u l e  i f  a defendant  
cou ld  s h i e l d  himself  from p rosecu t ion  f o r  crime 
by merely s e t t i n g  up a f e a r  from o r  because of 
t h r e a t  of a t h i r d  person . '  (1 Wharton's C r i m i -  
n a l  Law (19 th  e d . ) ,  11384.)" 

Defendant f a i l e d  t o  i n t r o d u c e  any evidence t h a t  he 

f e a r e d  t h e  imminent i n f l i c t i o n  of d e a t h  o r  s e r i o u s  bod i ly  

i n j u r y  o r  t h a t  he reasonably  be l i eved  t h a t ,  i f  he f a i l e d  t o  

do as L. D. d i r e c t e d ,  such i n j u r y  o r  d e a t h  would be  i n f l i c t e d .  

The proposed i n s t r u c t i o n  was p rope r ly  r e fused .  

The f o u r t h  i s s u e  f o r  review concerns  t h e  D i s t r i c t  

C o u r t ' s  r e f u s a l  t o  g i v e  d e f e n d a n t ' s  proposed i n s t r u c t i o n  on 

a c c o u n t a b i l i t y  which s t a t e d :  

"You a r e  i n s t r u c t e d  t h a t  some evidence has  been 
in t roduced  tending  t o  show t h a t  a person  o t h e r  
t han  t h e  defendant ,  Al f red  Owens, i s  r e s p o n s i b l e  
f o r  t h e  cr imes h e r e  charged. I f ,  a f t e r  a con- 
s i d e r a t i o n  of a l l  t h e  evidence,  t h e r e  remains i n  
your minds a r ea sonab le  doubt a s  t o  who i s  respon- 
s i b l e  f o r  t h e  crimes, then  it i s  your du ty  t o  ac- 
q u i t . "  

The t r i a l  c o u r t  d i d  g i v e  t h e  fo l lowing  i n s t r u c t i o n :  

"You a r e  i n s t r u c t e d  t h a t  a  person i s  l e g a l l y  ac- 
coun tab le  f o r  t h e  conduct  of  ano the r  when e i t h e r  
b e f o r e  o r  dur ing  t h e  commission of an o f f e n s e ,  
and w i t h  t h e  purpose t o  promote o r  f a c i l i t a t e  
such commission, h e  s o l i c i t s ,  a i d s ,  a b e t s ,  a g r e e s  
o r  a t t empt s  t o  a i d  such person i n  t h e  planning o r  
commission of  t h e  o f f e n s e . "  

S e c t i o n s  94-2-106 and 94-2-107, R.C.M. 1947, now sec- 

t i o n s  45-2-301 and 45-2-302 MCA, t h e  s t a t u t e s  on account-  

a b i l i t y ,  s t a t e  i n  p e r t i n e n t  p a r t :  

"94-2-106. Accoun tab i l i t y  for conduct  of  ano the r .  
A person i s  r e s p o n s i b l e  f o r  conduct  w h i z  i s  an 
element of an  o f f e n s e ,  i f  t h e  conduct  i s  e i t h e r  



t h a t  of t h e  pe rson  h i m s e l f ,  o r  t h a t  o f  a n o t h e r  
and he  i s  l e g a l l y  a ccoun t ab l e  f o r  such  conduct  as 
prov ided  i n  s e c t i o n  94-2-107, o r  bo th .  

"94-2-107. When a c c o u n t a b i l i t y  e x i s t s .  A pe r son  
i s  l e g a l l y  a ccoun t ab l e  f o r  t h e  conduc t  o f  a n o t h e r  
when: 

" ( 3 )  e i t h e r  b e f o r e  o r  d u r i n g  t h e  commission of  a n  
o f f e n s e ,  and w i t h  t h e  purpose  t o  promote o r  f a c i -  
l i t a t e  such  commission, he  s o l i c i t s ,  a i d s ,  a b e t s ,  
a g r e e s  o r  a t t e m p t s  t o  a i d ,  such  o t h e r  pe r son  i n  
t h e  p l ann ing  o r  commission o f  t h e  o f f e n s e . "  

From a  comparison o f  t h e  s t a t u t e s  w i t h  d e f e n d a n t ' s  

proposed i n s t r u c t i o n ,  it i s  c l e a r  t h a t  t h e  proposed i n s t r u c -  

t i o n  i s  a n  i n c o r r e c t  s t a t e m e n t  o f  t h e  law. I t  c r e a t e s  t h e  

d i s t i n c t  impress ion  t h a t  t h e  de f endan t  cou ld  n o t  be  h e l d  

r e s p o n s i b l e  f o r  t h e  crimes charged i f  somebody else a c t u a l l y  

performed t h e  o f f e n s i v e  conduct .  T h i s  i s  c o n t r a r y  t o  t h e  

s t a t u t e  and ha s  been r e j e c t e d  by t h i s  C o u r t  a t  l e a s t  s i n c e  

1914. S t a t e  v.  Chevigny (1914) ,  48 Mont. 382, 385-86, 138 

P.  257, 258. The law on a c c o u n t a b i l i t y  was c o r r e c t l y  p r e -  

s e n t e d  i n  t h e  g i v e n  i n s t r u c t i o n .  De fendan t ' s  proposed 

i n s t r u c t i o n  was p r o p e r l y  r e f u s e d .  

The l a s t  i s s u e  p r e s e n t e d  f o r  r ev iew i s  n o t  r e a l l y  a n  

i s s u e  a t  a l l .  The S t a t e  concedes t h a t  t h e  two f o r t y - y e a r  

s e n t e n c e s  g iven  de f endan t  a r e  t o  r u n  c o n c u r r e n t l y  a s  s p e c i -  

f i e d  i n  t h e  judgment r a t h e r  t h a n  c o n s e c u t i v e l y  a s  s t a t e d  i n  

t h e  minute  book e n t r y .  Absent  s p e c i a l  c i r cums t ances  i n d i -  

c a t i n g  o t h e r w i s e ,  t h e  f i n a l  fo rmal  judgment a s  e n t e r e d  by 

t h e  t r i a l  c o u r t  c o n t r o l s  ove r  an  i n c o n s i s t e n t  minute  e n t r y .  

See ,  s e c t i o n  95-2404, R.C.M. 1947, now s e c t i o n  46-20-104 

MCA; S t a t e  v .  Herndon (1965 ) ,  1 Ariz.App. 180,  400 P.2d 851, 

852. 

The judgment o f  t h e  D i s t r i c t  Cou r t  i s  a f f i r m e d .  

%AS@- 
Chief  J u s t i c e  



We concur: 


