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M r .  J u s t i c e  Daniel  J. Shea d e l i v e r e d  t h e  Opinion of  t h e  Court .  

Paul  McCann, t h e  pe r sona l  r e p r e s e n t a t i v e  of  t h e  e s t a t e  

of  William Magelssen, deceased,  appea l s  from an o r d e r  of  t h e  

Yellowstone County D i s t r i c t  Court  determining a t t o r n e y  f e e s  

owed t o  t h e  law f i r m  of Hutton, Sheehy and Cromley. 

This  c a s e  a r o s e  when Paul  McCann p e t i t i o n e d  t h e  D i s -  

t r i c t  Cour t ,  pursuant  t o  s e c t i o n  91A-3-722, R.C.M. 1947, now 

s e c t i o n  72-3-634 MCA, f o r  review of compensation owed t o  

t h e  a t t o r n e y s  f o r  t h e  e s t a t e ,  Hutton, Sheehy and Cromley. 

The D i s t r i c t  Court  determined t h a t  t h e  o r d i n a r y  s e r v i c e s  of  

p roba te  w e r e  9 5  p e r c e n t  completed a t  d a t e  of  d i s cha rge ,  and 

t h a t ,  according t o  a  c o n t r a c t  of  employment between Paul  

McCann and John C. Sheehy, t h e  law f i r m  agreed  t o  handle  

t h e  o r d i n a r y  s e r v i c e s  t o  t h e  e s t a t e  f o r  a  f e e  of 3  p e r c e n t  

of t h e  e s t a t e  v a l u a t i o n  f o r  f e d e r a l  estate t a x  purposes .  

Accordingly,  t h e  D i s t r i c t  Court  he ld  t h a t  t h e  law f i r m  was 

e n t i t l e d  t o  95 p e r c e n t  of  3  p e r c e n t  of t h e  e s t a t e  v a l u e  f o r  

f e d e r a l  estate t a x  purposes .  Pau l  McCann appea l s  from t h i s  

de te rmina t ion .  

The f a c t s  g i v i n g  rise t o  t h i s  con t rove r sy  a r e  a s  f o l -  

lows. William Magelssen d i e d  on September 17 ,  1976, l e a v i n g  

an e s t a t e  valued i n  excess  of t h r e e  and one-half m i l l i o n  

d o l l a r s .  H i s  w i l l  named J u l i a  Magelssen, h i s  sister,  and 

Paul  McCann a s  co-personal  r e p r e s e n t a t i v e s .  

The co-personal  r e p r e s e n t a t i v e s  engaged John C.  Sheehy 

and h i s  f i rm ,  Hutton,  Sheehy and Cromley, t o  p rov ide  l e g a l  

s e r v i c e s  f o r  them a s  co-personal  r e p r e s e n t a t i v e s  of  t h e  

estate. L a t e r ,  on October 11, 1976, t h e  co-personal  repre-  

s e n t a t i v e s  had a meeting i n  which t h e  a t t o r n e y  f e e s  w e r e  

d i s cus sed ,  and as a  r e s u l t  of  t h i s  meet ing,  a t t o r n e y  Sheehy 

wrote  a  l e t t e r  conf i rming t h e  conve r sa t ion  and t h e  agreed 



upon f e e .  The le t ter ,  da t ed  October 13,  1976, r ead  i n  per-  

ti nen t p a r t  : 

"Also d i scussed  was ou r  a t t o r n e y s '  f e e  i n  con- 
n e c t i o n  wi th  t h e  handl ing of t h e  estate. Paul  
r epo r t ed  t h a t  some h e i r s  wanted t o  hold  down 
t h e  c o s t  of  a d m i n i s t r a t i o n ,  p a r t i c u l a r l y  t h e  
a t t o r n e y s '  f e e s .  Paul  a l s o  s t a t e d  he could see 
a p o s s i b l e  ' c o n f l i c t  of i n t e r e s t '  when t h e  va lu-  
a t i o n  o f  t h e  estate f o r  i n h e r i t a n c e  taxes,oc.curs. 
Nonetheless I s t a t e d  t h a t  o u r  f i r m  would charge 
t h e  f u l l  3% of  t h e  v a l u e  of t h e  e s t a t e  f o r  
f e d e r a l  e s t a t e  t a x  purposes f o r  t h e  o r d i n a r y  
s e r v i c e s  t o  t h e  e s t a t e .  " 

There being no response  t o  t h i s  l e t t e r ,  t h e  law f i r m  cont inued 

r e p r e s e n t i n g  t h e  estate wi th  t h e  unders tanding t h a t  t h e  le t -  

ter  s t a t e d  t h e  agreed  upon fee. 

E i g h t  months l a t e r ,  on June 17 ,  1977, McCann s igned t h e  

f e d e r a l  e s t a t e  t a x  r e t u r n  on which was recorded an amount 

f o r  a t t o r n e y  f e e s ,  computed a t  3  p e r c e n t  of t h e  v a l u e  of t h e  

e s t a t e  app ra i sed  f o r  f e d e r a l  e s t a t e  t a x  purposes .  

J u l i a  Magelssen, one of t h e  co-personal  r e p r e s e n t a t i v e s ,  

d i ed  on June 16, 1977, l eav ing  Paul  McCann a s  t h e  s o l e  per -  

sona l  r e p r e s e n t a t i v e .  John C. Sheehy and h i s  law f i rm  

cont inued t o  r e p r e s e n t  t h e  estate o f  William Magelssen u n t i l  

J u l y  27, 1977, when Sheehy and h i s  law f i r m  were d ischarged  

by McCann because of pe r sona l  d i f f e r e n c e s  e x i s t i n g  between 

McCann and a t t o r n e y  Sheehy. A f t e r  t h e  d i s c h a r g e ,  Paul  

McCann p e t i t i o n e d  t h e  c o u r t  pursuant  t o  s e c t i o n  91A-3-722, 

R.C.M. 1947, now s e c t i o n  72-3-634 MCA, t o  review t h e  a t t o r -  

ney f e e s  charged by Sheehy and h i s  law f i rm .  Pursuant  t o  

t h i s  p e t i t i o n  t h e  c o u r t  he ld  an e v i d e n t i a r y  hear ing .  

A t  t r i a l ,  a t t o r n e y  Sheehy and h i s  p a r t n e r ,  George 

Hutton,  t e s t i f i e d  on t h e  work a l r e a d y  performed f o r  t h e  

e s t a t e  and t h a t  which remained t o  be  done. At torney Hutton 

t e s t i f i e d  t h a t ,  i n  h i s  op in ion ,  ve ry  l i t t l e  work remained 

t o  be  done. At torney Bjarne  Johnson, who t e s t i f i e d  on be- 



ha l f  of t h e  pe r sona l  r e p r e s e n t a t i v e ,  s t a t e d  t h a t  t h e r e  was 

a  s i g n i f i c a n t  amount of work y e t  t o  be  completed. Needless 

t o  s ay ,  t h e r e  w a s  s i g n i f i c a n t  d isagreement  between Sheehy 

and Hutton on t h e  one hand and Bjarne  Johnson on t h e  o t h e r  

hand, a s  t o  what c o n s t i t u t e d  o rd ina ry  s e r v i c e s  and t h e  com- 

p l e x i t y  of t h e  work e n t a i l e d .  

During t h e  cou r se  of t h e  hear ing  Paul  McCann moved t o  

r e q u i r e  a t t o r n e y  Sheehy t o  t e s t i f y  a s  t o  t h e  p r e c i s e  number 

of hours  t h a t  h i s  f i r m  had worked on t h e  e s t a t e  of William 

Magelssen, b u t  t h e  c o u r t  r e fused  t o  admit  t h i s  evidence and 

a l s o  r e fused  t o  admit  evidence on t h e  number of hours  needed 

t o  complete t h e  estate. The Distr ict  Court  took j u d i c i a l  

n o t i c e  of t h e  documents prepared and a l r e a d y  f i l e d  a s  p a r t  

of  t h e  e s t a t e  proceedings  and of o t h e r  a c t i v i t i e s  engaged 

i n  by t h e  a t t o r n e y s  on behalf  of t h e  e s t a t e .  

The c o u r t  r u l e d  t h a t  a c o n t r a c t  f o r  compensation was 

conta ined  i n  t h e  October 13 ,  1976 le t te r  from Sheehy t o  

McCann, and t h a t  t h i s  c o n t r a c t  was later  r a t i f i e d  by McCann 

i n  s i g n i n g  t h e  estate t a x  r e t u r n  which s p e c i f i e d  t h e  same 

f e e  t o  be  paid .  The c o n t r a c t  w a s  f o r  o r d i n a r y  s e r v i c e s  a t  

a  f e e  of  3 p e r c e n t  of t h e  e s t a t e  v a l u e  a s  set  f o r  f e d e r a l  

e s t a t e  t a x  purposes.  The c o u r t  determined t h a t  t h e  o r d i n a r y  

l e g a l  s e r v i c e s  f o r  t h e  e s t a t e  were 95 p e r c e n t  completed, 

and set  t h e  f e e  on t h a t  b a s i s .  The f e e  was computed t o  be  

$106,464.42. The c o u r t  o r d e r  a l s o  provided f o r  ad jus tment  

of t h i s  f e e  i n  t h e  even t  t h e  f e d e r a l  t a x i n g  a u t h o r i t i e s  

r e v i s e d  t h e i r  v a l u a t i o n  of t h e  e s t a t e .  

The pe r sona l  r e p r e s e n t a t i v e  makes s e v e r a l  ass ignments  

of e r r o r .  H e  contends  f i r s t  t h a t  a  v a l i d  c o n t r a c t  f o r  a t -  

to rney  f e e s  d i d  n o t  e x i s t  between t h e  pe r sona l  r ep re sen ta -  

t i v e s  and t h e  l a w  f i r m ,  and t h e r e f o r e  t h e  proper  measure 



of  compensation should be based on guantum meru i t .  Secondly,  

he contends  t h a t  t h e  D i s t r i c t  Court  d i d  n o t  app ly  t h e  appro- 

p r i a t e  s t anda rd  of  review under s e c t i o n  91A-3-722, R.C.M. 

1947, now s e c t i o n  72-3-634 MCA. Thi rd ,  he contends  t h a t  

t h e  evidence was n o t  s u f f i c i e n t  t o  s u s t a i n  t h e  judgment of  

t h e  D i s t r i c t  Court .  

The pe r sona l  r e p r e s e n t a t i v e  f i r s t  a t t a c k s  t h e  a l l e g e d  

c o n t r a c t  between him and t h e  a t t o r n e y s  on t h e  theory  t h a t  a 

c o n t r a c t  f o r  f e e s  e n t e r e d  i n t o  a f t e r  t h e  i n c e p t i o n  of  t h e  

a t t o r n e y - c l i e n t  r e l a t i o n s h i p  i s  void.  The p r e v a i l i n g  r u l e  

i s  t h a t  a t t o r n e y  f e e  c o n t r a c t s  made a f t e r  t h e  e s t ab l i shmen t  

of  t h e  f i d u c i a r y  a t t o r n e y - c l i e n t  r e l a t i o n s h i p  a r e  v a l i d  i f  

they  are " f a i r  and e q u i t a b l e . "  See Annot., 1 3  A.L.R.3d 701, 

710. F a i r n e s s  i s  determined by t ak ing  account  of such rele- 

v a n t  f a c t o r s  a s  good f a i t h  and f u l l - d i s c l o s u r e  i n  t h e  execu- 

t i o n  of t h e  c o n t r a c t ,  t h e  amount of t h e  f e e  and t h e  c l i e n t ' s  

ma tu r i t y ,  i n t e l l i g e n c e ,  and unders tsnding,  of t h e  t r ansac -  

t i o n .  Annot., 1 3  A.L.R.3d 701, 711; Danie l s  v .  Paddock 

(1965) ,  145 Mont. 207, 2 2 2 ,  399 P.2d 740, 7 4 7 ;  Coleman v.  

S i s son  (1924) ,  71 Mont. 435, 443, 230 P. 582, 584. The bur-  

den of  e s t a b l i s h i n g  f a i r n e s s  i s  on t h e  a t t o r n e y .  Danie l s  

v.  Paddock, supra ;  7  Am.Jur.2d At torneys  -- a t  Law, S267. 

The r eco rd  c o n t a i n s  s u b s t a n t i a l  evidence i n  suppor t  

of t h e  f a i r n e s s  of  t h e  agreed f e e .  The t e r m s  of t h e  a t -  

t o r n e y ' s  employment were made unequivocal ly  c l e a r  i n  t h e  

October 13,  1976 le t ter .  The pe r sona l  r e p r e s e n t a t i v e s  

acknowledged r e c e i p t  of t h e  l e t t e r  and,  a t  t r i a l ,  pe r sona l  

r e p r e s e n t a t i v e  McCann t e s t i f i e d  t h a t  he understood t h e  mean- 

i n g  o f  t h e  l e t te r .  The r e p r e s e n t a t i v e s  d i d  n o t  o b j e c t  t o  

t h e  s p e c i f i e d  f e e  arrangement f o r  a t  least  seven more months, 

du r ing  which t i m e  t h e  a t t o r n e y s  cont inued t o  perform l e g a l  



s e r v i c e s  f o r  t h e  e s t a t e .  Moreover, a t  a  l a t e r  t i m e ,  per-  

sona l  r e p r e s e n t a t i v e  McCann s igned t h e  f e d e r a l  e s t a t e  t a x  

r e t u r n  on which t h e  3  p e r c e n t  f e e  was c l e a r l y  s t a t e d .  Nor 

does  t h e  evidence i n d i c a t e  t h a t  McCann w a s  inexper ienced  i n  

t h e  ways of t h e  world. 

Pe r sona l  r e p r e s e n t a t i v e  McCann w a s  an  e x t r a o r d i n a r i l y  

well-educated and exper ienced man. He t e s t i f i e d  t h a t  he i s  

t h e  o f f i c e r  of a major co rpo ra t ion ,  a c e r t i f i e d  p u b l i c  ac- 

coun tan t  and i s  l i c e n s e d  t o  p r a c t i c e  l a w  i n  two states, 

I l l i n o i s  and North Dakota. H e  e n t e r e d  i n t o  t h e  c o n t r a c t  

w i t h  h i s  eyes  open and wi th  f u l l  awareness of  t h e  impl ica-  

t i o n s .  W e  ag ree  w i t h  t h e  conc lus ion  of t h e  D i s t r i c t  Court  

t h a t  he r a t i f i e d  t h e  f e e  agreement. Sec t ion  13-325, R.C.M. 

1947, now s e c t i o n  28-2-503(2) MCA; Annot., 1 3  A.L.R.3d 701, 

745. 

Next, t h e  pe r sona l  r e p r e s e n t a t i v e  a rgues  t h a t  s e c t i o n  

91A-3-722, R.C.M. 1947, now s e c t i o n  72-3-634 MCA, which 

provides  f o r  j u d i c i a l  review of a t t o r n e y  fees, impar t s  an  

" o v e r r i d i n g  c o n s i d e r a t i o n  of reasonableness"  t h a t  e f f e c t i v e l y  

i n v a l i d a t e s  t h e  t e r m s  of any c o n t r a c t  f o r  p r o b a t e - r e l a t e d  

s e r v i c e s .  This  s e c t i o n  provides:  

"Proceedings f o r  review of employment of a g e n t s  
and cornpensat= o f s G a 1  r e p r e s e n t ~ i v e s  
and employees of e s t a t e  -- c o u r t  -- t o  se t  d i spu ted  
f e e .  Upon t h e f i l i n g  of a motion f o r  s e t t l e m e n t  
of f e e s  by t h e  c o u r t  f i l e d  by an  i n t e r e s t e d  per -  
son, t h e  pe r sona l  r e p r e s e n t a t i v e  o r  t h e  person 
employed by t h e  pe r sona l  r e p r e s e n t a t i v e  and a f -  
ter n o t i c e  t o  a l l  i n t e r e s t e d  persons ,  t h e  pro- 
p r i e t y  of employment of any person  by a  pe r sona l  
r e p r e s e n t a t i v e  i nc lud ing  any a t t o r n e y ,  a u d i t o r ,  
investment  a d v i s o r  o r  o t h e r  s p e c i a l i z e d  agent  
o r  a s s i s t a n t ,  t h e  reasonableness  of t h e  compen- 
s a t i o n  of any person  s o  employed, o r  t h e  rea-  
sonableness  o f  t h e  compensation determined by 
t h e  pe r sona l  r e p r e s e n t a t i v e  f o r  h i s  own s e r v i c e s ,  
s h a l l  be reviewed and determined by t h e  c o u r t .  
I n  any d i s p u t e  concerning f e e s ,  t h e  c o u r t  s h a l l  
s e t  t h e  f e e .  Any person who has  r ece ived  exces- 
s i v e  compensation from an e s t a t e  f o r  s e r v i c e s  
rendered may be ordered  to make a p p r o p r i a t e  r e -  
funds." 



The provision does not restrict the personal repre- 

sentative's capacity or freedom to contract, except that he 

may not contract for excessive fees. Nor can this section 

be read in isolation from other provisions of the probate 

code. Section 91A-3-713(21), R.C.M. 1947, now section 72-3- 

613(21) MCA, specifically authorizes the personal representa- 

tive to employ, and therefore to contract for, the services 

of an attorney. Section 91A-3-720, R.C.M. 1947, now section 

72-3-633 MCA, entitled "Compensation of Attorney" merely 

places a ceiling on the amount of compensation payable to an 

attorney for ordinary services. These provisions establish 

the boundaries of the personal representative's authority 

to contract for the services of an attorney. The fee in- 

volved in the instant case fits within these limits. Accord- 

ingly, the fee contract was valid under the applicable provisions 

of the Montana Uniform Probate Code. 

Personal representative McCann next argues that attor- 

ney fees based on a fixed percentage of the estate value 

are against public policy because the attorney will inflate 

the value of the estate in order to increase his fee. This 

Court's duty is to construe the law as it is written. Sec- 

tion 93-401-15, R.C.M. 1947, now section 1-2-101 MCA. If 

no ambiguity exists in a statute, the letter of the law will 

not be disregarded under the pretext of pursuing its spirit. 

Vaughn & Ragsdale v. State Board of Equalization (1939), 

109 Mont. 52, 60, 96 P.2d 420, 424. The statutory provision 

governing compensation of attorneys in estate matters is 

section 91A-3-702, R.C.M. 1947, now section 72-3-633 MCA. 

In pertinent part it states that "if the services of an at- 

torney are engaged by the personal representative, the 

compensation of such attorney shall not exceed one and one 



h a l f  (1 1/2) t i m e s  t h e  compensation a l l owab le  t o  t h e  pe r sona l  

r e p r e s e n t a t i v e . "  The pe r sona l  r e p r e s e n t a t i v e  i s  al lowed a 

" reasonable  compensation" n o t  t o  exceed 3  p e r c e n t  of t h e  

f i r s t  $40,000 o f  t h e  r e p o r t e d  e s t a t e  v a l u e  and 2 p e r c e n t  of 

t h e  va lue  over  $40,000. Sec t ion  91A-3-719, R.C.M. 1947, now 

s e c t i o n  72-3-631 MCA. W e  f i n d  no p u b l i c  p o l i c y  i n  t h e s e  

a p p l i c a b l e  s t a t u t e s  t h a t  would i n v a l i d a t e  a  fee c l e a r l y  

coming w i t h i n  t h e i r  terms.  

W e  nex t  d i s c u s s  t h e  q u e s t i o n  o f  whether t h e  D i s t r i c t  

C o u r t ' s  review of t h e  a t t o r n e y  f e e s  pu r suan t  t o  s e c t i o n  91A- 

3-722 was proper .  The persona l  r e p r e s e n t a t i v e  contends  t h a t  

by invoca t ion  of  t h i s  s t a t u t e  t h e  D i s t r i c t  Court  i s  r e q u i r e d  

t o  f i x  a  r ea sonab le  a t t o r n e y ' s  f e e  w i thou t  r e f e r e n c e  t o  t h e  

t e r m s  of an  e x i s t i n g  c o n t r a c t .  But w e  s e e  no reason  t o  

t o t a l l y  i gno re  t h e  terms of a  c o n t r a c t  between a n  a t t o r n e y  

and t h e  pe r sona l  r e p r e s e n t a t i v e .  

The fo l lowing  e d i t o r i a l  comment appears  under s e c t i o n  

" I n  view of t h e  broad j u r i s d i c t i o n  con fe r r ed  on 
t h e  p roba te  c o u r t  by s e c t i o n  [91A-3-1053 , de- 
s c r i p t i o n  of t h e  s p e c i a l  proceeding au tho r i zed  
by t h i s  s e c t i o n  might  be unnecessary.  But, t h e  
code ' s  theory  t h a t  pe r sona l  r e p r e s e n t a t i v e s  may 
f i x  t h e i r  own f e e s  - and t h o s e  of  e s t a t e  a t t o r n e y s  
marks  a n  impor t an t  d e p a r t u r e  from much e x i s t i n g  
p r a c t i c e  under which f e e s  are determined by t h e  
c o u r t  i n  t h e  f i r s t  i n s t a n c e .  Hence, it seemed 
w i s e  t o  emphasize t h a t  any i n t e r e s t e d  person  can 
g e t  j u d i c i a l  review of f e e s  i f  he d e s i r e s  it. 
Also,  i f  exces s ive  f e e s  have been p a i d ,  t h i s  
s e c t i o n  prov ides  a qu ick  and e f f i c i e n t  remedy." 

This  comment focuses  ou r  a t t e n t i o n  of t h e  p r o v i s i o n ' s  p r i n c i -  

p a l  u t i l i t y .  I t  provides  i n t e r e s t e d  persons  wi th  j u d i c i a l  

review t o  guard a g a i n s t  exces s ive  f e e s  set  by a pe r sona l  

r e p r e s e n t a t i v e  i n  t h e  e x e r c i s e  of h i s  newly con fe r r ed  d i s c r e -  

t i o n .  I t  i s  a s p e c i a l ,  formal proceeding i n  which i n t e r e s t e d  

persons  o b t a i n  a qu ick  and e f f e c t i v e  remedy a g a i n s t  exces s ive  



compensation. Upon t h e  f i l i n g  of a p e t i t i o n  under s e c t i o n  

91A-3-722, t h e  D i s t r i c t  Court  must determine i f  t h e  compensa- 

t i o n  p a i d  i s  exces s ive  i n  l i g h t  of a l l  t h e  c i rcumstances .  

I n  s o  doing,  t h e  c o u r t  i s  n o t  s e t t i n g  t h e  f e e ,  it i s  review- 

i n g  t h e  f e e  arrangement. Na tu ra l ly ,  t h e  f a c t o r s  bea r ing  on 

reasonableness  of court-awarded a t t o r n e y  f e e s  must be  taken  

i n t o  account  i n  determining i f  a p a r t i c u l a r  f e e  i s  e i t h e r  

exces s ive  o r  reasonable .  But under t h e  p roba te  code, i t  i s  

t h e  pe r sona l  r e p r e s e n t a t i v e ,  n o t  t h e  c o u r t ,  who sets t h e  f e e  

i n  t h e  f i rs t  i n s t a n c e .  

I n  exp la in ing  t h e  n a t i o n a l  p r o v i s i o n ,  Uniform Proba te  

Code s e c t i o n  3-721, which i s  v i r t u a l l y  i d e n t i c a l  t o  s e c t i o n  

91A-3-722, t h e  Uniform Proba te  Code P r a c t i c e  Manual s t a t e s :  

"The Code's t r a n s f e r  of t h e s e  m a t t e r s  t o  t h e  
pe r sona l  r e p r e s e n t a t i v e  i n  t h e  f i r s t  i n s t a n c e ,  
w i t h  p r o v i s i o n  f o r  review i n  t h e  c a s e  of d i s -  
p u t e  should tend  t o  promote p r i o r  agreement 
between t h o s e  i n t e r e s t e d  i n  estates,  on t h e  one 
hand, and those  a s s i s t i n g  i n  a d m i n i s t r a t i o n s ,  
on t h e  o t h e r .  I f  more f e e  agreements r e s u l t ,  
d i s p u t e s  and complaints  about  f e e s  w i l l  be 
fewer,  whether t h e  amounts involved remain 
t h e  same, o r  a r e  i nc reased  o r  decreased ."  
Wellman, Uniform Proba te  Code P r a c t i c e  Manual, 
2d Ed. I Val- 1, p. 322. 

It  i s  c l e a r  t h a t  a c o u r t ,  when reviewing a fee agreement 

under a s u b s t a n t i a l l y  performed c o n t r a c t ,  cannot  b l i n d  i t s e l f  

t o  t h e  t e r m s  of  t h e  c o n t r a c t  and make i t s  own de t e rmina t ion  

of  what i s  reasonable .  

I n  t h e  p r e s e n t  ca se ,  t h e  D i s t r i c t  Court  determined t h a t  

s e c t i o n  91A-3-713(21) (which empowers t h e  pe r sona l  r ep re sen ta -  

t i v e  t o  employ an  a t t o r n e y )  and s e c t i o n  91A-3-722 (which 

a l lows  t h e  c o u r t  t o  review t h e  employment o f  a t t o r n e y s  and 

t h e i r  f e e s ) ,  must be  cons t rued  t o g e t h e r  s o  as t o  g i v e  e f f e c t  

t o  each p rov i s ion  and make them compat ible  w i th  each o t h e r .  
D i s t r i c t  

Applying t h i s  s t anda rd ,  the /  Court  found t h e  amount o f  t h e  



f e e  t o  be  r ea sonab le  on i t s  f a c e  as i t  w a s  w i t h i n  t h e  l i m i t s  

of compensation provided f o r  i n  s e c t i o n s  91A-3-719, R.C.M. 

1947, now s e c t i o n  72-3-631 MCA, and s e c t i o n  91A-3-720, 

R.C.M. 1947, now s e c t i o n  72-3-633 MCA. A f t e r  determining 

t h a t  t h e  s e r v i c e s  w e r e  s u b s t a n t i a l l y  performed, t h e  c o u r t  

concluded t h a t  i t s  t a s k  w a s  t o  appor t ion  t h e  agreed com- 

pensa t ion  according t o  t h e  percen tage  of  o r d i n a r y  s e r v i c e s  

completed by t h e  a t t o r n e y s  a s  of t h e  d a t e  of t h e i r  d i s cha rge .  

On t h e  o t h e r  hand, t h e  pe r sona l  r e p r e s e n t a t i v e  con- 

t ends  t h a t  once an  a t t o r n e y  i s  d i scharged ,  he can on ly  be  

compensated on t h e  b a s i s  of quantum m e r u i t ,  whereby recovery 

i s  l i m i t e d  e x c l u s i v e l y  t o  t h e  reasonable  va lue  of s e r v i c e s  

rendered on an  hour ly  b a s i s .  Again, he would have t h e  c o u r t  

t o t a l l y  d i s r e g a r d  t h e  s u b s t a n t i a l l y  performed c o n t r a c t  be- 

tween t h e  pe r sona l  r e p r e s e n t a t i v e  and a t t o r n e y .  W e  n o t e  

moreover t h a t  s e c t i o n  91A-3-722 sets f o r t h  no such measure 

of compensation. 

A s  i n d i c a t e d  p rev ious ly ,  t h e  pe r sona l  r e p r e s e n t a t i v e  

can c o n t r a c t  f o r  an  a t t o r n e y ' s  s e r v i c e s  ( s e c t i o n  91A-3- 

713(21 ) )  and under s e c t i o n  91A-3-808, R.C.M. 1947, now sec-  

t i o n  72-3-612 MCA, t h e  e s t a t e  i s  bound by such c o n t r a c t s .  

Though t h e  f e e  c o n t r a c t  i s  open t o  review under s e c t i o n  

91A-3-722, R.C.M. 1947, now s e c t i o n  72-3-634 MCA, t h e  amount 

of  t h e  f e e  i s  n o t  au toma t i ca l ly  conver ted i n t o  a quantum 

m e r u i t  measure of compensation. Indeed,  quantum m e r u i t  

compensation i s  normally a p p r o p r i a t e  on ly  where a  v a l i d  

c o n t r a c t  does n o t  e x i s t .  7  Arn.Jur.2d At torneys  at a, 
8232; H a r r i s  v. Root (1903) ,  28 Mont. 159, 72 P.  429. 

W e  emphasize t h a t t h i s  i s  n o t  a  c a s e  of a t t o r n e y  f e e s  

a s se s sed  a g a i n s t  an  opposing p a r t y  and awarded by t h e  c o u r t  

pu r suan t  t o  a  s t a t u t e .  I n  such c a s e ,  t h e  c o u r t  determines  



t h e  reasonableness  of t h e  f e e  i n  t h e  f i r s t  i n s t a n c e ,  and 

t h i s  Court  d i sapproves  r e l i a n c e  on cont ingency f e e  c o n t r a c t s  

i n  s e t t i n g  t h e  f e e .  See e .g . ,  S t a t e  Department of  Highways 

v. Schumacher (1979) , Mont. , 590 P.2d 1110, 36 

St.Rep. 260, 266; S t a t e  Highway Commission v. Marsh (1978) ,  

Mont. , 575 P.2d 38, 43, 35 St.Rep. 105, 110. I n  

t h i s  case, however, t h e  pe r sona l  r e p r e s e n t a t i v e  r eques t ed  

j u d i c i a l  review and de te rmina t ion  of  compensation due under 

a v a l i d ,  s u b s t a n t i a l l y  performed c o n t r a c t  f o r  s e r v i c e s .  Under 

t h e s e  c i rcumstances  t h e  c o u r t  must ac t  as bo th  f i n d e r  of f a c t  

and as a r b i t e r  between c o n t r a c t u a l l y  bound p a r t i e s .  W e  do 

n o t  b e l i e v e  t h a t  s e c t i o n  91A-3-722 was in t ended  t o  pe rmi t  

competent,  f u l l y  informed pe r sona l  r e p r e s e n t a t i v e s  t o  disavow 

t h e i r  o the rwi se  en fo rceab le  c o n t r a c t s  f o r  a n  a t t o r n e y ' s  

s e r v i c e s .  

Consider ing t h e  p r i n c i p a l  purpose of s e c t i o n  91A-3-722 

and t h e  excep t iona l  c i rcumstances  surrounding i t s  i n v o c a t i o n  

i n  t h i s  ca se ,  t h e  D i s t r i c t  Court  d i d  n o t  err i n  r e f u s i n g  

quantum -- meru i t  a s  t h e  measure of compensation. The c o u r t ' s  

t h r e shho ld  de t e rmina t ion  of reasonableness ,  fol lowed by an  

apport ionment of t h e  agreed  f e e  t o  t h e  percen tage  of  t h e  job 

completed, w a s  p roper .  

Based on t h e s e  f a c t o r s ,  w e  see no e r r o r  i n  t h e  exc lus ion  

of evidence a s  t o  t h e  a t t o r n e y ' s  a c t u a l  t i m e  expended i n  pro- 

b a t e .  We no te  i n  t h i s  regard  t h a t  t h e  t i m e  f a c t o r  has ,  

g e n e r a l l y  speaking,  p layed a r e l a t i v e l y  minor r o l e  i n  d e t e r -  

mina t ion  by a c o u r t  of reasonable  a t t o r n e y  f e e s  i n  p roba te .  

See Annot., 58 A.L.R.3d 317, 325; 7 Arn.Jur.2d At torneys  - a t  

Law, 523%; I n  re  E s t a t e  of Wood (Ohio App. 1977) ,  379 N.E.  2d - 

256, 261. I n  t h i s  case, t h e  ~ i s t r i c t  Court  was f u l l y  ad- 

v i s e d  as t o  t h e  work completed i n  r e l a t i o n  to  t h e  work t h a t  



remained t o  be done. Although w e  cons ide r  t i m e  a c t u a l l y  

s p e n t  on p roba te  s e r v i c e s  t o  be r e l e v a n t  t o  a  de t e rmina t ion  

of reasonableness ,  w e  do n o t  f i n d  i t s  exc lus ion  under t h e  

f a c t s  of t h i s  c a s e  t o  be r e v e r s i b l e  e r r o r .  

Nor do we f i n d  r e v e r s i b l e  e r r o r  i n  t h e  D i s t r i c t  C o u r t ' s  

p r o v i s i o n  a l lowing  an  adjustment  of t h e  a t t o r n e y  f e e s  i n  t h e  

even t  t h e  e s t a t e  va lue  i s  l a t e r  r e v i s e d  upward o r  downward 

by t h e  f e d e r a l  t ax ing  a u t h o r i t i e s .  The agreed  upon cons idera -  

t i o n  f o r  t h e  a t t o r n e y ' s  s e r v i c e s  was 3  p e r c e n t  of  t h e  e s t a t e  

va lue  f o r  f e d e r a l  e s t a t e  t a x  purposes.  F ix ing  t h e  f e e  i n  

p ropor t ion  t o  t h a t  va lue  was c o n s i s t e n t  w i th  t h e  i n t e n t  of 

t h e  c o n t r a c t i n g  p a r t i e s .  

The l a s t  i s s u e  r a i s e d  by t h e  pe r sona l  r e p r e s e n t a t i v e  

i s  t h a t  t h e  evidence d i d  n o t  suppor t  a f i n d i n g  t h a t  t h e  con- 

t r a c t  w a s  95 p e r c e n t  completed a t  t h e  t i m e  of t h e  a t t o r n e y ' s  

d i s cha rge .  He contends  t h e r e  is s u b s t a n t i a l  work t h a t  re- 

mains t o  be done. W e  n o t e  t h a t  t h e  a t t o r n e y  c o n t r a c t e d  t o  

perform t h e  "o rd ina ry  s e r v i c e s "  f o r  t h e  e s t a t e .  The evidence 

a t  t r i a l  w a s  c o n f l i c t i n g  a s  t o  whether t h e  work remaining 

t o  be done w a s  of  a n  "ord inary"  o r  " ex t r ao rd ina ry"  n a t u r e .  

I t  was t h e  c o u r t ' s  f a c t u a l  de t e rmina t ion  which f i n a l l y  set- 

t l e d  on t h e  f i n d i n g  of 95 p e r c e n t  completion.  We w i l l  n o t  

s u b s t i t u t e  our  judgment f o r  t h a t  of t h e  t r i a l  c o u r t  where 

t h e r e  w a s  s u b s t a n t i a l  evidence t o  suppor t  a f i n d i n g  of f a c t .  

Kosmerl v. Barbour (1979) ,  Mont. , 589 P.2d 1017, 

1019, 36 St-Rep.  210, 212-13; Gross v.  Holzworth (1968) ,  

151  Mont. 179, 185, 440 P.2d 765, 768. The D i s t r i c t  Cour t  

heard test imony from both  s i d e s  and was n o t  wi thout  i t s  own 

knowledge on e s t a t e  m a t t e r s  i n  g e n e r a l  and t h i s  e s t a t e  i n  

p a r t i c u l a r .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  



W e  Concur: 

Cpief J u s t i c e  
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