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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion of  
t h e  Cour t .  

Defendant ,  J u l i a n  R ibe r a ,  Jr . ,  a p p e a l s  from h i s  conv ic -  

t i o n  of  one  coun t  of p o s s e s s i o n  of dangerous  d rugs  and one  

c o u n t  of  a t t emp ted  sale o f  dangerous  d r u g s  fo l l owing  a 

non jury  t r i a l  i n  t h e  D i s t r i c t  Cou r t  of  t h e  Twelf th  J u d i c i a l  

D i s t r i c t ,  H i l l  County, t h e  Honorable B.  W. Thomas p r e s i d i n g .  

On February  2 4 ,  1978, James Owens, a s s i s t a n t  p r i n c i p a l  

o f  Havre High School ,  r e c e i v e d  a  n o t e  from h i s  s e c r e t a r y  

which s h e  had j u s t  r e c e i v e d  from a  s t u d e n t .  The s t u d e n t  had 

w r i t t e n  t h e  fo l l owing  d e s c r i p t i o n  a long  w i t h  t h e  l a s t  f o u r  

d i g i t s  of a  l i c e n s e  number on t h e  paper :  

" s h o r t  dark-skinned b l u e  c o a t  
shou lde r  l e n g t h  h a i r  bea rd  & mustache.  

peachy d a r k .  
3759" 

The s e c r e t a r y  wro t e  t h e  fo l l owing  under  t h e  s t u d e n t ' s  de- 

s c r i p t i o n :  

"Mr. Owens-- 
A s t u d e n t  j u s t  informed m e  t h a t  he  saw a 

man t r y i n g  t o  s e l l  d r u g s  t o  k i d s  i n  t h e  w e s t  
p a rk ing  l o t .  

B.P." 

Owens went t o  t h e  doorway of  t h e  w e s t  f o y e r  o f  t h e  s c h o o l  

where he  cou ld  see t h e  pa rk ing  l o t .  H e  saw a  man who f i t  

t h e  d e s c r i p t i o n  on t h e  n o t e  t a l k i n g  t o  some s t u d e n t s .  H e  

a l s o  saw a  c a r  i n  t h e  pa rk ing  l o t .  The l a s t  f o u r  d i g i t s  o f  

t h e  l i c e n s e  matched t h o s e  on t h e  no t e .  

Owens r e t u r n e d  t o  h i s  o f f i c e  and c a l l e d  t h e  Havre 

P o l i c e  Department.  H e  i d e n t i f i e d  h i m s e l f ,  r e p o r t e d  t h e  

i n c i d e n t ,  and asked  t h a t  p o l i c e  b e  s e n t  t o  t h e  schoo l .  

A f t e r  r e p o r t i n g  t h e  i n c i d e n t  he  r e t u r n e d  t o  t h e  w e s t  f o y e r  

of t h e  b u i l d i n g  and con t i nued  t o  watch.  

A f t e r  a  s h o r t  t i m e  t h e  s u s p e c t  g o t  i n t o  t h e  c a r  a l ong  

w i t h  two companions, and t h e y  d rove  away. Owens a g a i n  



c a l l e d  t h e  p o l i c e  t o  t e l l  them t h e  s u s p e c t  w a s  l e a v i n g  i n  a  

c a r  w i t h  two o t h e r s .  This  in format ion  was r e l ayed  by r a d i o  

t o  t h e  two o f f i c e r s  who were responding t o  t h e  c a l l .  

The o f f i c e r s  met t h e  c a r  a long t h e  way and stopped it. 

A pat-down sea rch  w a s  made of defendant  and f i v e  "Baggies" 

of what l a t e r  proved t o  be  mari juana were found i n  a  pocket  

of  h i s  coa t .  The t h r e e  were taken t o  t h e  p o l i c e  s t a t i o n  

wh i l e  one of t h e  o f f i c e r s  fol lowed i n  t h e i r  c a r .  

A t  t h e  s t a t i o n  t h e  p o l i c e  r ece ived  t h e  o r a l  and w r i t t e n  

consen t  of t h e  owner and d r i v e r  of  t h e  c a r ,  Kenneth Berger ,  

t o  s e a r c h  h i s  c a r .  The subsequent s e a r c h  y i e lded  an  addi -  

t i o n a l  f i v e  Baggies of mari juana which had been p laced  i n  a 

brown paper bag i n  t h e  backsea t .  

Defendant ' s  arrest and t h e  subsequent  s ea rch  w e r e  

accomplished wi thou t  a  war ran t .  H e  f i l e d  a  motion t o  sup- 

p r e s s  a s  evidence a t  t r i a l  bo th  t h e  mari juana s e i z e d  from 

h i s  c o a t  pocke ts  and t h a t  s e i z e d  from t h e  backsea t  of 

Be rge r ' s  c a r .  Following a n  e v i d e n t i a r y  hea r ing ,  t h e  c o u r t  

e n t e r e d  f i n d i n g s  of f a c t ,  conc lus ions  of law and an  o r d e r  

denying de fendan t ' s  motion. 

Defendant renewed h i s  motion t o  suppress  a t  t r i a l  and 

a l s o  moved f o r  an a c q u i t t a l  on Count I1 charg ing  him w i t h  

a t tempted  s a l e .  This  l a t t e r  motion, which was a l s o  den ied ,  

a l l e g e d  t h a t  t h e  evidence presen ted  by t h e  S t a t e  was i n s u f -  

f i c i e n t  t o  show a  d i r e c t  unequivocal  a c t  committed by defen- 

d a n t  toward t h e  commission of a  sale.  The State  had pre-  

s en t ed  t h r e e  h igh  school  s t u d e n t s  a s  w i tnes ses .  Kathy 

Barlow t e s t i f i e d :  "He asked u s  i f  w e  wanted t o  buy a  bag." 

She f u r t h e r  t e s t i f i e d  t h a t  a l though  defendant  d i d  n o t  ex- 

p l a i n  h i s  meaning, she  understood him t o  mean a  bag of 

mari juana.  H e  d i d  n o t  show her  t h e  mari juana.  The t e s t i -  



mony of t h e  o t h e r  h i g h  s choo l  s t u d e n t s  was s u b s t a n t i a l l y  

s i m i l a r .  No one t e s t i f i e d  t h a t  t h e y  saw any mar i juana  a t  

t h e  s choo l .  

Defendant  p r e s e n t s  t h r e e  i s s u e s  f o r  r ev iew which can  be  

s t a t e d  a s  fo l lows :  

1. Whether t h e  arrest  of  de f endan t  w a s  suppo r t ed  by 

p r o b a b l e  cause?  

2.  Whether t h e  subsequen t l y  s e i z e d  ev idence  w a s  t h e  

f r u i t  o f  a n  i l l e g a l  a r r e s t ?  

3 .  Whether de f endan t  committed a d i r ec t  unequ ivoca l  

a c t  s u f f i c i e n t  t o  s u p p o r t  h i s  c o n v i c t i o n  of  t h e  c r ime  of  

a t t emp ted  s a l e  o f  dangerous  d rugs?  

PROBABLE CAUSE 

Defendant  a r g u e s  t h a t  t h e  o f f i c e r s  d i d  n o t  have proba- 

b l e  c ause  t o  s t o p  t h e  au tomobi le  i n  which d e f e n d a n t  was 

r i d i n g  because  when Owens c a l l e d  t h e  p o l i c e ,  he  d i d  n o t  

i d e n t i f y  t h e  s o u r c e  o f  h i s  i n fo rma t ion  and t h e  d i s p a t c h e r  

asked him no q u e s t i o n s .  

The S t a t e  responds  by a rgu ing  t h a t  t h e  p o l i c e  w e r e  

informed of  t h e  "unde r ly ing  c i rcumstances"  g i v i n g  r i se  t o  

Owens' t i p  t o  a n  e x t e n t  s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  o f  

p robab l e  cause .  

Both p a r t i e s  c i t e  Owens' t e s t imony  from t h e  t r a n s c r i p t  

of t h e  s u p p r e s s i o n  h e a r i n g  r e g a r d i n g  t h e  i n fo rma t ion  he  gave  

t h e  p o l i c e  d u r i n g  h i s  f i r s t  c a l l :  

"I s a i d  I have i n f o r m a t i o n  from one of  my s t u d e n t s  
t h a t  he  was approached i n  t h e  w e s t  p a rk ing  l o t  t o  
buy d rugs .  H e r e  i s  t h e  d e s c r i p t i o n  o f  t h e  i n d i -  
v i d u a l .  H e r e  i s  t h e  l i c e n s e  number o f  t h e  c a r .  
I j u s t  saw t h i s  i n d i v i d u a l  o u t  t h e r e .  Ask you t o  
g e t  down h e r e  as f a s t  as p o s s i b l e . "  



O f f i c e r  F i s h e r ,  t h e  d i s p a t c h e r  who r ece ived  t h e  c a l l ,  gave 

somewhat less e x t e n s i v e  test imony r ega rd ing  t h i s  same ex- 

change: 

"Q. And can you s t a t e  what M r .  Owens s a i d  t o  you? 
A. Y e s .  H e  t o l d  me t h a t  t h e r e  w a s  an  o l d e r  model 
c a r ,  whi te ,  s i t t i n g  i n  t h e  w e s t  pa rk ing  l o t  of t h e  
h igh  school  s e l l i n g  d rugs  t o  k i d s .  

"Q.  Did you ask  M r .  Owens any q u e s t i o n s ?  A.  No. 
He had t h e  l i c e n s e  number and he s a i d  he d i d .  1 2 -  
3759. I gave t h a t  t o  them and they  l e f t .  

"Q. And he gave you a  d e s c r i p t i o n  of t h e  i n d i -  
v idua l ?  A .  Yes. The one t h a t  w a s  s e l l i n g  t h e  
drugs  was wearing a  b l u e  j acke t .  Long dark  h a i r .  
Dark complected. 

"Q. And d i d  he a d v i s e  you t h a t  t h e  i n d i v i d u a l  was 
s e l l i n g  drugs  t o  him? A. No. To some k i d s .  

"Q. And d i d  he g i v e  any in format ion  about ,  t o  ad- --- -- 
v i s e  you o f  how he knew t h a t ?  A. No." (Emphasis ----- - 
added. ) 

Included i n  Finding of F a c t  No. 1 i s  t h e  fo l lowing:  

"He then  r e tu rned  t o  h i s  o f f i c e  and c a l l e d  t h e  
Havre P o l i c e  Department. He i d e n t i f i e d  h imse l f ,  
r e p o r t e d  t h e  i n c i d e n t  and asked t h a t  p o l i c e  be  
s e n t  t o  t h e  school .  He then  r e tu rned  t o  t h e  
foye r  . . ." 

Finding of F a c t  No. 6  inc luded  t h e  fo l lowing:  

"6. A t  t h e  t i m e  t h e  Berger c a r  was stopped by o f -  
f i c e r s  Brown and Harada, personne l  of t h e  Havre 
P o l i c e  Department possessed t h e  fo l lowing  informa- 
t i o n :  

" ( c ) .  Owens' r e p o r t  was based on in format ion  which 
he had r ece ived  from a  s tuden t . "  

Sec t ion  95-701, R.C.M. 1947, now s e c t i o n  46-5-101 MCA, p rov ides  

i n  p e r t i n e n t  p a r t  t h a t :  

"A s e a r c h  of a  person ,  o b j e c t  o r  p l a c e  may be made 
and ins t ruments ,  a r t i c l e s ,  o r  t h i n g s  may be s e i z e d  
i n  accordance w i t h  t h e  p rov i s ions  of t h i s  chap te r  
when t h e  s ea rch  i s  made: 

"(a) A s  an i n c i d e n t  t o  a  l awfu l  a r r e s t . "  



I f  t h e  a r r e s t i n g  o f f i c e r s  d i d  n o t  have p robab l e  cause  t o  

s t o p  t h e  automobi le ,  no ev idence  d i s cove red  a s  a r e s u l t  of a  

s e a r c h  of de f endan t  c an  be  used t o  j u s t i f y  t h e  a r r e s t .  

S t a t e  v .  Lahr (1977) ,  Mont. , 560 P.2d 527, 34 

I n  S t a t e  ex  rel .  Townsend v .  D i s t .  Cour t  (1975) ,  168 

Mont. 357, 360-61, 543 P.2d 193, 195, t h i s  Cour t  s t a t e d :  

" I t  cannot  be  d i s p u t e d  t h a t  hea r say  i n fo rma t ion  
may b e  cons ide red  t o  e s t a b l i s h  p robab l e  cause .  
[ C i t a t i o n s  omi t t ed . ]  But when hea r say  informa- 
t i o n  forms t h e  j u s t i f i c a t i o n  f o r  a  f i n d i n g  of 
p robab l e  cause  and t h e  i s s u a n c e  of a  s e a r c h  war- 
r a n t ,  t h e  two-pronged tes t  set  o u t  i n  Agu i l a r  v .  
Texas, 378 U . S .  108, 114,  84 S.Ct. 1509, 1514, 
12  L.Ed.2d 723, must be  a p p l i e d  and s a t i s f i e d :  

II 1 . . . t h e  m a g i s t r a t e  must be  informed of  some 
of  t h e  under ly ing  c i rcumstances  from which t h e  
in formant  concluded t h a t  t h e  n a r c o t i c s  w e r e  where 
he  claimed they  were, and some o f  t h e  under ly ing  
c i rcumstances  from which t h e  o f f i c e r  concluded 
t h a t  t h e  in formant ,  whose i d e n t i t y  need n o t  be  
d i s c l o s e d ,  [ c i t a t i o n  omi t t ed ]  was " c r e d i b l e "  o r  
h i s  i n fo rma t ion  " r e l i a b l e . " " '  

The argument i n  t h e  i n s t a n t  c a s e  c e n t e r s  on t h e  f i r s t  prong 

of  t h i s  t e s t :  whether t h e  o f f i c e r s  who a r r e s t e d  de fendan t  

were "informed of  some of t h e  under ly ing  c i rcumstances  from 

which t h e  in formant  concluded [ t h a t  de f endan t  was s e l l i n g  

d rugs  t o  s t u d e n t s ] . "  A s  p r e v i o u s l y  o u t l i n e d ,  t h e  t es t imony  

v a r i e s  on t h i s  p o i n t .  

Our review of t h e  r e c o r d  i n  t h i s  c a s e  does  n o t  e s t a b -  

l i s h  a  s u f f i c i e n t  b a s i s  f o r  f i n d i n g  t h a t  d e f e n d a n t ' s  a r r e s t  

was suppor ted  by p robab l e  cause .  The t es t imony  of  t h e  

a r r e s t i n g  o f f i c e r s ,  a s  w e l l  a s  t h e  p o l i c e  d i s p a t c h e r ,  re- 

v e a l s  t h a t  they  d i d  n o t  have s u f f i c i e n t  knowledge of  t h e  

unde r ly ing  c i rcumstances  of Owens1 t i p  t o  e s t a b l i s h  p robab l e  

cause  t o  arrest defendan t .  

I n  a  s i t u a t i o n  where p o l i c e  o f f i c e r s  expec t  t o  make a  

w a r r a n t l e s s  arrest ,  t h e  arrest must  be  based on p robab l e  



cause .  When t h a t  p robab l e  c ause  i s  based on a  t i p ,  s p r i n g -  

i n g  from a n  i n f o r m a n t ' s  p e r s o n a l  o b s e r v a t i o n ,  t h e  i n f o r -  

man t ' s  r e l i a b i l i t y  becomes s i g n i f i c a n t .  Where t h e  r e l i -  

a b i l i t y  o f  t h e  i n fo rman t  i s  a s s u r e d ,  a s  i n  t h i s  c a s e ,  b u t  

where h i s  i n fo rma t ion  i s  based on someone e l se ' s  s t a t e m e n t s ,  

t h e  p o l i c e  must make some f u r t h e r  i n q u i r y  o f  t h e  i n fo rman t  

r e g a r d i n g  t h e  unde r ly ing  c i r cums t ances  o f  h i s  conc lu s ion  

t h a t  it i s  p robab l e  t h a t  a n  o f f e n s e  i s  be ing  o r  h a s  been 

cornmi t t e d .  

While Owens d i d  n o t  have t o  r e v e a l  t o  t h e  p o l i c e  t h e  

i d e n t i t y  of  t h e  s t u d e n t  who gave him t h e  n o t e ,  t h e  p o l i c e  

shou ld  have asked Owens a  few q u e s t i o n s  such a s  whether  he  

knew t h e  s t u d e n t ,  whether  t h e  s t u d e n t  had been p e r s o n a l l y  

approached by t h e  s u s p e c t  o r  whether  t h e  s t u d e n t  had over -  

hea rd  a n  o f f e r  o r  a c t u a l l y  s een  any d rugs .  

I n  view of t h e  f a c t  t h a t  Owens p e r s o n a l l y  obse rved  no 

conduc t  on t h e  p a r t  o f  t h e  s u s p e c t  which cou ld  be  c l a s s i f i e d  

a s  c r i m i n a l  conduct ,  t h i s  b r i e f  i n q u i r y  by t h e  p o l i c e  would 

have reduced t h e  p o s s i b i l i t y  of  a  misunders tand ing  and 

s a t i s f i e d  c e r t a i n  minimum s t a n d a r d s  f o r  e s t a b l i s h i n g  proba- 

b l e  cause .  

Without  t h e s e  a d d i t i o n a l  f a c t s  e s t a b l i s h i n g  p r o b a b l e  

c a u s e  t o  a r r e s t ,  t h e  D i s t r i c t  Cour t  shou ld  have supp re s sed  

t h e  ev idence  s e i z e d  as a  r e s u l t  of  t h e  ar res t ,  t h a t  be ing  

t h e  con t raband  found on d e f e n d a n t ' s  pe r son .  Mapp v ,  0 h i o  

(1961 ) ,  367 U . S .  643, 655, 8 1  S.Ct.  1684, 1691, 6  L-Ed-2d 

1081, 1090. Defendan t ' s  c o n v i c t i o n ,  t h e r e f o r e ,  i s  r e v e r s e d ,  

and t h e  case i s  remanded f o r  a  new t r i a l .  W e  w i l l  a d d r e s s  

t h e  two remaining i s s u e s ,  however, f o r  t h e  b e n e f i t  of t h e  

D i s t r i c t  Cour t .  



SUBSEQUENTLY SEIZED EVIDENCE 

Defendant  a r g u e s  t h a t  t h e  ma r i j uana  s e i z e d  from B e r g e r ' s  

car shou ld  have been suppressed  under  t h e  " f r u i t  o f  t h e  

poisonous  tree" d o c t r i n e ,  a s  having been d i s c o v e r e d  as a 

r e s u l t  of d e f e n d a n t ' s  " i l l e g a l "  a r r e s t .  

The S t a t e  answers  t h i s  c o n t e n t i o n  w i t h  two arguments.  

F i r s t ,  t h e  S t a t e  con tends  t h a t  d e f e n d a n t  h a s  n o t  e s t a b l i s h e d  

t h a t  t h e  s e a r c h  invaded d e f e n d a n t ' s  F o u r t h  Amendment r i g h t s .  

Second, t h e  S t a t e  con tends  t h a t  t h e  s e a r c h  of Berger's car 

was n o t  t h e  f r u i t  of  a n  i l l e g a l  a r r e s t  w i t h i n  t h e  meaning o f  

Wong Sun v.  Uni ted  S t a t e s  (1963) ,  371 U.S. 471, 83 S.Ct.  

The D i s t r i c t  Cou r t  made a  s p e c i f i c  conc lu s ion  of  law 

w i t h  r e s p e c t  t o  t h i s  i s s u e :  

"7 .  The s e a r c h  o f  t h e  Berger  c a r  was l e g a l l y  made 
p u r s u a n t  t o  t h e  v a l i d  consen t  of  t h e  owner o f  t h e  
c a r .  I n  any e v e n t ,  de f endan t  i s  w i t h o u t  s t a n d i n g  
t o  c h a l l e n g e  t h a t  s e a r c h . "  

Address ing f i r s t  t h e  q u e s t i o n  o f  d e f e n d a n t ' s  s t a n d i n g  

t o  c h a l l e n g e  t h e  s e a r c h  o f  B e r g e r ' s  c a r ,  w e  f i n d  t h a t  h e  was 

w i t h o u t  s t a n d i n g  t o  c h a l l e n g e  t h e  s e a r c h .  The S t a t e  p l a c e s  

g r e a t  emphasis  on a  r e c e n t  Uni ted  S t a t e s  Supreme Cour t  c a s e  

i n  s u p p o r t  o f  t h e  p o s i t i o n  t h a t  de f endan t  l a c k s  s t a n d i n g  t o  

o b j e c t  t o  t h i s  s e a r c h .  

I n  Rakas v.  I l l i n o i s  ( 1978 ) ,  U .  S. , 99 S.Ct.  

421, 58 L.Ed.2d 387, t h e  Supreme Cour t  examined t h e  r u l e  o f  

s t a n d i n g  enunc i a t ed  i n  Jones  v .  Uni ted  S t a t e s  ( 1960 ) ,  362 

U.S. 257, 80 S.Ct.  725, 4 L.Ed.2d 697: 

" I n  Jones ,  t h e  Cou r t  se t  f o r t h  two a l t e r n a t i v e  
ho ld ings :  i t  e s t a b l i s h e d  a r u l e  o f  ' a u t o m a t i c '  
s t a n d i n g  t o  c o n t e s t  a n  a l l e g e d l y  i l l e g a l  s e a r c h  
where t h e  same p o s s e s s i o n  needed t o  e s t a b l i s h  
s t a n d i n g  i s  a n  e s s e n t i a l  e l ement  of  t h e  o f f e n s e  
charged ;  and second,  it s t a t e d  t h a t  'anyone 
l e g i t i m a t e l y  on  p remises  where a  s e a r c h  o c c u r s  
may c h a l l e n g e  i t s  l e g a l i t y  by way of  a  motion 
t o  s u p p r e s s . '  362 U.S. a t  264, 267." Rakas, 

U.S. a t  - , 99 S.Ct.  a t  426, 58 L.Ed.2d 
a t  395-96. 



Though t h e  Cour t  i n  Rakas a p p a r e n t l y  r e s t r i c t e d  t h e  a p p l i -  

c a t i o n  o f  t h e  second a l t e r n a t i v e  ho ld ing  i n  Jones ,  it went 

on t o  e x p l a i n  a t  Foo tno t e  No.4 t h a t :  

"We have n o t  y e t  had occa s ion  t o  d e c i d e  whether  
t h e  au toma t i c  s t a n d i n g  r u l e  o f  Jones  s u r v i v e s  
o u r  d e c i s i o n  i n  Simmons v .  Uni ted  S t a t e s ,  390 
U.S. 377, 88 S.Ct.  967, 19  L.Ed.2d 1247 (1968) .  
See  Brown v .  Uni ted  S t a t e s ,  411 U.S. 223, 228- 
229, 93 S.Ct.  1565, 1568-1569, 36 L.Ed.2d 208 
(1973) .  Such a  r u l e  i s ,  of c o u r s e ,  one  which 

may a l l o w  a  de f endan t  t o  a s s e r t  t h e  Fou r th  
Amendment r i g h t s  of  a n o t h e r . "  

I n  Brown, 4 1 1  U.S. a t  228, 93 S.Ct.  a t  1569, 36 L.Ed.2d a t  

213, t h e  Supreme Cour t  had s t a t e d :  

". . . under t h e  Simmons d o c t r i n e  t h e  de f endan t  
i s  p e r m i t t e d  t o  e s t a b l i s h  t h e  r e q u i s i t e  s t and-  
i ng -  by c l a iming  ' p o s s e s s i o n '  of  i n c r i m i n a t i n g  
ev idence .  I f  he  i s  g r a n t e d  s t a n d i n g  on t h e  
b a s i s  of  such ev idence ,  he may t h e n  n o n e t h e l e s s  
p r e s s  f o r  i t s  e x c l u s i o n ;  b u t ,  whether  he  suc- 
c eeds  o r  f a i l s  t o  supp re s s  t h e  ev idence ,  h i s  
t e s t imony  on t h a t  s c o r e  i s  n o t  d i r e c t l y  admis- 
s i b l e  a g a i n s t  him i n  t h e  t r i a l .  Thus, p e t i -  
t i o n e r s  i n  t h i s  c a s e  cou ld  have a s s e r t e d ,  a t  
t h e  p r e t r i a l  s u p p r e s s i o n  h e a r i n g ,  a  pos se s so ry  
i n t e r e s t  i n  t h e  goods a t  Knuck le ' s  s t o r e  wi th-  
o u t  any danger  o f  i n c r i m i n a t i n g  themselves .  
They d i d  n o t  do s o .  

"But it i s  n o t  n e c e s s a r y  f o r  u s  now t o  d e t e r -  
mine whether  o u r  d e c i s i o n  i n  Simmons, s u p r a ,  
makes J o n e s '  ' a u t o m a t i c '  s t a n d i n g  unnecessa ry .  
W e  r e s e r v e  t h a t  q u e s t i o n  f o r  a c a s e  where pos-  
s e s s i o n  a t  t h e  t i m e  o f  t h e  c o n t e s t e d  s e a r c h  
and s e i z u r e  i s  ' a n  e s s e n t i a l  e l ement  o f  t h e  o f -  
f e n s e  . . . cha rged . ' "  

W e  now de t e rmine  whether  t h e  s e a r c h  o f  B e r g e r ' s  c a r ,  

conducted  p u r s u a n t  t o  h i s  consen t ,  v i o l a t e d  t h e  Fou r th  

Amendment a s  t h e  " f r u i t  of  t h e  poisonous  t r e e "  under Wong 

Sun v .  Uni ted  S t a t e s  (1963) ,  371 U.S. 471, 83 S .Ct .  407, 9  

L.Ed.2d 441. I n  Wong - Sun, t h e  Supreme Cour t  h e l d  t h e  

"po i sonous  t r e e "  r u l e  a p p l i c a b l e  t o  t h e  e v i d e n t i a r y  f r u i t s  

o f  u n c o n s t i t u t i o n a l  a r r e s t s .  The Cour t  went on ,  though,  t o  

i n d i c a t e  t h a t  t h e  t a i n t  o f  i n i t i a l  i l l e g a l i t y  may b e  purged:  

" W e  need n o t  hold  t h a t  a l l  ev idence  i s  ' f  r u i t  o f  
t h e  poisonous  t ree '  s imply  because  i t  would n o t  
have come t o  l i g h t  b u t  f o r  t h e  i l l e g a l  a c t i o n s  



o f  t h e  p o l i c e .  Ra the r ,  t h e  more a p t  q u e s t i o n  i n  
such  a c a s e  i s  'whether ,  g r a n t i n g  e s t a b l i s h m e n t  
of  t h e  p r imary  i l l e g a l i t y ,  t h e  ev idence  t o  which 
i n s t a n t  o b j e c t i o n  i s  made h a s  been come a t  by 
e x p l o i t a t i o n  o f  t h a t  i l l e g a l i t y  o r  i n s t e a d  by 
means s u f f i c i e n t l y  d i s t i n g u i s h a b l e  t o  b e  purged 
o f  t h e  pr imary t a i n t . "  Wong Sun, 371 U.S. a t  
487-88. 

- 

Thus, under Wong Sun, two q u e s t i o n s  must  be  answered: (1) 

Was t h e  a r r e s t  a  c ause - i n - f ac t  of  t h e  l a t e r  d i s c o v e r y  o f  

ev idence ;  and ( 2 )  i f  s o ,  was t h e r e  a n  i n t e r v e n i n g  cause  o r  

e v e n t  s u f f i c i e n t  t o  a t t e n u a t e  t h e  t a i n t  of  t h e  i l l e g a l  

a r r e s t ?  

I t  i s  c l e a r  t h a t  a  showing of " v o l u n t a r i n e s s "  on 

B e r g e r ' s  p a r t  i s  n o t  s u f f i c i e n t  t o  a t t e n u a t e  t h e  t a i n t .  See  

Schneck lo th  v .  Bustamonte (1973) ,  412 U.S. 218, 93 S.Ct.  

2041, 36 L.Ed.2d 854. Ra the r ,  adop t i ng  t h e  r a t i o n a l e  o f  

Brown v .  I l l i n o i s  (1975) ,  422 U.S. 590, 598-99, 95 S.Ct.  

2254, 45 L.Ed.2d 416, t h e  S t a t e  must show t h a t  B e r g e r ' s  

cons en t  w a s  " s u f f i c i e n t l y  a n  a c t  o f  f r e e  w i l l  t o  purge  t h e  

pr imary t a i n t . "  While t h i s  i s  an  a d m i t t e d l y  heavy burden,  

t h e r e  i s  s u f f i c i e n t  ev idence  i n  t h e  r e c o r d  of t h e  i n s t a n t  

c a s e  t o  f i n d  t h a t  t h e  S t a t e  ha s  m e t  i t .  

Berger ,  t h e  p a r t y  who gave consen t ,  t e s t i f i e d  t h a t  h i s  

c o n s e n t  was v o l u n t a r y  and uncoerced.  Moreover, Berger  

t e s t i f i e d  t h a t  he  was unaware t h a t  any d r u g s  w e r e  i n  t h e  

c a r  and t h a t  he t h e r e f o r e  had no r ea son  t o  deny consen t .  H e  

expec ted  t h e  s e a r c h  of  h i s  car t o  e s t a b l i s h  h i s  innocence  

and gave h i s  consen t  w i t h  t h a t  i n  mind. F i n a l l y ,  t h r e e  

f a c t o r s  combine i n  t h e  i n s t a n t  c a s e  t o  e s t a b l i s h  t h a t  

B e r g e r ' s  consen t  w a s  " s u f f i c i e n t l y  a n  a c t  of  f r e e  w i l l  t o  

purge  t h e  t a i n t . "  F i r s t ,  t h e r e  i s  a n  absence  of any e v i -  

dence  o f  any t h r e a t s ,  p romises ,  o r  c o e r c i o n  by p o l i c e  o f f i -  

cers. Second, t h e r e  i s  ev idence  t h a t  B e r g e r ' s  c o n s e n t  was 

knowing, i n  t h a t  he  was adv i s ed  o f  h i s  r i g h t  t o  r e f u s e  t o  



g i v e  h i s  consen t .  Th i rd ,  Berger  had t hough t  he  had every-  

t h i n g  t o  g a i n  from t h e  s e a r c h  of  h i s  c a r  s i n c e  t o  h i s  knowl- 

edge t h e  s e a r c h  would y i e l d  no d rugs  and t h u s  advance h i s  

u l t i m a t e  v i n d i c a t i o n .  

OVERT ACT REQUIREMENT 

Defendant  a r g u e s  t h a t  mere c o n v e r s a t i o n  i s  n o t  a  d i r e c t  

unequ ivoca l  a c t  d i r e c t e d  toward t h e  commission of t h e  o f -  

f e n s e  s u f f i c i e n t  t o  s u s t a i n  a  c o n v i c t i o n  f o r  a t t emp ted  s a l e  

o f  dangerous d rugs .  Fur thermore ,  he  a r g u e s  t h a t  a n  o v e r t  

a c t  must go  f a r  enough toward t h e  accomplishment of  t h e  

o f f e n s e  t o  amount t o  commencement o f  i t s  consummation. 

S i n c e  de f endan t  never  d i s p l a y e d  any mar i j uana  t o  any of t h e  

t h r e e  s t u d e n t s  he  o f f e r e d  t o  s e l l  a  "bag" t o ,  he  a rgues  t h a t  

a t  no t i m e  d i d  he  have t h e  " appa ren t  a b i l i t y "  t o  complete  a 

s a l e .  

The S t a t e  con tends  t h a t  d e f e n d a n t ' s  a c t i o n s  w e r e  more 

t h a n  mere a c t s  of  p r e p a r a t i o n ,  r a t h e r  t h e y  w e r e  a c t s  of  

p e r p e t r a t i o n .  The o n l y  t h i n g  s t a n d i n g  between de f endan t  and 

a  completed s a l e  was h i s  i n a b i l i t y  t o  f i n d  a  w i l l i n g  buyer .  

S e c t i o n  94-4-103, R.C.M. 1947, now s e c t i o n  45-4-103 

MCA, p rov ide s :  

"A pe r son  commits t h e  o f f e n s e  o f  a t t e m p t ,  when, 
w i t h  t h e  purpose  t o  commit a  s p e c i f i c  o f f e n s e ,  
he  does  any a c t  towards t h e  commission of  such 
o f f e n s e . "  

T h i s  Cour t  h a s  s t a t e d  t h a n  a n  o v e r t  a c t  "must r e a c h  f a r  

enough toward t h e  accomplishment o f  t h e  d e s i r e d  r e s u l t  t o  

amount t o  t h e  commencement of  t h e  consummation." I n  add i -  

t i o n ,  t h e  Cou r t  s t a t e d  t h a t  " t h e r e  must  be  some a p p r e c i a b l e  

f ragment  o f  t h e  c r i m e  committed, and it must b e  i n  such  

p r o g r e s s  t h a t  it w i l l  b e  consummated u n l e s s  i n t e r r u p t e d  by 



c i r cums tances  independen t  o f  t h e  w i l l  of t h e  a t t e m p t e r . "  

S t a t e  v .  Rains  (1917) ,  53  Mont. 424, 164 P.  540 .  

I n  t h i s  c a s e  it i s  clear t h a t  d e f e n d a n t  i n t ended  t o  

make a  s a l e  of d rugs .  H e  made o f f e r s  t o  t h r e e  s t u d e n t s  and 

had t h e  d rugs  i n  h i s  p o s s e s s i o n  a t  t h e  t i m e  of t h e  o f f e r s .  

F u r t h e r ,  t e s t imony  i n d i c a t e d  t h a t  de f endan t  was t r a v e l i n g  

from Chinook t o  Sidney when t h e  s i d e  t r i p  t o  Havre w a s  

t aken .  The e x t r a o r d i n a r y  t r i p ,  approach ing  s t u d e n t s  and 

making v e r b a l  o f f e r s  t o  s e l l  d rugs  are s u f f i c i e n t  a c t s  t o  

c o n s t i t u t e  t h e  crime of  a t t e m p t  c o n s i s t e n t  w i t h  t h e  r a t i o n a l e  

o f  S t a t e  v .  Rains ,  sup ra .  

The c a s e  i s  r e v e r s e d  and remanded f o r  f u r t h e r  pro-  

c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  op in ion .  

W e  concur :  

~ A & J , u @ &  
Chief  J u s t l c e  

- 

of M r .  J u s t i c e  Sheehy 


