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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

The ~ i s t r i c t  Cour t  of Pondera County t e rmina ted  the 

p a r e n t a l  r i g h t s  of  a  f a t h e r  and mother,  b o t h  r e s i d e n t s  of  

C a l i f o r n i a ,  and g r a n t e d  cus tody  o f  t h e i r  daugh te r  t o  h e r  

a u n t  and unc l e ,  r e s i d e n t s  of Montana. The f a t h e r  appea l s .  

The s u b j e c t  of t h i s  appea l  i s  a  minor c h i l d  who was 

born  i n  C a l i f o r n i a  i n  1969. H e r  p a r e n t s  s e p a r a t e d  some 

e i g h t e e n  months a f t e r  h e r  b i r t h  and o b t a i n e d  a  f i n a l  d i s -  

s o l u t i o n  of mar r iage  on January  13 ,  1972. The Los Angeles 

County S u p e r i o r  Cour t ,  i n  an  uncontes ted  p roceed ing ,  g r a n t e d  

cus tody  t o  t h e  mother and al lowed r e a s o n a b l e  v i s i t a t i o n  t o  

t h e  f a t h e r .  I t  a l s o  o r d e r e d  the f a t h e r  t o  pay weekly c h i l d  

s u p p o r t  of $ 2 5  and t o  ma in t a in  medical  and l i f e  i n s u r a n c e  

p o l i c i e s  f o r  h i s  d a u g h t e r ' s  b e n e f i t .  

P r i o r  t o  t h e  d i s s o l u t i o n ,  t h e  mother had s e p a r a t e d  from 

t h e  f a t h e r  and had begun l i v i n g  w i t h  a n o t h e r  man, a l t e r n a -  

t i v e l y  known a s  Br idges ,  Mar t in ,  o r  Leonard. While t h e  

p a r e n t s '  l i v i n g  c o n d i t i o n  p r i o r  t o  t h e i r  s e p a r a t i o n  had n o t  

been i d e a l ,  t h e  c o n d i t i o n s  under which t h e  mother and c h i l d  

l i v e d  grew s t e a d i l y  worse i n  t h e  company o f  Br idges .  The 

mother,  c h i l d ,  and Br idges  l i v e d  i n  a  v a r i e t y  of houses ,  and 

f i n a l l y  i n  a  run-down apa r tmen t  w i t h  l i t t l e  f u r n i t u r e ,  

l i t t l e  food,  and much q u e s t i o n a b l e  company. 

A s  t i m e  went on and c o n d i t i o n s  worsened f o r  the mother 

and c h i l d ,  t h e  c h i l d ' s  p a t e r n a l  grandmother,  who l i v e d  i n  

t h e  a r e a ,  became concerned f o r  the c h i l d ' s  w e l f a r e .  She 

made f r e q u e n t  v i s i t s  t o  t h e  mo the r ' s  a p a r m e n t  and of t e n  

k e p t  t h e  c h i l d  on weekends. I n  l a t e  1973 a £  ter  h e r  mother 

and Br idges  had moved i n t o  an  apa r tmen t  b u i l d i n g  i n   eni ice, 

c a l i f o r n i a ,  the c h i l d  began r e l a t i n g  i n fo rma t ion  which 

caused h e r  grandmother c o n s i d e r a b l e  concern .  She d e s c r i b e d  



i n  p a r t i c u l a r  t h a t  h e r  mother  and Br idges  had r e c e i v e d ,  on 

o c c a s i o n ,  hypodermic i n j e c t i o n s  from some unknown man, and 

t h a t  s h e  was unab l e  to awaken h e r  mother a f t e r  s h e  had 

r e c e i v e d  t h o s e  i n j e c t i o n s .  She a l s o  t o l d  how s h e  had been 

r e p e a t e d l y  s u b j e c t e d  t o  s e x u a l  abuse  by Br idges .  The grand- 

mother t e s t i f i e d  t h a t  the c h i l d ' s  comp la in t s  of abuse  w e r e  

ongoing and confirmed t h a t  t h e  c h i l d  had v i s i b l e  p h y s i c a l  

i n d i c a t i o n s  o f  abuse .  

The grandmother sha r ed  this i n f o r m a t i o n  w i t h  the c h i l d ' s  

f a t h e r  and h i s  new wi f e .  When ques t i oned  by t h e  f a t h e r ,  the 

c h i l d  f i r s t  r e f u s e d  t o  answer b u t  la ter  gave a n  a f f i r m a t i v e  

response .  She a l s o  responded p o s i t i v e l y  t o  the f a t h e r ' s  new 

wi f e .  The f a t h e r  n e x t  ques t i oned  the c h i l d ' s  mother ,  who 

den i ed  any such  a c t i v i t i e s .  H i s  t es t imony i n d i c a t e s  that  he  

c a n n o t  remember whether  he  e v e r  con f ron t ed  Br idges  w i t h  this 

informa t i o n .  

I n  November 1973 t h e  f a t h e r  spoke t o  Jerome Kessler, a n  

a t t o r n e y  i n  Los Angeles ,  a b o u t  a  change o f  cus tody .  Accord- 

i n g  t o  Kessler, t h e  f a t h e r  s a i d  t h a t  h i s  fo rmer  w i f e  "was a  

h i p p i e  who wanted t o  go  on we l f a r e "  and the f a t h e r  " exp re s sed  

a n  i n t e r e s t  a t  some p o i n t  o b t a i n i n g  cus tody  o f  h i s  d a u g h t e r . "  

Kessler t o l d  the f a t h e r  a t  t h a t  t i m e  t h a t  he  doubted whether  

t h e  f a t h e r  had ample grounds  t o  o b t a i n  a m o d i f i c a t i o n  of  the 

d e c r e e .  

The f a t h e r  a g a i n  c o n s u l t e d  Kessler i n  February  1974, 

and,  a cco rd ing  t o  Kessler, t o l d  him of  a t  l e a s t  one  o f  t h e  

a l l e g e d  i n c i d e n t s  o f  abuse .  Kessler t e s t i f i e d  t h a t  he  

informed t h e  f a t h e r  t h a t  some form of  proof would be neces-  

s a r y ,  and that  a  l a w s u i t  t o  change cus tody  would be d i f f i -  

c u l t  t o  m a i n t a i n  i n  t h e  absence  o f  a n  eyewi tness  t o  t h e  

m i s t r e a t m e n t  of t h e  c h i l d .  



A d e p o s i t i o n  by Linn Davis, a  p a r a l e g a l  i n  Kessler's 

o f f i c e ,  i n d i c a t e s  t h a t  t h e  f a t h e r  spoke wi th  he r  on numerous 

occas ions  r ega rd ing  a change of custody.  However, h e r  

tes t imony i n d i c a t e s  t h a t  t h e  f a t h e r ' s  reasons  f o r  d e s i r i n g  

custody remained g e n e r a l  u n t i l  t h e  e a r l y  p a r t  of 1975. "At 

f i r s t  it was j u s t  an  express ion  of d e s i r e  f o r  t he  c h i l d . "  

I n  January o r  February,  according t o  Davis,  t h e  f a t h e r  

complained t h a t  h i s  former w i fe  was a  " h i p p i e ,  an  i r r e spon-  

s i b l e  woman who d i d  n o t  seem t o  c a r e  abou t  t h e  s u i t a b i l i t y  

of t h e  environment of  t h e  c h i l d .  " I n  February 1975 t h e  

f a t h e r  c a l l e d  t o  a sk  "'Can I g e t  custody i f  [ t h e  mother] i s  

smoking mar i juana? ' "  According t o  Davis,  it was March 1975 

when t h e  f a t h e r  f i r s t  r e l a t e d  anything t o  h e r  abou t  any 

a l l e g e d  abuse of h i s  daughte r .  

During the  summer of  1974, t h e  mother permi t ted  t h e  

p a t e r n a l  grandmother t o  t ake  t h e  c h i l d  t o  Oregon t o  s t a y  a t  

h e r  ranch home the re .  I n  e a r l y  J u l y ,  however, i n  response  

t o  a  r e q u e s t  from t h e  c h i l d ' s  mate rna l  grandmother i n  

B i l l i n g s ,  Montana, t h e  c h i l d  was p u t  on a  p l ane  t o  B i l l i n g s  

s o  she  could spend p a r t  of  t h e  summer w i t h  h e r  mo the r ' s  

r e l a t i v e s  i n  Montana. When she  a r r i v e d  i n  B i l l i n g s ,  t h e  

materna l  grandmother no t i ced  t h a t  t h e  c h i l d t  s h a i r  was 

mat ted wi th  blood and pus around one e a r .  She had heard 

e a r l i e r  from the o t h e r  grandmother t h a t  t h e  c h i l d  had e a r  

problems, b u t  t h a t  the mother was unwi l l i ng  t o  have t h e  

c o n d i t i o n  t r e a t e d  by a  phys ic ian .  The materna l  grandmother 

ob ta ined  medical  a s s i s t a n c e  f o r  t h e  c h i l d  and by t h e  t i m e  

she  r e tu rned  t o  Los Angeles i n  August t h e  cond i t i on ,  a  bad 

i n f e c t i o n ,  had c l e a r e d  up. 

The materna l  grandmother accompanied t h e  c h i l d  on the 

r e t u r n  t r i p  t o  Los Angeles and s p e n t  about  t h r e e  days  i n  the 



mother ' s  apartment.  During t h a t  v i s i t  she  observed the 

depr ived  c o n d i t i o n s  under which he r  daughter  and grand- 

daughte r  l i v e d .  She a l s o  observed t h e  f a t h e r  i n  t h e  company 

of t h e  mother and Br idges  and no t i ced  t h a t  t h e  f a t h e r  ap- 

peared f r i e n d l y  toward Bridges .  

The c h i l d  remained i n  t h e  mother ' s  custody f o r  t h e  nex t  

s e v e r a l  months, b u t  he r  p a t e r n a l  grandmother cont inued to  

c a r e  f o r  he r  on weekends. The grandmother t e s t i f i e d  t h a t  

t h e  c h i l d  aga in  complained of  abuse by Bridges  and t h a t  she  

k e p t  t h e  c h i l d  a s  much as p o s s i b l e  t o  keep he r  away from 

Bridges .  

I n  May 1975 t h e  p a t e r n a l  grandmother, who had remar- 

r i e d ,  prepared t o  move t o  Oregon wi th  he r  husband. On May 

1 2 ,  s h o r t l y  a f t e r  she  had l e f t  t h e  c h i l d  w i t h  he r  mother i n  

Venice, she  r ece ived  a c a l l  from t h e  mother who t o l d  he r  t o  

come back and g e t  t h e  c h i l d  "before  [Bridges]  k i l l s  he r . "  

When she  a r r i v e d  back a t  t he  mother ' s  apar tment ,  t h e  c h i l d ' s  

c l o t h i n g  w a s  a l l  i n  t h e  hallway, and t h e  mother t o l d  t h e  

grandmother, " t a k e  h e r ,  she  c a n ' t  l i v e  w i th  m e .  She c a n ' t  

l i v e  w i th  [Bridges] and I any more." I t  appeared to t h e  

grandmother t h a t  Br idges  had l ea rned  t h a t  t h e  c h i l d  had t o l d  

abou t  h i s  abuse of he r .  She a l s o  t e s t i f i e d  t h a t  t h e  mother 

r e f e r r e d  t o  her  c h i l d  a s  a l i a r .  

The grandmother and he r  husband k e p t  t h e  c h i l d  f o r  t h e  

nex t  month as they  prepared f o r  an  extended tou r  through the  

western  s t a t e s  and Canada. They a r r i v e d  a t  t h e  r e s idence  of 

t h e  c h i l d ' s  a u n t  and unc le  i n  Pondera County, Montana, on 

June 15, 1975, and t h e r e  shared t h e  f u l l  s t o r y  of t h e  c h i l d ' s  

l i f e  w i th  he r  mother and Bridges .  The c h i l d ' s  a u n t  tes t i -  

f i e d  that when she  and h e r  husband heard t h e  grandmother 's  

s t o r y  they were h o r r i f i e d  and agreed w i t h  he r  t h a t  t h e  c h i l d  

should n o t  go back t o  he r  mother. 



The a u n t  and u n c l e  c o n t a c t e d  t h e  w i f e ' s  c o u s i n ,  an  

a t t o r n e y  i n  G r e a t  F a l l s ,  Montana, who agreed  t o  come t o  

t h e i r  r anch  t o  t a l k  t h e  s i t u a t i o n  ove r .  A t  t h e  a t t o r n e y ' s  

r e q u e s t ,  t h e  grandmother prepared a  l e t te r  d e t a i l i n g  a l l  s h e  

knew of t h e  c h i l d ' s  s i t u a t i o n ,  c l o s i n g  w i t h  a p l e a  t h a t  

someone would h e l p  h e r  son,  t h e  f a t h e r ,  g a i n  cus tody  o f  t h e  

c h i l d .  The a t t o r n e y  then  te lephoned t h e  f a t h e r  i n  C a l i f o r n i a  

who t o l d  him t h a t  h e  was t o  m e e t  w i t h  Kessler i n  Los Angeles 

t h e  n e x t  day. According t o  an  a f f i d a v i t  p repared  by t h e  

a t t o r n e y ,  he t o l d  t h e  f a t h e r  t h a t  t h e  c h i l d ' s  a u n t  and u n c l e  

w e r e  c o n s i d e r i n g  f i l i n g  f o r  cus tody .  

On t h e  fo l l owing  day t h e  grandmother and h e r  husband 

l e f t  f o r  Canada, l e a v i n g  t h e  c h i l d ' s  c l o t h i n g ,  medical  

r e c o r d s ,  and b i r t h  c e r t i f i c a t e  w i t h  h e r  a u n t  and unc l e .  The 

grandmother t e s t i f i e d  t h a t  she  unders tood t h e  c h i l d  would be  

r e t u r n e d  t o  h e r  i n  Oregon a f t e r  s h e  g o t  home from Canada. 

Tha t  same day t h e  Great F a l l s  a t t o r n e y  te lephoned Kessler i n  

Los Angeles and d i s c u s s e d  t h e  a u n t  and u n c l e ' s  d e s i r e  t o  

keep t h e  c h i l d  away from h e r  mother,  and t h e i r  doubts  con- 

c e r n i n g  t h e  f a t h e r ' s  w i l l i n g n e s s  o r  a b i l i t y  t o  care f o r  t h e  

c h i l d .  H e  l e a r n e d  from Kessler t h a t  t h e  f a t h e r  had n o t  y e t  

f i l e d  f o r  t h e  c h i l d ' s  cus tody  and s t a t e d  t h a t  Kes s l e r  t o l d  

him t h a t  t h e  f a t h e r  was n o t  a b l e  t o  make up h i s  mind a b o u t  

whether t o  seek cus tody .  

The n e x t  day,  June  18,  t h e  G r e a t  F a l l s  a t t o r n e y  a g a i n  

c a l l e d  K e s s l e r  t o  inform him t h a t  t h e  a u n t  and unc l e  had 

dec ided  t o  seek permanent cus tody  and t h a t  a compla in t  would 

be  f i l e d  i n  Pondera County on June 2 0 ,  when t h e  c h i l d ' s  

ma te rna l  g r andpa ren t s  cou ld  come from B i l l i n g s ,  Montana, t o  

s i g n  it. H e  f u r t h e r  informed Kessler t h a t  t h e  a u n t  and 

unc l e  would have a  temporary cus tody  and r e s t r a i n i n g  o r d e r  



i s s u e d  t o  them a t  t h a t  same t i m e .  The o r d e r  g r a n t i n g  t e m -  

po r a ry  cus tody  t o  t h e  a u n t  and u n c l e  was s i g n e d  on June  1 9 ,  

1975. 

On June  19,  1975, t h e  f a t h e r ,  having been informed t h a t  

a n  a c t i o n  was a b o u t  t o  b e  f i l e d  i n  Montana, f i l e d  a  s e p a r a t e  

a c t i o n  i n  Los Angeles County t o  have cus tody  changed t o  

h i m s e l f ,  a l l e g i n g  t h a t  t h e  mother was u n f i t  because  s h e  had 

p e r m i t t e d  t h e  c h i l d  t o  be  abused.  H e  s ubsequen t l y  o b t a i n e d  

a  s t i p u l a t i o n  from t h e  mother  a g r e e i n g  t o  a  change o f  cus-  

tody and on J u l y  7  t h e  Los Angeles County S u p e r i o r  C o u r t  

g r a n t e d  cus tody  t o  t h e  f a t h e r .  

On June  24 ,  1975, t h e  grandmother,  f a t h e r ,  and a  f r i e n d  

of t h e  f a t h e r ' s  appeared a t  t h e  a u n t  and u n c l e ' s  r a n c h  i n  

Pondera County and took t h e  c h i l d  away, i n t e n d i n g  t o  f l y  h e r  

back t o  C a l i f o r n i a .  With t h e  a s s i s t a n c e  o f  t h e  s h e r i f f ,  

however, t h e  a u n t  and u n c l e  recovered  t h e  c h i l d  t h a t  same 

evening.  

Two y e a r s  l a t e r ,  i n  August 1977, t h e  Pondera County 

D i s t r i c t  Cour t ,  s i t t i n g  w i t h o u t  a j u ry ,  i n  G r e a t  F a l l s ,  

hea rd  o r a l  and d e p o s i t i o n  tes t imony from t h e  p a r t i e s  named 

i n  t h e  a u n t  and u n c l e ' s  cus tody  p e t i t i o n .  Both t h e  f a t h e r  

and p a t e r n a l  grandmother appeared and t e s t i f i e d ,  b u t  t h e  

c h i l d ' s  mother d i d  n o t  appear .  A t  t h e  recommendation of  a  

G r e a t  F a l l s  c l i n i c a l  p s y c h o l o g i s t ,  t h e  D i s t r i c t  C o u r t  d i d  

n o t  a s k  t h e  c h i l d  whether  s h e  wanted t o  s t a y  w i t h  h e r  a u n t  

and u n c l e  o r  r e t u r n  t o  h e r  f a t h e r .  H e r  i n t e r e s t s  i n  t h e  

c a s e  w e r e  r e p r e s e n t e d ,  however, by t h e  Cascade County a t t o r n e y .  

Fol lowing t h e  h e a r i n g  t h e  D i s t r i c t  C o u r t  r u l e d  t h a t  t h e  

n a t u r a l  p a r e n t s  had abused and abandoned t h e i r  c h i l d ,  o r d e r e d  

t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  o f  b o t h  n a t u r a l  p a r e n t s  

and awarded f u l l  cus tody  o f  t h e  c h i l d  t o  h e r  a u n t  and unc l e .  



I t  a l s o  appoin ted  t h e  a u n t  and u n c l e  g e n e r a l  gua rd i ans  f o r  

t h e  c h i l d  f o r  t h e  d u r a t i o n  of  h e r  m i n o r i t y .  

The s p e c i f i c  conc lu s ions  upon which t h e  c o u r t  r e l i e d  i n  

e n t e r i n g  i t s  o r d e r s  w e r e  t h a t  t h e  conduct  of  t h e  n a t u r a l  

p a r e n t s  c o n s t i t u t e d  abuse  and abandonment of  t h e i r  minor 

c h i l d ,  and t h a t  t h i s  conduc t  rendered  them " u n f i t  t o  have o r  

r e g a i n "  t h e  " c a r e ,  cus tody ,  and c o n t r o l "  o f  h e r .  F u r t h e r  

t h e  c o u r t  concluded t h a t  t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d  

r e q u i r e d  t h a t  s h e  be  " f r e e  from t h e  dominion" of  h e r  p a r e n t s  

and p laced  i n  t h e  f u l l  and complete c a r e  of  h e r  a u n t  and 

unc l e .  

The D i s t r i c t  Cour t  made l eng thy  and d e t a i l e d  f i n d i n g s  

concern ing  t h e  c i rcumstances  under which t h e  c h i l d  had been 

r a i s e d  du r ing  h e r  f i r s t  f i v e  y e a r s .  I n  p a r t i c u l a r ,  t h e s e  

f i n d i n g s  f o c u s  on t h e  a c t i v i t i e s  of t h e  f a t h e r  du r ing  t h e  

t i m e  h i s  daughte r  l i v e d  i n  Los Angeles County. These f i n d -  

i n g s  show t h a t  t h e  f a t h e r  had n o t  sought  cus tody  when h i s  

mar r i age  was d i s s o l v e d  d e s p i t e  h i s  knowledge of h i s  w i f e ' s  

r e l a t i o n s h i p  w i t h  Br idges ,  of  h i s  w i f e ' s  and Br idges '  u s e  of 

d rugs ,  and of  h i s  w i f e ' s  a p p a r e n t  menta l  i l l n e s s .  They show 

t h a t  t h e  f a t h e r  g r o s s l y  mi s r ep re sen t ed  h i s  a s s e t s  a t  t h e  

t i m e  of  t h e  d i s s o l u t i o n  by d e c l a r i n g  t h a t  p r o p e r t y  which he  

owned by i n h e r i t a n c e  was worth  $1000, when i n  f a c t  it had 

been a p p r a i s e d  a t  $54,400 t e n  y e a r s  e a r l i e r  (and which he 

s o l d  f o r  $lO8,000 i n  1973) ;  t h a t  t h e  C a l i f o r n i a  S u p e r i o r  

Cour t  o rde red  t h e  f a t h e r  t o  pay h i s  w i f e  $ 2 5  p e r  week i n  

c h i l d  s u p p o r t ,  b u t  t h a t  he  i n  f a c t  pa id  on ly  $30 f o r  t h e  

s u p p o r t  of h i s  daughte r  from J u l y  1, 1971 t o  January  1973, 

a t  which t i m e  he was o rde red  t o  appear  i n  response  t o  a  

contempt c i t a t i o n  i s s u e d  by t h e  Los Angeles County s u p e r i o r  

Cour t ;  t h a t  t h e  f a t h e r  h i r e d  counse l  t o  r e p r e s e n t  him a t  t h e  



contempt hear ing  and ob ta ined  a  r educ t ion  of h i s  suppor t  

o b l i g a t i o n  t o  $66 p e r  month, commencing December 1, 1973, 

wh i l e  i n  t h e  meantime he  had s o l d  h i s  i n h e r i t e d  p rope r ty ,  

and a f t e r  d i s t r i b u t i o n s  t o  o t h e r  h e i r s  r ece ived  $99,400 i n  

ca sh  on August 30, 1973; t h a t  t h e  f a t h e r  cont inued t o  ne- 

g l e c t  h i s  reduced suppor t  o b l i g a t i o n  and was aga in  c i t e d  f o r  

contempt and ordered  t o  appear  i n  February 1975; t h a t  t h e  

f a t h e r  meanwhile purchased a  home f o r  $38,000 and remodeled 

it, and d i d  " l i t t l e  i n  t h e  way of s e r i o u s  employment" de- 

s p i t e  t h e  f a c t  t h a t  he dec l a red  himself  t o  be  a  music ian and 

photographer;  t h a t  h i s  a c t u a l  annual  income, except  f o r  t h e  

yea r  i n  which he  s o l d  h i s  i n h e r i t e d  l and ,  has  never exceeded 

$4,000; t h a t  t h e  f a t h e r  knew a s  e a r l y  a s  February 1974 t h a t  

h i s  daughter  had r e p o r t e d  t o  her  grandmother t h a t  she  had 

been s e x u a l l y  molested by Bridges ,  t h a t  she  had observed he r  

mother and Bridges  being i n j e c t e d  w i t h  hypodermic need le s ,  

t h a t  she  w a s  l i v i n g  i n  f i l t h y  c o n d i t i o n s ,  b u t  t h a t  d e s p i t e  

t h i s  knowledge he f a i l e d  t o  e i t h e r  pay h i s  "minimal" suppor t  

o b l i g a t i o n  o r  t o  commence proceedings  t o  r e g a i n  custody;  

t h a t  it i s  i n c r e d i b l e  t h a t  t h e  f a t h e r  would doubt h i s  daugh- 

ter 's  t r u t h f u l n e s s  when she  "descr ibed  i n  d e t a i l "  t h e  un- 

n a t u r a l  s exua l  a c t s  which she  had been compelled t o  endure;  

t h a t  t h e  f a t h e r  f a i l e d  t o  commence any proceedings  on beha l f  

of h i s  daughter  u n t i l  she  was o u t s i d e  of C a l i f o r n i a ,  and 

then  only a f t e r  he  had been informed t h a t  t h e  a u n t  and unc le  

in tended  t o  commence such an a c t i o n ;  t h a t  t h e  evidence 

showed t h a t  t h e  f a t h e r  had t a lked  t o  two lawyers about  t h e  

p o s s i b i l i t y  of ga in ing  custody of t h e  c h i l d ,  b u t  t h a t  he  had 

n o t  made up h i s  mind t o  do s o  u n t i l  informed of t h e  Montana 

a c t i o n ;  and f i n a l l y ,  t h a t  when he d i d  a t  l a s t  commence an  

a c t i o n ,  he r e l i e d  e n t i r e l y  upon evidence of s exua l  molesta-  

t i o n  of which he  had known f o r  a t  least  s i x t e e n  months. 



On t h e  o t h e r  hand, t h e  c o u r t  r e l i e d  upon t h e  t e s t imony  

of  t h e  p s y c h o l o g i s t  and o t h e r s  i n  f i n d i n g  t h a t  du r ing  t h e  

two y e a r s  p r i o r  t o  t r i a l ,  t h e  c h i l d  had l i v e d  w i t h  h e r  a u n t  

and u n c l e  and had become w e l l  a d j u s t e d  t o  h e r  c i r cums t ances  

and t h a t  h e r  c o n d i t i o n  had changed from a nervous ,  hyper-  

a c t i v e  and anx ious  c h i l d  t o  a s e c u r e  and comfo r t ab l e  c h i l d .  

I t  found s p e c i f i c a l l y  t h a t  t h e  a u n t  and u n c l e  are f i t  and 

p rope r  pe r sons  t o  be  awarded cus tody .  

F i n a l l y  t h e  c o u r t  found t h a t  t h e  n a t u r a l  f a t h e r  had 

never  had a  " v i a b l e  p a r e n t - c h i l d  r e l a t i o n s h i p "  w i t h  h i s  

daugh t e r .  

Three p r i n c i p l e  m a t t e r s  must b e  dec ided  on t h i s  a p p e a l :  

1. Did t h e  Montana D i s t r i c t  Cou r t  have j u r i s d i c t i o n  t o  

modify a n  e x t a n t  C a l i f o r n i a  dec r ee?  

2 .  Did t h e  ev idence  p r e s e n t e d  t o  t h e  D i s t r i c t  Cou r t  

s u p p o r t  i t s  d e t e r m i n a t i o n  t h a t  t h e  c h i l d  w a s  abused and 

abandoned by b o t h  p a r e n t s ?  

3 .  Did t h e  D i s t r i c t  C o u r t  have j u r i s d i c t i o n  t o  name 

t h e  c h i l d ' s  a u n t  and u n c l e  g e n e r a l  g u a r d i a n s  of t h e  c h i l d ?  

The f i r s t  i s s u e  i s  t e c h n i c a l l y  complex. I t  i n v o l v e s  

t h e  e f f e c t  of  p l a i n t i f f s '  f a i l u r e  t o  o b t a i n  p e r s o n a l  s e r v i c e  

o f  p r o c e s s  on t h e  f a t h e r ;  t h e  e f f e c t  o f  t h e  f a t h e r ' s  appear-  

ance  i n  t h e  Montana p roceed ing ;  t h e  e f f e c t  of  t h e  - ex p a r t e  

p roceed ing  by which t h e  f a t h e r  o b t a i n e d  a  m o d i f i c a t i o n  of  

cus tody  i n  t h e  C a l i f o r n i a  S u p e r i o r  Cour t ;  t h e  e f f e c t  of  

Montana 's  enactment  of  t h e  Uniform Ch i ld  Custody J u r i s d i c -  

t i o n  A c t  du r i ng  t h e  pendency of  t h e s e  p roceed ings ;  and 

f i n a l l y ,  t h e  e f f e c t  o f  t h e  f u l l  f a i t h  and c r e d i t  c l a u s e  of  

t h e  Uni ted  S t a t e s  C o n s t i t u t i o n .  W e  h o l d  t h a t  t h e  ~ i s t r i c t  

Cour t  had j u r i s d i c t i o n  t o  modify t h e  ~ a l i f o r n i a  d e c r e e .  



P e r s o n a l  J u r i s d i c t i o n  Over t h e  F a t h e r .  -- 

The D i s t r i c t  Cour t ,  on  J u l y  1, 1975, o b t a i n e d  p e r s o n a l  

j u r i s d i c t i o n  o v e r  t h e  mother and Br idges  by p e r s o n a l  s e r v i c e  

o f  p r o c e s s  i n  C a l i f o r n i a .  E f f o r t s  by t h e  Los Angeles County 

s h e r i f f ' s  depar tment  t o  s e r v e  p r o c e s s  on t h e  f a t h e r  w e r e  

unsucces s fu l .  Thus, t h e  f a t h e r  con tends  t h a t  he  was n o t  

s u b j e c t  t o  t h e  D i s t r i c t  C o u r t ' s  j u r i s d i c t i o n .  H e  con tends  

f u r t h e r  t h a t  h i s  appearance  a t  t h e  h e a r i n g  on p l a i n t i f f s '  

p e t i t i o n  d i d  n o t  s e r v e  t o  c o n f e r  t h e  c o u r t  w i t h  i n  personam - 
j u r i s d i c t i o n  over  him. 

Montana 's  Rule  4B(2 ) ,  M.R.Civ.P., which has  no coun t e r -  

p a r t  i n  t h e  f e d e r a l  r u l e s  o f  c i v i l  p rocedure  p rov ide s  t h a t  a  

c o u r t  o b t a i n s  - i n  personam j u r i s d i c t i o n  o v e r  a  pe r son  when 

t h a t  pe r son  v o l u n t a r i l y  appea r s :  

" J u r i s d i c t i o n  may b e  a c q u i r e d  by o u r  c o u r t s  o v e r  
any person  th rough  s e r v i c e  o f  p r o c e s s  a s  h e r e i n  
p rov ided ;  o r  & t h e  v o l u n t a r y  appearance  -- i n  a n  
a c t i o n  any pe r son  e i t h e r  p e r s o n a l l y ,  o r  
th rough  a n  a t t o r n e y ,  o r  th rough  any o t h e r  au- 
t h o r i z e d  o f f i c e r ,  a g e n t  o r  employee." (Emphasis 
added.  ) 

A d d i t i o n a l l y ,  c o u r t s  and commentators are q u i t e  w i l l i n g  

t o  d i s t i n g u i s h  c h i l d  cus tody  c a s e s  i n  which c o u r t s  a c t  a s  

a r b i t e r s  between d i s p u t i n g  p a r e n t s  from dependent  and n e g l e c t  

and abuse  cases when t h e  c o u r t  s t a n d s  as p a r e n s  p a t r i a e  

s eek ing  t o  a s s i s t  t h e  w e l f a r e  o f  t h e  abused,  abandoned, o r  

n e g l e c t e d  c h i l d .  H.  C l a r k ,  -- Law of  Domestic R e l a t i o n s ,  818.2 

a t  610-11 (1968) ;  Hazard, May v .  Anderson: Preamble t o  

Family Law Chaos, 45 Va.L.Rev. 379, 398, 404 (1959) ;  C u r r i e ,  

J u s t i c e  Traynor and t h e  C o n f l i c t  of  Laws, 1 3  Stan.L.Rev. 

719, 768 (1961) .  A s  d e c l a r e d  by t h e  Arizona Cour t  o f  Appeals  

i n  a r e c e n t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  d e c i s i o n :  

". . .when t h e  i s s u e  i s  p r i m a r i l y  between t h e  
s t a t e  i n  i t s  p a r e n s  p a t r i a e  c a p a c i t y  and a n  ab- 
s e n t  non-consenting spouse ,  t h e  s ta te  i s  j u s t i -  



f i e d  i n  p rov id ing  f o r  e f f e c t i v e  t e r m i n a t i o n  
p roceed ings ,  even i n  t h e  absence  of i n  personam 
j u r i s d i c t i o n  ove r  a  non-consenting  gent." I n  
R e  Appeal i n  Maricopa County, J u v e n i l e  Ac t ion  No. 
JS-734 (1975) ,  25 A r i z .  App. 333, 543 P.2d 454, 
459. 

I n  l i g h t  o f  t h e  we igh t  o f  a u t h o r i t y ,  w e  must a g r e e  t h a t  

p e r s o n a l  j u r i s d i c t i o n  ove r  a p a r e n t  i s  n o t  nece s sa ry  t o  t h e  

t e r m i n a t i o n  of h i s  p a r e n t a l  r i g h t s  t o  a  minor c h i l d ,  s o  long  

a s  t h e  p a r e n t  h a s  a c t u a l  n o t i c e  o f  t h e  t e r m i n a t i o n  pro-  

c eed ings  o r  t h e  Di s t r i c t  Cour t ,  under  Rule  4 D ,  M.R.Civ.P., 

makes a n  e f f o r t  r e a sonab ly  c a l c u l a t e d  t o  p rov ide  n o t i c e  t o  

t h e  p a r e n t .  See ,  Commissioners '  Note, Uniform Ch i ld  Custody 

J u r i s d i c t i o n  A c t ,  S e c t i o n  13 ,  9  Uniform Laws Annot. 121  

(1973) ( " P e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  f a t h e r  i s  n o t  re- 

q u i r e d  . . . The A c t  emphasizes t h e  need f o r  t h e  p e r s o n a l  

appearance  o f  t h e  c o n t e s t a n t s  r a t h e r  t h a n  any t e c h n i c a l  

r equ i rement  f o r  p e r s o n a l  j u r i s d i c t i o n . " ) ;  Armstrong v .  Manzo 

(1965) ,  380 U.S. 545, 549-50, 85 S.Ct.  1187,  1190-91, 1 4  

L.Ed.2d 62, 65-66; Resta tement  (Second) of  C o n f l i c t  of  Laws 

S69 (1971) .  I n  t h e  c a s e  of  o u t - o f - s t a t e  p a r e n t s ,  see Sec- 

t i o n  5 of  t h e  Uniform Ch i ld  Custody J u r i s d i c t i o n  A c t ,  sec- 

t i o n  40-7-106 MCA. 

S u b j e c t  Matter J u r i s d i c t i o n .  

The f a t h e r ' s  second j u r i s d i c t i o n a l  c o n t e n t i o n  i s  t h a t  

under  t h e  Uniform C h i l d  Custody J u r i s d i c t i o n  Act  ( U C C J A ) ,  

s e c t i o n s  61-401 t o  -425, R.C.M. 1947,  now s e c t i o n s  40-7-101 

t o  -125 MCA, t h e  C a l i f o r n i a  c o u r t ,  r a t h e r  t h a n  t h e  Montana 

c o u r t ,  had j u r i s d i c t i o n  t o  de te rmine  t h e  cus tody  of  h i s  

c h i l d .  To c o n s i d e r  t h i s  argument,  it i s  nece s sa ry  t o  ex- 

amine t h e  e f f e c t  of t h e  enactment  o f  t h e  UCCJA fo l l owing  t h e  

commencement o f  t h e  a u n t  and u n c l e ' s  a c t i o n  under s e c t i o n  



61-111, R.C.M. 1947,  now s e c t i o n  40-6-233 MCA, t o  t e r m i n a t e  

t h e  p a r e n t a l  r i g h t s  of t h e  n a t u r a l  p a r e n t s .  

Th i s  a c t i o n  was commenced on June  19 ,  1975, more t h a n  

two y e a r s  b e f o r e  t h e  J u l y  1, 1977, e f f e c t i v e  d a t e  of t h e  

UCCJA. The f a t h e r  con tends  t h a t  t h e  A c t  must  c o n t r o l  t h e  

Dis t r ic t  Cour t '  s j u r i s d i c t i o n  d e s p i t e  i t s  l a t e r  enactment ,  

w h i l e  t h e  a u n t  and u n c l e  c i t i n g  s e c t i o n  12-201, R.C.M. 1947,  

now s e c t i o n  1-2-109 MCA, a rgue  t h a t  t h e  A c t  c anno t  b e  r e t r o -  

a c t i v e l y  a p p l i e d  because  it i s  s u b s t a n t i v e  and does  n o t ,  by 

i t s  e x p r e s s  terms, app ly  t o  a c t i o n s  which had a l r e a d y  been 

commenced. 

A n e a r l y  i d e n t i c a l  s i t u a t i o n  was r e c e n t l y  cons ide r ed  i n  

a  New York UCCJA case, P i t r o w s k i  v .  P i t r o w s k i  ( 1979 ) ,  412 

N.Y.S.2d 316. The c o u r t  d e s c r i b e d  t h e  changes  se t  f o r t h  i n  

i t s  newly adopted UCCJA a s  p r o c e d u r a l  and acknowledged t h e  

g e n e r a l  r u l e  t h a t  such s t a t u t e s  a r e  t o  r e c e i v e  r e t r o a c t i v e  

a p p l i c a t i o n  t o  a c t i o n s  commenced p r i o r  t o  t h e  e f f e c t i v e  d a t e  

o f  t h e  s t a t u t e .  I t  reasoned ,  however, t h a t  " d i f f e r e n t  

c o n s i d e r a t i o n s  arise" i f  t h e  q u e s t i o n  i s  whether  t h e  pro-  

c e d u r a l  changes embodied i n  t h e  s t a t u t e  a r e  t o  be  a p p l i e d  t o  

a c t i o n s  p r e v i o u s l y  t aken  i n  t h e  pending p roceed ing .  The 

c o u r t  h e l d  t h a t  i n  t h e  absence  of  a  c l e a r  l e g i s l a t i v e  i n -  

t e n t ,  t h e  pre-UCCJA j u r i s d i c t i o n a l  s t a n d a r d s  would app ly  t o  

t h e  c o u r t ' s  p r e e f f e c t i v e  d a t e  j u r i s d i c t i o n a l  r u l i n g s :  

" ' I n  o t h e r  words, w h i l e  p r o c e d u r a l  changes a r e ,  
i n  t h e  absence  of  words of  e x c l u s i o n ,  deemed - - 

a p p l i c a b l e  t o  " subsequen t  p roceed ings  i n  pend- 
i n q  a c t i o n s  " [ c i t a t i o n  o m i t t e d ] ,  it t a k e s  a  
" c l e a r  e x p r e s s i o n  . . . of  t h e  l e g i s l a t i v e  pur-  
pose  t o  j u s t i f y "  a  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  
even a  p rocedu ra l  s t a t u t e  s o  as t o  a f f e c t  pro- 
c e e d i n g s  p r e v i o u s l y  t a k e n  i n  such  a c t i o n s .  
[ C i t a t i o n s  o m i t t e d . ]  ' "  412 N.Y.S. 2d a t  320, 
( quo t i ng  Simonson v  . I n t e r n a t i o n a l  Bank (1964) , 
1 4  N.Y.2d 281, 289-90, 200 N.E.2d 427, 432, 241 
N.Y.S.2d 433, 440.) (Emphasis i n  o r i g i n a l . )  



Applying t h i s  p r i n c i p l e  t o  t h e  p r e s e n t  c a s e ,  t h e  j u r i s -  

d i c t i o n a l  r u l i n g s  which t h e  D i s t r i c t  Cou r t  e n t e r e d  p r i o r  t o  

J u l y  1, 1977, a r e  n o t  s u b j e c t  t o  t h e  UCCJA. The r e q u i r e -  

ments o f  t h e  A c t ,  however, a r e  a p p l i c a b l e  t o  subsequen t  

j u r i s d i c t i o n a l  d e t e r m i n a t i o n s  i n c l u d i n g  t h e  D i s t r i c t  C o u r t ' s  

u l t i m a t e  d e t e r m i n a t i o n  t h a t  it had j u r i s d i c t i o n  t o  modify 

t h e  C a l i f o r n i a  cus tody  dec r ee .  

While t h e  D i s t r i c t  Cour t  was n o t ,  a s  o f  t h e  commence- 

ment of  t h i s  p roceed ing ,  bound by t h e  j u r i s d i c t i o n a l  r e q u i r e -  

ments of t h e  UCCJA, it i s  n o n e t h e l e s s  p ruden t  t o  i n q u i r e  

whether  t h e  f a c t s  which e x i s t e d  on June  19 ,  1975, would have 

p e r m i t t e d  t h e  Di s t r i c t  Cou r t  t o  t a k e  j u r i s d i c t i o n  o f  t h e  

c a s e  had t h e  Ac t  been e f f e c t i v e  on t h a t  d a t e .  I f  t h e  f a c t s  

as  of t h a t  d a t e  would n o t  have j u s t i f i e d  t h e  assumpt ion o f  

j u r i s d i c t i o n , t h e  c o u r t ' s  u l t i m a t e  cu s tody  o r d e r  i s  n o t  

e n t i t l e d  t o  r e c o g n i t i o n  and enforcement  by o t h e r  UCCJA 

s t a t e s  under S e c t i o n  1 3  of  t h e  A c t ,  s e c t i o n  40-7-114 MCA. 

I n  t h e  p r e s e n t  c a s e ,  f a c t s  meet ing t h e  j u r i s d i c t i o n a l  s t a n -  

d a r d s  o f  t h e  Ac t  d i d  e x i s t  on t h e  d a t e  t h e  a c t i o n  was f i l e d .  

The UCCJA a t t e m p t s  t o  avo id  p r o t r a c t e d  i n t e r s t a t e  c h i l d  

cu s tody  l i t i g a t i o n  by r educ ing  compe t i t i on  among c o u r t s  

which might  o t h e r w i s e  i s s u e  c o n f l i c t i n g  cus tody  o r d e r s :  

"The Act  i s  des igned  t o  b r i n g  some semblance o f  
o r d e r  i n t o  t h e  e x i s t i n g  chaos .  I t  l i m i t s  cus tody  
j u r i s d i c t i o n  t o  t h e  s t a t e  where t h e  c h i l d  has  h i s  
home o r  where t h e r e  are o t h e r  s t r o n g  c o n t a c t s  w i t h  
t h e  c h i l d  and h i s  f ami ly .  See  S e c t i o n  3. I t  pro-  
v i d e s  f o r  t h e  r e c o g n i t i o n  and enforcement  o f  ou t -  
o f - s t a t e  cu s tody  d e c r e e s  i n  many i n s t a n c e s .  See  
S e c t i o n s  1 3  and 15. J u r i s d i c t i o n  t o  modify de-  
crees of  o t h e r  s t a t e s  i s  l i m i t e d  by g i v i n g  a  
j u r i s d i c t i o n a l  p r e f e r e n c e  t o  t h e  p r i o r  c o u r t  under 
c e r t a i n  c o n d i t i o n s .  See  S e c t i o n  14.  A c c e s s  t o  
a c o u r t  may b e  den i ed  t o  p e t i t i o n e r s  who have en- 
gaged i n  c h i l d  s n a t c h i n g  o r  s i m i l a r  p r a c t i c e s .  
See  S e c t i o n  8. Also ,  t h e  A c t  opens  up d i r e c t  
l i n e s  o f  communication between c o u r t s  o f  d i f f e r e n t  
s t a t e s  t o  p r e v e n t  j u r i s d i c t i o n a l  c o n f l i c t  and 
b r i n g  a b o u t  i n t e r s t a t e  j u d i c i a l  a s s i s t a n c e  i n  



cus tody  ca se s . "  Commissioners' P r e f a t o r y  Note, 
Uniform Chi ld  Custody J u r i s d i c t i o n  A c t ,  9  U.L.A. 
101  (1973) .  See a l s o ,  Bodenheimer, P rog re s s  
Under t h e  Unif o m  Ch i ld  Custody J u r i s d i c t i o n  A c t  
and Remaining Problems: P u n i t i v e  Decrees, J o i n t  
Custody, and Excess ive  Mod i f i ca t i ons ,  65 Cal.L.Rev. 
978, 982-83 (1977) .  

The A c t  e s t a b l i s h e s  a  two- t i e red  j u r i s d i c t i o n a l  t e s t  

which a  c o u r t  must f i n d  s a t i s f i e d  b e f o r e  i t  makes even an  

i n i t i a l  cus tody d e c r e e ,  and a  f u r t h e r  j u r i s d i c t i o n a l  tes t  

which l i m i t s  a  c o u r t ' s  power t o  modify an  o u t - o f - s t a t e  

dec ree .  I t  i s  t h e  two- t i e r  tes t  t h a t  must f i r s t  be  examined. 

See ,  Note, 60 Minn.L.Rev. 820, 827-30 (1976) .  

The g e n e r a l  j u r i s d i c t i o n a l  p r o v i s i o n s  of  t h e  UCCJA a r e  

found i n  s e c t i o n  40-7-104 MCA, i n c o r p o r a t i n g  by r e f e r e n c e  

s e c t i o n  40-4-211 MCA. Th is  s e c t i o n  d e t a i l s  f o u r  s e p a r a t e  

b a s e s  of j u r i s d i c t i o n .  The f i r s t  i s  i f  t h i s  s t a t e  i s  t h e  

c h i l d ' s  home s ta te  o r  has  been t h e  home s t a t e  w i t h i n  t h e  s i x  

months p r i o r  t o  t h e  commencement of t h e  cus tody  proceeding.  

S e c t i o n  40-4-211 (1) ( a )  MCA. "Home s t a t e "  i s  d e f i n e d  a s  t h e  

s t a t e  i n  which t h e  c h i l d  has  l i v e d  w i t h  a p a r e n t  o r  p a r e n t s  

o r  someone a c t i n g  i n  t h e  c a p a c i t y  of  a  p a r e n t  f o r  a t  l e a s t  

s i x  months. S e c t i o n  40-7-103(5) MCA. Second, a  c o u r t  may 

have j u r i s d i c t i o n  i f  i t  i s  i n  t h e  b e s t  i n t e r e s t s  of t h e  

c h i l d  t o  do s o  because  t h e  c h i l d  and one o r  bo th  of  h i s  

p a r e n t s  ( o r  c o n t e s t a n t s )  ha s  a  s i g n i f i c a n t  connec t ion  w i t h  

t h i s  s t a t e  and because  s u b s t a n t i a l  ev idence  concern ing  t h e  

c h i l d ' s  c a r e ,  p r o t e c t i o n ,  t r a i n i n g ,  and p e r s o n a l  r e l a t i o n -  

s h i p s  i s  a v a i l a b l e  he r e .  S e c t i o n  40-4-211(1)(b)  MCA. 

Th i rd ,  i f  t h e  c h i l d  i s  p r e s e n t  i n  t h i s  s ta te  and h a s  been 

abandoned o r  r e q u i r e s  emergency p r o t e c t i o n  because  he  h a s  

been t h r e a t e n e d  w i t h  mi s t r ea tmen t  o r  abuse  o r  i s  neg l ec t ed  

o r  dependent ,  t h e  c o u r t  may t a k e  j u r i s d i c t i o n  under t h e  



o r d i n a r y  pa rens  p a t r i a e  power. S e c t i o n  40-4-211(1)(c)  MCA. 

Fou r th ,  a c o u r t  i s  empowered t o  t a k e  j u r i s d i c t i o n  i f  no 

o t h e r  s ta te  has  j u r i s d i c t i o n  under t h e  f i r s t  t h r e e  grounds  

o r  a n o t h e r  s ta te  has  r e f u s e d  j u r i s d i c t i o n  and i f  i t  i s  i n  

t h e  b e s t  i n t e r e s t  of  t h e  c h i l d  t h a t  t h e  c o u r t  do so .  Sec- 

t i o n  40-4-211(1) (d )  MCA. 

The f a c t s  o f  t h i s  c a s e  i n d i c a t e  t h a t  t h e  c h i l d  had been 

l e f t  i n  Montana because  i n  May and June of  1975 s h e  w a s  n o t  

wanted by e i t h e r  of  h e r  p a r e n t s .  H e r  mother had e x p l i c i t l y  

r e j e c t e d  h e r  and h e r  f a t h e r ,  though p r o f e s s i n g  a  d e s i r e  f o r  

h e r  p r e sence  and company, had pe rmi t t ed  h e r  t o  be  l e f t  w i t h  

h i s  former w i f e ' s  r e l a t i v e s  more t h a n  1000 m i l e s  away. H e  

had t aken  no a c t i o n  t o  g a i n  h i s  d a u g h t e r ' s  cus tody  even 

a f t e r  h i s  former w i f e  had made it c l e a r  t h a t  t h e  c h i l d  cou ld  

n o t  l i v e  w i t h  h e r  and was i n  p h y s i c a l  danger  from h e r  boy- 

f r i e n d .  S e c t i o n  40-4-211 (1) (c) MCA p rov ides :  

"A c o u r t  of t h i s  s ta te  competent t o  d e c i d e  c h i l d  
cus tody  m a t t e r s  ha s  j u r i s d i c t i o n  t o  make a  c h i l d  
cus tody  d e t e r m i n a t i o n  by i n i t i a l  o r  m o d i f i c a t i o n  
d e c r e e  i f :  

" ( c )  t h e  c h i l d  i s  p h y s i c a l l y  p r e s e n t  i n  t h i s  
s t a te  and: 

" (i) h a s  been abandoned; o r  

" (ii) it i s  neces sa ry  i n  an  emergency t o  pro- 
t ec t  him because  he  ha s  been s u b j e c t e d  t o  o r  
t h r e a t e n e d  w i t h  mi s t r ea tmen t  o r  abuse  o r  i s  
neg l ec t ed  o r  dependent ."  

The Commissioners' Note t o  t h i s  s e c t i o n  d e s c r i b e s  it a s  

a  r e t e n t i o n  and r e a f f i r m a t i o n  of p a r e n s  p a t r i a e  j u r i s d i c t i o n  

b u t  c a u t i o n s  t h a t  it i s  t o  be  used on ly  i n  " e x t r a o r d i n a r y  

c i rcumstances . "  9  Uniform L a w s  Annotated 108 (1973) .  See 

a l s o ,  I r e n e  R. v .  I n e z  H. (1978) ,  4 1 0  N.Y.S.2d 53, 55; 

Bodenheimer, sup ra ,  65 Cal.L.Rev. a t  992-951; F o s t e r  and 

Freed ,  C h i l d  Sna tch ing  and C u s t o d i a l  F i g h t s :  The Case f o r  



t h e  uni form Ch i ld  Custody J u r i s d i c t i o n  A c t ,  28 Has t i ngs  L.J. 

1011,  1020-21 (1977 ) .  I n  view of t h e  c i r cums t ances  a t t e n d -  

i n g  t h e  c h i l d ' s  p r e sence  i n  Montana i n  June  1975, w e  con- 

c l u d e  t h a t  t h e  D i s t r i c t  Cou r t  w a s  j u s t i f i e d  i n  a c c e p t i n g  

j u r i s d i c t i o n .  The f a c t s  a t  t h a t  t i m e  m e t  t h e  j u r i s d i c t i o n a l  

s t a n d a r d s  of  s e c t i o n  40-4-211(1) (c )  MCA, because  t h e  c h i l d  

w a s  p r e s e n t  i n  Montana, had been abandoned by bo th  o f  h e r  

n a t u r a l  p a r e n t s  and had been s u b j e c t e d  t o  and t h r e a t e n e d  

w i t h  f u r t h e r  m i s t r ea tmen t  and abuse .  

The second t ie r  of t h e  i n i t i a l  j u r i s d i c t i o n a l  tes t  i s  

found i n  s e c t i o n  40-7-108 MCA, a  complex s e c t i o n  d e s c r i b i n g  

i n c o n v e n i e n t  forum c o n s i d e r a t i o n s .  Th i s  s e c t i o n  a u t h o r i z e s  

a  D i s t r i c t  Cou r t  t o  " d e c l i n e  t o  e x e r c i s e  i t s  j u r i s d i c t i o n "  

any t i m e  b e f o r e  e n t r y  of  a  d e c r e e  i f  i t  f i n d s  t h a t  it i s  a n  

" i nconven i en t  forum" and t h a t  a  c o u r t  of  a n o t h e r  s t a t e  i s  a  

"more a p p r o p r i a t e  forum." The s e c t i o n  d e s c r i b e s  s e v e r a l  

c r i t e r i a  by which a  D i s t r i c t  Cou r t  may c o n s i d e r  whether  i t  

i s  a n  i nconven i en t  forum, b u t  does  n o t  c r e a t e  a  mandatory 

d u t y  on t h e  c o u r t  t o  d i s m i s s  t h e  a c t i o n  upon such grounds .  

The s e c t i o n  i s  e n t i r e l y  d i s c r e t i o n a r y .  Thus, w h i l e  t h e  

f a t h e r  con tends  t h a t  t h e  Montana c o u r t  w a s  a n  i nconven i en t  

forum under  t h e  c r i t e r i a  o f  S e c t i o n  7 ( c ) ,  s e c t i o n  40-7- 

1 0 8 ( 3 )  MCA, t h e  a c t  s p e c i f i c a l l y  l e a v e s  t h e  i n c o n v e n i e n t  

forum d e t e r m i n a t i o n  w i t h i n  t h e  f u l l  d i s c r e t i o n  of t h e  t r i a l  

c o u r t .  W e  f i n d  no abuse  o f  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n .  

J u r i s d i c t i o n  - t o  Modify t h e  C a l i f o r n i a  Decree. 

A second l i m i t a t i o n  on t h e  D i s t r i c t  C o u r t ' s  j u r i s d i c -  

t i o n  a r i s e s  when a  d e c r e e  o f  ano the r  s t a t e  i s  a l r e a d y  i n  

f o r c e .  I n  t h e  p r e s e n t  c a s e ,  t h e  C a l i f o r n i a  S u p e r i o r  Cou r t  

had f i r s t  g r a n t e d  cus tody  t o  t h e  c h i l d ' s  mother .  Then, by a 



m o d i f i c a t i o n  d e c r e e  d a t e d  J u l y  7 ,  1975,  g r a n t e d  cus tody  t o  

t h e  f a t h e r .  The f a t h e r  a r g u e s  t h a t  t h e  UCCJA and t h e  f u l l  

f a i t h  and c r e d i t  c l a u s e  p r o h i b i t  a  m o d i f i c a t i o n  o f  t h e  

d e c r e e  by t h e  Montana c o u r t .  

The Uni ted  S t a t e s  Supreme C o u r t  ha s  n o t  r u l e d  e x p l i -  

c i t l y  whether  t h e  f u l l  f a i t h  and c r e d i t  c l a u s e  a p p l i e s  t o  

cus tody  d e c r e e s .  P a s t  d e c i s i o n s  of t h i s  Cou r t ,  however, 

have t r e a t e d  t h e  c l a u s e  as a l i m i t a t i o n  on a  Montana c o u r t ' s  

j u r i s d i c t i o n  t o  modify cus tody  d e t e r m i n a t i o n s  made by o t h e r  

s t a t e s .  C a r r o l l  v.  White (1968) ,  151  Mont. 332, 443 P.2d 

13.  

While t h e  Uni ted  S t a t e s  Supreme C o u r t  ha s  n o t  s p e c i -  

f i c a l l y  h e l d  whether  t h e  c l a u s e  i s  a p p l i e d  i n  - any cus tody  

c a s e s ,  it has  r e f u s e d  t o  app ly  it t o  p a r t i c u l a r  c a s e s  i n  

which t h e  p rocedure  i n  a  s t a te  c o u r t  was n o t  cons ide r ed  

adequa te .  Of p a r t i c u l a r  r e l e v a n c e  i s  Ford v .  Ford (1962) , 

371 U.S. 187 ,  83 S .Ct .  273, 9  L.Ed.2d 240. I n  Ford a  ~ i r -  

g i n i a  c o u r t  awarded cus tody  o f  c h i l d r e n  t o  t h e i r  mother .  

Some months l a t e r  t h e  f a t h e r  p e t i t i o n e d  t h e  same c o u r t  f o r  a  

m o d i f i c a t i o n  of  t h e  d e c r e e ,  b u t  b e f o r e  t h e  c o u r t  e n t e r e d  

judgment on h i s  p e t i t i o n ,  t h e  p a r t i e s  ag r eed  t o  a  modi f i ca -  

t i o n  and s o  n o t i f i e d  t h e  c o u r t ,  which d i smi s sed  t h e  p e t i -  

t i o n .  Subsequen t ly ,  t h e  mother moved t o  Sou th  ~ a r o l i n a  and 

p e t i t i o n e d  a  c o u r t  o f  t h a t  s t a t e  t o  r e g a i n  cus tody  o f  t h e  

p a r t i e s '  c h i l d r e n .  The f a t h e r  defended h i s  cus tody  on t h e  

b a s i s  of  t h e  agreement and t h e  V i r g i n i a  c o u r t ' s  d i s m i s s a l  i n  

r e sponse  t o  t h a t  agreement.  The Uni ted  S t a t e s  Supreme C o u r t  

h e l d  t h a t  t h e  Sou th  C a r o l i n a  c o u r t s  w e r e  n o t  bound by t h e  

d i s m i s s a l  o f  t h e  V i r g i n i a  p e t i t i o n  f o r  m o d i f i c a t i o n .  I n  s o  

r u l i n g ,  t h e  C o u r t  c i t e d  s e v e r a l  c o n s i d e r a t i o n s  which a r e  

r e l e v a n t  he re :  



"The V i r g i n i a  c o u r t  he ld  no hea r ings  a s  t o  t h e  
custody of  t h e  c h i l d r e n .  I n  e n t e r i n g  i t s  o r d e r  
of  d i s m i s s a l ,  t h e  c o u r t  n e i t h e r  examined t h e  
t e r m s  of  t h e  p a r e n t s '  agreement nor exe rc i sed  
i t s  own judgment of what was b e s t  f o r  t h e  c h i l -  
d ren .  The c o u r t ' s  o r d e r  meant no more than  
t h a t  t h e  p a r e n t s  had made an  agreement between 
themselves.  . . 

". . . w e  do n o t  b e l i e v e  t h a t ,  i n  view of V i r -  
g i n i a ' s  s t r o n g  p o l i c y  of sa feguard ing  t h e  w e l -  
f a r e  of t h e  c h i l d ,  a  c o u r t  of t h a t  S t a t e  would 
cons ide r  i t s e l f  bound by a mere o r d e r  of  d i s -  
m i s s a l  where, as he re ,  t h e  t r i a l  judge never 
even s a w ,  much less passed upon, t h e  p a r e n t s '  
p r i v a t e  agreement f o r  custody and heard no 
tes t imony whatever upon which t o  base  a  judg- 
ment as t o  what would be b e s t  f o r  t h e  c h i l d r e n . "  
371 U.S. a t  193-94, 9  L.Ed.2d a t  244-45, 8 3  
S.Ct.  a t  276-77. 

These same c o n s i d e r a t i o n s  a r e  a p p l i c a b l e  here .  While 

t h e  Los Angeles County Supe r io r  Cour t  a t  l e a s t  appears  t o  

have viewed t h e  subs tance  of t h e  s t i p u l a t i o n  between t h e  

n a t u r a l  p a r e n t s ,  it i s  a  m a t t e r  of  record  t h a t  no hear ing  

was he ld ,  t h e  c o u r t  heard no test imony r ega rd ing  what would 

be  b e s t  f o r  t he  c h i l d ,  and t h e r e f o r e  could n o t  have exer-  

c i s e d  i t s  own judgment of what was " b e s t "  f o r  t h e  c h i l d .  

Thus, because t h e s e  w e r e  p r e c i s e l y  t h e  i s s u e s  which t h e  

Montana c o u r t  heard and decided,  it i s  no more bound t o  

fo l low t h e  C a l i f o r n i a  c o u r t ' s  dec ree  than w a s  t h e  South 

Ca ro l ina  c o u r t  bound t o  fo l low t h e  V i r g i n i a  o r d e r  i n  Ford. 

S i m i l a r l y ,  w e  conclude t h a t  t h e  Montana c o u r t  was n o t  

prevented from modifying t h e  C a l i f o r n i a  dec ree  by t h e  UCCJA. 

A c e n t r a l  purpose of t h e  Act i s  t o  reduce i n t e r s t a t e  compe- 

t i t i o n  for a c h i l d ' s  custody by r e q u i r i n g  r e c o g n i t i o n  and 

enforcement of one s ta te ' s  dec rees  by t h e  c o u r t s  of o t h e r  

s t a t e s .  However, be fo re  t h e  r e c o g n i t i o n  and enforcement 

p r o v i s i o n s  o f  t h e  A c t  can be a p p l i e d ,  t h e  i n i t i a l  dec ree  

must be  en t e red  i n  conformity w i t h  s t r i c t  n o t i c e  r e q u i r e -  

ments. 



S e c t i o n  13  of  t h e  UCCJA, s e c t i o n  40-7-114 MCA, p r o v i d e s  

f o r  t h e  r e c o g n i t i o n  and enforcement  o f  o u t - o f - s t a t e  cu s tody  

d e c r e e s  : 

"The c o u r t s  o f  t h i s  s t a t e  s h a l l  r e c o g n i z e  and en- 
f o r c e  a n  i n i t i a l  o r  m o d i f i c a t i o n  d e c r e e  o f  a 
c o u r t  o f  a n o t h e r  s t a t e  which had assumed j u r i s -  
d i c t i o n  under s t a t u t o r y  p r o v i s i o n s  s u b s t a n t i a l l y  
i n  accordance  w i t h  t h i s  c h a p t e r  o r  which was made 
under f a c t u a l  c i rcumstances  meet ing t h e  j u r i s -  
d i c t i o n a l  s t a n d a r d s  o f  t h e  c h a p t e r ,  s o  long  as 
t h i s  d e c r e e  ha s  n o t  been modif ied  i n  accordance  
w i t h  j u r i s d i c t i o n a l  s t a n d a r d s  s u b s t a n t i a l l y  s i m i -  
l a r  t o  t h o s e  of  t h i s  c h a p t e r . "  

S e c t i o n  1 4  o f  t h e  A c t ,  s e c t i o n  40-7-115 MCA, l i m i t s  a  

D i s t r i c t  C o u r t ' s  j u r i s d i c t i o n  t o  modify t h e  d e c r e e s  o f  

a n o t h e r  state:  

"(1) I f  a  c o u r t  o f  a n o t h e r  s t a t e  ha s  made a  
cu s tody  d e c r e e ,  a  c o u r t  of  t h i s  s ta te  may n o t  
modify t h a t  d e c r e e  u n l e s s  it a p p e a r s  t o  t h e  
c o u r t  of  t h i s  s t a t e  t h a t  t h e  c o u r t  which ren-  
de r ed  t h e  d e c r e e  does  n o t  now have j u r i s d i c t i o n  
under j u r i s d i c t i o n a l  p r e r e q u i s i t e s  s u b s t a n t i a l l y  
i n  accordance  w i t h  t h i s  c h a p t e r  o r  h a s  d e c l i n e d  
t o  assume j u r i s d i c t i o n  t o  modify t h e  d e c r e e  and 
t h e  c o u r t  of  t h i s  s t a t e  has  j u r i s d i c t i o n .  

" ( 2 )  I f  a  c o u r t  o f  t h i s  s t a t e  i s  a u t h o r i z e d  under 
s u b s e c t i o n  (1) and 40-7-109 t o  modify a  cus tody  
d e c r e e  o f  a n o t h e r  s t a t e ,  it s h a l l  g i v e  due  con- 
s i d e r a t i o n  t o  t h e  t r a n s c r i p t  of  t h e  r e c o r d  and 
o t h e r  documents o f  a l l  p r e v i o u s  p roceed ings  sub- 
m i t t e d  t o  it i n  accordance  w i t h  40-7-123." 

The d i f f i c u l t y  w i t h  t h e  a p p l i c a t i o n  o f  t h e s e  p r o v i s i o n s  

t o  t h e  p r e s e n t  m a t t e r  a r i s e s  from t h e  f a i l u r e  o f  t h e  C a l i -  

f o r n i a  S u p e r i o r  Cou r t  t o  comply w i t h  t h e  n o t i c e  p r o v i s i o n s  

o f  S e c t i o n s  4 and 5  o f  t h e  A c t ,  s e c t i o n s  40-7-105 and -106 

MCA. See  Cal.Civ.Code s e c t i o n s  5153, 5154. S e c t i o n  40-7- 

105  MCA p r o v i d e s  f o r  n o t i c e  t o ,  among o t h e r s ,  "any pe r son  

who ha s  p h y s i c a l  cus tody  o f  t h e  c h i l d " :  

"Before  making a  d e c r e e  under t h i s  c h a p t e r ,  r e a -  
s o n a b l e  n o t i c e  and o p p o r t u n i t y  t o  b e  hea rd  s h a l l  
b e  g iven  t o  t h e  c o n t e s t a n t s ,  any p a r e n t  whose 
p a r e n t a l  r i g h t s  have n o t  been p r e v i o u s l y  t e r m i -  
n a t e d ,  and any pe r son  who -- has  p h y s i c a l  cu s tody  
of  t h e  c h i l d .  I f  any o f  t h e s e  pe r sons  a r e  ou t -  -- 
s i d e  t h i s  s t a t e ,  n o t i c e  and o p p o r t u n i t y  t o  b e  
heard  s h a l l  b e  g i v e n  p u r s u a n t  t o  40-7-106." 
(Emphasis added. ) 



S e c t i o n  40-7-106 MCA c o n t a i n s  n o t i c e  r equ i r emen t s  when 

a  pe r son  t o  whom n o t i c e  and o p p o r t u n i t y  t o  be  heard  must  b e  

g i v e n  i s  i n  a n o t h e r  s t a t e .  I t  r e q u i r e s  such  n o t i c e  " a t  

l e a s t  10 days  b e f o r e  any hea r i ng  i n  t h i s  s t a t e . "  

" S t r i c t  compliance" w i t h  t h e s e  p r o v i s i o n s  i s  e s s e n t i a l  

t o  t h e  v a l i d i t y  of a  dec r ee :  

" S t r i c t  compliance w i t h  s e c t i o n s  4  and 5  i s  
e s s e n t i a l  f o r  t h e  v a l i d t y  o f  a  cu s tody  d e c r e e  
w i t h i n  t h e  s t a t e  and i t s  r e c o g n i t i o n  and en- 
fo rcement  i n  o t h e r  s t a t e s  under  s e c t i o n s  1 2 ,  
1 3  and 15."  Note, 9  Uniform Laws Annotated 110 
(1973) .  

Y e t  i n  t h e  p r e s e n t  c a s e ,  no n o t i c e  o r  o p p o r t u n i t y  t o  be  

heard  w a s  e v e r  g i v e n  t o  t h e  a u n t  and u n c l e  who had p h y s i c a l  

cus tody  o f  t h e  c h i l d  on June  1 9 ,  1975, when t h e  f a t h e r ' s  

m o d i f i c a t i o n  p e t i t i o n  was f i l e d  i n  t h e  Los Angeles County 

S u p e r i o r  Cour t .  The f a t h e r  a c t e d  q u i c k l y  t o  o b t a i n  a  modi- 

f i e d  order- -only  s even t een  days  a f t e r  h i s  p e t i t i o n  was 

f i l e d .  There  was no compliance w i t h  S e c t i o n s  4 and 5. 

Thus, t h e r e  can b e  no requ i rement  o f  r e c o g n i t i o n  and enforce -  

ment under S e c t i o n  13. 

A more d i f f i c u l t  q u e s t i o n  arises under  S e c t i o n  1 4 ,  

which r e q u i r e s  d e f e r e n c e  t o  t h e  c o n t i n u i n g  j u r i s d i c t i o n  of  

t h e  c o u r t  which f i r s t  g r a n t e d  a  cus tody  d e c r e e .  The c e n t r a l  

i d e a  of  t h a t  s e c t i o n  i s  t h a t  once  a  s t a t e  c o u r t  ha s  made a 

cus tody  d e c r e e ,  t h a t  s t a t e  r e t a i n s  a n  a lmos t  e x c l u s i v e  

j u r i s d i c t i o n  t o  modify t h e  d e c r e e  u n l e s s  it (1) no l o n g e r  

ha s  j u r i s d i c t i o n a l  p r e r e q u i s i t e s  " s u b s t a n t i a l l y  i n  accord-  

ance"  w i t h  t h e  A c t ;  o r  ( 2 )  h a s  d e c l i n e d  t o  assume j u r i s d i c -  
t h e  

t i o n  t o  modify/decree;  and ( 3 )  t h e  c o u r t  of  t h i s  s t a t e  ha s  

j u r i s d i c t i o n .  (See ,  Commissioners '  Note t o  S e c t i o n  14.  ) 

I n  t h i s  c a s e  t h e  i n i t i a l  cus tody  d e c r e e  g r a n t e d  t h e  

c h i l d  t o  h e r  mother .  A t  t h a t  p o i n t  C a l i f o r n i a  became t h e  



" p r i o r  s t a t e "  and p e t i t i o n s  f o r  m o d i f i c a t i o n  w e r e  t o  be  

add re s sed  t o  i t s  c o u r t s ,  a s  w a s  t h e  f a t h e r ' s  p e t i t i o n .  The 

f a t h e r ' s  p e t i t i o n ,  however, d i d  n o t  g i v e  t h e  C a l i f o r n i a  

c o u r t  j u r i s d i c t i o n  t o  modify t h e  c h i l d ' s  cus tody  because  o f  

t h e  f a i l u r e  t o  n o t i f y  t h e  pe r sons  who had p h y s i c a l  cus tody  

o f  he r .  The f a t h e r  had a  d u t y  t o  n o t i f y  t h e  C a l i f o r n i a  

c o u r t  t h a t  pe r sons  n o t  p a r t y  t o  h i s  a c t i o n  f o r  m o d i f i c a t i o n  

had p h y s i c a l  cus tody  of t h e  c h i l d ,  S e c t i o n  9  ( a )  ( 3 )  UCCJA, 

C a l  .Civ.Code s e c t i o n  5158 (1) (c)  , and t h a t  c o u r t  w a s  r e q u i r e d  

t o  o r d e r  t h o s e  pe r sons  t o  be  jo ined  as p a r t i e s  and t o  n o t i f y  

them of t h e  pending a c t i o n .  S e c t i o n  10 UCCJA, Cal.Civ.Code 

s e c t i o n  5159. 

The f a t h e r  ha s  main ta ined  th roughout  t h i s  a c t i o n  t h a t  

t h e  p roper  forum i n  which t o  hea r  t h e  a u n t  and u n c l e ' s  

p e t i t i o n  i s  t h e  Los Angeles County S u p e r i o r  Cour t ,  y e t  he  

neg l ec t ed  t h e  mandatory p rocedures  by which t h e  a u n t  and 

u n c l e  would have been made p a r t i e s  t o  t h e  C a l i f o r n i a  a c t i o n  

which he commenced i n  1975. Now he  a rgues  t h a t  t h e  m a t t e r  

must be  heard  once a g a i n  i n  C a l i f o r n i a .  W e  do  n o t  b e l i e v e  

t h a t  t h e  UCCJA r e q u i r e s  such a r e s u l t .  O r d i n a r i l y  i f  a  

s t a t e  which has  e n t e r e d  a  dec ree  s t i l l  h a s  j u r i s d i c t i o n  

under  S e c t i o n  3 of t h e  A c t ,  s e c t i o n  40-4-211 MCA, i t s  c o u r t s  

must be  looked t o  ahead of  t h e  c o u r t s  of  ano the r  s t a t e  which 

subsequen t ly  g a i n s  j u r i s d i c t i o n .  Thus, w e  must i n q u i r e  

whether C a l i f o r n i a  s t i l l  h a s  j u r i s d i c t i o n  under S e c t i o n  3. 

P l a i n l y  it does  n o t  have j u r i s d i c t i o n  under  S e c t i o n  3 ( a ) ( 1 )  

because  C a l i f o r n i a  i s  no l onge r  t h e  c h i l d ' s  home state.  Nor 

does  it have j u r i s d i c t i o n  under S e c t i o n  3  ( a )  ( 3 )  because  t h e  

c h i l d  i s  n o t  p r e s e n t  i n  C a l i f o r n i a ,  o r  under  S e c t i o n  3 ( a ) ( 4 )  

because  t h e  Montana c o u r t  ha s  assumed j u r i s d i c t i o n  under 

f a c t s  which meet S e c t i o n 3 ( a ) ( 3 ) .  The o n l y  remaining s e c t i o n  

i s  3 ( a )  ( 2 ) ,  s e c t i o n  40-4-211 (1) ( b )  MCA: 



"A c o u r t  of t h i s  s t a t e  competent t o  dec ide  c h i l d  
custody m a t t e r s  has  j u r i s d i c t i o n  t o  make a c h i l d  
custody de te rmina t ion  by i n i t i a l  o r  mod i f i ca t ion  
dec ree  i f :  

" (b)  it i s  i n  t h e  b e s t  i n t e r e s t  of t h e  c h i l d  t h a t  
a  c o u r t  of t h i s  s t a t e  assume j u r i s d i c t i o n  because: 

" ( i )  t h e  c h i l d  and h i s  p a r e n t s  o r  t h e  c h i l d  and 
a t  l e a s t  one c o n t e s t a n t  have a s i g n i f i c a n t  con- 
n e c t i o n  wi th  t h i s  s t a t e ;  and 

" ( i i )  t h e r e  i s  a v a i l a b l e  i n  t h i s  s ta te  s u b s t a n t i a l  
evidence concerning t h e  c h i l d ' s  p r e s e n t  o r  f u t u r e  
c a r e ,  p r o t e c t i o n ,  t r a i n i n g ,  and pe r sona l  r e l a t i o n -  
s h i p s .  " 

The Oregon Supreme Court  r e c e n t l y  cons idered  whether 

t h e  c o u r t s  of Ind iana  w e r e  t h e  more a p p r o p r i a t e  forum f o r  

r e s o l u t i o n  of a custody d i s p u t e  under t h i s  s e c t i o n  i n  a c a s e  

i n  which Ind iana  had e n t e r e d  t h e  f i r s t  dec ree .  The mother 

had s e c r e t e d  two c h i l d r e n  ages  4 and 8  away from t h e i r  

f a t h e r  who was s t i l l  i n  Ind iana .  Some months a f t e r  they  had 

l e f t  Ind iana ,  she  p e t i t i o n e d  an Oregon c o u r t  f o r  a  modif i -  

c a t i o n  of t h e  Ind iana  dec ree .  I t  w a s  n o t  u n t i l  t h e  c h i l d r e n  

had been away from Ind iana  f o r  e igh teen  months t h a t  t h e  

Oregon c o u r t  heard t h e  case. The Supreme Cour t  observed 

t h a t  t h e  passage of  t i m e  had e l imina t ed  any " s i g n i f i c a n t  

connect ion"  w i th  Ind iana  t h a t  t h e  c h i l d r e n  had once had: 

". . . a t  t h e  t i m e  of t h e  hear ing  by t h e  t r i a l  
c o u r t  t h e  c h i l d r e n  had no s i g n i f i c a n t  connect ion 
wi th  Ind iana  because of t h e  l e n g t h  of t i m e  they  
had been away. I n  t h e  l i v e s  of c h i l d r e n  4 and 
8  y e a r s  of age,  18 months i s  a  long t ime."  Mar- 
r i a g e  of S e t t l e  (1976) ,  276 O r .  759, 556 P.2d 
962, 966. 

I n  t h e  p r e s e n t  c a s e  t h e  passage of t ime has c r e a t e d  an  

i d e n t i c a l  l o s s  of " s i g n i f i c a n t  connect ion"  between t h e  c h i l d  

and C a l i f o r n i a .  She was f i v e  y e a r s  of age when she  was l e f t  

w i t h  h e r  Montana r e l a t i v e s .  Two y e a r s  had passed by t h e  

t i m e  of t h e  hear ing ,  and n e a r l y  two more have s i n c e  e l apsed .  



A s  t h e  Oregon Supreme Cour t  no ted ,  j u r i s d i c t i o n  under  Sec- 

t i o n  3 ( a )  ( 2 )  e x i s t s  o n l y  when it i s  i n  t h e  b e s t  i n t e r e s t  o f  

t h e  c h i l d  because  t h e  c h i l d  and i t s  p a r e n t s  have a  s i g n i -  

f i c a n t  connec t i on  w i t h  a  s t a t e  and t h e r e  i s  "optimum a c c e s s  

t o  r e l e v a n t  ev idence . "  S e t t l e ,  556 P.2d a t  966. See  a l s o ,  

Commissioners '  Note, 9  Uniform Laws Annotated 107-08 (1973) .  

I n  t h i s  case t h e r e  i s  n e i t h e r .  C a l i f o r n i a  does  n o t  now have 

j u r i s d i c t i o n  under  t h e  A c t  and d i d  n o t  have j u r i s d i c t i o n  a t  

t h e  t i m e  of t h e  h e a r i n g  i n  August 1977. Thus, t h e  D i s t r i c t  

Cou r t  w a s  f r e e  t o  e n t e r  a  new cus tody  o r d e r .  

The second p r i n c i p l e  i s s u e  r a i s e d  by t h i s  a p p e a l  i s  

whether  t h e  Dis t r i c t  Cou r t  abused i t s  d i s c r e t i o n  by termina-  

t i n g  t h e  p a r e n t a l  r i g h t s  of  t h e  f a t h e r  and mother .  

There i s  more t h a n  s u f f i c i e n t  s u b s t a n t i a l ,  c r e d i b l e  

ev idence  t o  s u p p o r t  t h e  f i n d i n g s  and judgment o f  t h e  D i s -  

t r i c t  Cour t  i n  r e l a t i o n  t o  t h e  n a t u r a l  p a r e n t s .  The concern  

h a s  been advanced t h a t  t h e  f a t h e r  was n o t  e q u a l l y  c u l p a b l e .  

I t  i s  und ispu ted  t h a t  he  had mi s r ep re sen t ed  h i s  a s s e t s  t o  

t h e  S u p e r i o r  Cou r t  and t he r eby  reduced h i s  p o t e n t i a l  s u p p o r t  

o b l i g a t i o n .  I t  i s  a  m a t t e r  of  r e c o r d  t h a t  t h e  C a l i f o r n i a  

c o u r t  was f o r c e d  t o  t h r e a t e n  t h e  f a t h e r  w i t h  a  contempt 

c i t a t i o n  t o  induce  him t o  p rov ide  f o r  h i s  c h i l d .  These 

matters i n  themselves  have  n o t  been t hough t  t o  j u s t i f y  a  

t e r m i n a t i o n  of  p a r e n t a l  r i g h t s .  See  Ma t t e r  o f  J . L . B .  ( 1979 ) ,  

Mont . , 594 P.2d 1127, 1135, 36 St.Rep. 896, 906- - 

07. Nor may t h e  abuse  o r  n e g l e c t  which t h e  mother and h e r  

b o y f r i e n d  may have shown b e  a t t r i b u t e d  t o  t h e  f a t h e r .  

Matter of T.E.R. (19791, Mont. , 590 P.2d 1117,  

1121, 36 St.Rep. 276, 281. 

W e  f i n d ,  however, two c i rcumstances  t o  b e  p a r t i c u l a r l y  

s u p p o r t i v e  of  t h e  D i s t r i c t  C o u r t ' s  conc lu s ion  t h a t  t h e  



f a t h e r  had neg lec ted  h i s  minor c h i l d .  F i r s t ,  t h e  f a t h e r  

f a i l e d  t o  n o t i f y  t h e  j u v e n i l e  a u t h o r i t i e s  concerning t h e  

p l i g h t  of h i s  daughte r .  According t o  t h e  f a t h e r ' s  mother,  

t h e  c h i l d  r epea t ed ly  complained of abuse by h e r  mother ' s  

boyf r iend  over a  pe r iod  of a t  least  one and one-half yea r s .  

One of t h e  a t t o r n e y s  consu l t ed  by t h e  f a t h e r ,  M r .  Gewirtz,  

adv ised  him t o  n o t i f y  t h e  j u v e n i l e  a u t h o r i t i e s ,  b u t  t h e  

f a t h e r  d i d  no t .  

Second, i t  i s  s i g n i f i c a n t  t h a t  i n  May 1975, when t h e  

mother fo rced  t h e  c h i l d  o u t  of h e r  apar tment ,  t h e  c h i l d ' s  

p a t e r n a l  grandmother, n o t  h e r  f a t h e r ,  took c a r e  of h e r .  The 

evidence shows t h a t  t h e  c h i l d ' s  grandmother took t h e  g r e a t e s t  

i n t e r e s t  i n  her  wh i l e  she  was l i v i n g  wi th  h e r  mother. The 

grandmother, n o t  t h e  f a t h e r ,  kep t  he r  a t  h e r  home over  many 

weekends. The D i s t r i c t  Court  found s p e c i f i c a l l y  t h a t  t h e  

grandmother was t h e  p r i n c i p l e  f o r c e  behind t h e  f a t h e r ' s  

" b e l a t e d  a t tempts"  t o  o b t a i n  custody of h i s  daughte r .  I t  

a l s o  found t h a t  no " v i a b l e  pa ren t - ch i ld  r e l a t i o n s h i p "  has 

eve r  e x i s t e d  between t h e  f a t h e r  and c h i l d .  

W e  must measure t h e s e  f i n d i n g s  a g a i n s t  some o b j e c t i v e  

c r i t e r i a  t o  determine whether t h e  f a t h e r ' s  conduct  amounted 

t o  n e g l e c t  and abuse of p a r e n t a l  a u t h o r i t y .  

"The abuse of p a r e n t a l  a u t h o r i t y  i s  t h e  s u b j e c t  
of j u d i c i a l  cognizance i n  a  c i v i l  a c t i o n  brought  
by t h e  c h i l d  o r  by i t s  r e l a t i v e  w i t h i n  t h e  t h i r d  
degree  o r  by t h e  county commissioners of t h e  county 
where t h e  c h i l d  r e s i d e s .  When t h e  abuse i s  e s t ab -  
l i s h e d ,  t h e  c h i l d  may be f r e e d  from t h e  dominion 
of t h e  p a r e n t  and t h e  duty  of suppor t  and educa- 
t i o n  enforced."  Sec t ion  40-6-233 MCA. 

I n  t h e  absence of s t anda rds  d e f i n i n g  abuse i n  t h i s  

s e c t i o n ,  we r e f e r  t o  t h e  s t anda rds  conta ined  i n  Chapter  3 of 

T i t l e  4 1  on c h i l d  abuse,  n e g l e c t ,  and dependency. S e c t i o n  

41-3-102 ( 2 )  MCA provides :  



" 'Abuse '  o r  ' n e g l e c t '  means: 

" ( a )  t h e  commission o r  omiss ion  o f  any a c t  o r  
a c t s  which m a t e r i a l l y  a f f e c t  t h e  normal p h y s i c a l  
o r  emot iona l  development of a you th .  Any exces-  
s i v e  p h y s i c a l  i n j u r y ,  s e x u a l  a s s a u l t ,  o r  f a i l u r e  
t o  t h r i v e ,  t a k i n g  i n t o  accoun t  t h e  a g e  and medi- 
c a l  h i s t o r y  o f  t h e  youth ,  s h a l l  b e  presumed t o  b e  
n o n a c c i d e n t a l  and t o  m a t e r i a l l y  a f f e c t  t h e  normal 
development of  t h e  youth .  

" ( b )  t h e  commission o r  omiss ion  o f  any ac t  o r  
a c t s  by any person  i n  t h e  s t a t u s  of  p a r e n t ,  guard-  
i a n ,  o r  c u s t o d i a n  who t he r eby  and by r ea son  o f  
p h y s i c a l  o r  menta l  i n c a p a c i t y  o r  o t h e r  c ause  re- 
f u s e s  o r ,  w i t h  s t a t e  and p r i v a t e  a i d  and a s s i s t a n c e ,  
i s  unab l e  t o  d i s c h a r g e  t h e  d u t i e s  and r e s p o n s i b i -  
l i t i e s  f o r  p rope r  and nece s sa ry  s u b s i s t e n c e ,  educa- 
t i o n ,  medica l ,  o r  any o t h e r  c a r e  n e c e s s a r y  f o r  t h e  
y o u t h ' s  p h y s i c a l ,  moral ,  and emot iona l  we l l -be ing . "  

W e  h e l d  i n  Matter of  J . L . B . ,  594 P.2d a t  1136, 36 

St .Rep.  a t  908, t h a t  p a r e n t a l  d e f i c i e n c i e s  by themse lves ,  

a b s e n t  some harm t o  t h e  c h i l d ,  a r e  a n  i n s u f f i c i e n t  b a s i s  

upon which t o  t e r m i n a t e  p a r e n t a l  r i g h t s .  I n  t h e  p r e s e n t  

c a s e  t h e  c h i l d  was undoubtedly  harmed, a l t hough  n o t  d i r e c t l y  

and s o l e l y  by h e r  f a t h e r .  Y e t ,  h e  knew of h i s  d a u g h t e r ' s  

c i r cums t ances  and d i d  no th ing  t o  i n t e r v e n e  on h e r  b e h a l f .  A 

c h i l d  i n  h e r  p o s i t i o n  ha s  a  r i g h t  t o  e x p e c t  more. The 

f a t h e r ' s  argument t h a t  t h e  c o u r t s  of  C a l i f o r n i a  would n o t  

modify t h e  o r i g i n a l  cus tody  w i t h o u t  proof of  t h e  c h i l d ' s  

m i s t r e a t m e n t  wears t h i n  i n  l i g h t  o f  t h e  f a t h e r ' s  f a i l u r e  t o  

even n o t i f y  t h e  j u v e n i l e  a u t h o r i t i e s  t h a t  something was 

wrong. The f a t h e r ' s  a t t e m p t  t o  blame t h e  C a l i f o r n i a  c o u r t  

sys tem f o r  h i s  own f a i l u r e  t o  seek a i d  f o r  h i s  c h i l d  f o r  

more t h a n  a  y e a r  w i l l  n o t  s u f f i c e .  The D i s t r i c t  Cou r t  

concluded t h a t  t h e  f a t h e r  had abused h i s  p a r e n t a l  a u t h o r i t y  

by n e g l e c t i n g  and abandoning h i s  c h i l d  under  t h e s e  circum- 

s t a n c e s .  W e  do n o t  f i n d  t h i s  t o  be  a n  abuse  o f  t h e  D i s t r i c t  

C o u r t ' s  d i s c r e t i o n  t o  weigh t h e  ev idence  b e f o r e  it and 

a r r i v e  a t  a  " c l e a r  and convincing"  view o f  t h e  f a c t s .  See  

Ma t t e r  o f  J.L.B., 594 P.2d a t  1136, 36 St .Rep.  a t  908-09. 



The f i n a l  i s s u e  p r e s e n t e d  i s  whether  t h e  D i s t r i c t  Cou r t  

had a u t h o r i t y  t o  name t h e  c h i l d ' s  a u n t  and u n c l e  a s  h e r  

g e n e r a l  gua rd i ans .  The f a t h e r  con tends  t h a t  t h e  a u n t  and 

u n c l e ' s  compla in t  d i d  n o t  s p e c i f i c a l l y  r e q u e s t  t h e  c r e a t i o n  

o f  a g u a r d i a n s h i p  and t h e r e f o r e  t h e  D i s t r i c t  Cou r t  cou ld  n o t  

name them as gua rd i ans .  W e  do n o t  a g r e e .  

The compla in t  f i l e d  i n  t h i s  a c t i o n  sought :  (1) To 

t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  of  t h e  n a t u r a l  p a r e n t s ;  ( 2 )  t o  

award f u l l  c a r e  and cus tody  of  t h e  c h i l d  t o  h e r  a u n t  and 

u n c l e ;  ( 3 )  t o  o b t a i n  a  r e s t r a i n i n g  o r d e r  a g a i n s t  t h e  m o t h e r ' s  

boy f r i end  t o  p r e v e n t  him from mo le s t i ng  t h e  c h i l d ;  and,  ( 4 )  

f o r  such o t h e r  r e l i e f  a s  t h e  D i s t r i c t  Cou r t  deemed p r o p e r .  

The D i s t r i c t  Cou r t  c l e a r l y  had power t o  a u t h o r i z e  a  

g u a r d i a n s h i p ,  t h e  e f f e c t  o f  which g i v e s  t h e  c o u r t  c o n t i n u i n g  

s u p e r v i s o r y  a u t h o r i t y  o v e r  t h e  a u n t  and u n c l e ' s  c a r e  and 

p r o v i s i o n  f o r  t h e  c h i l d ,  under t h e  f o u r t h  pa ragraph  o f  t h e  

p r a y e r  f o r  r e l i e f .  Rule 5 4 ( c ) ,  M.R.Civ.P., p r o v i d e s  i n  

p a r t :  

"Except  a s  t o  a  p a r t y  a g a i n s t  whom a  judgment i s  
e n t e r e d  by d e f a u l t ,  eve ry  f i n a l  judgment s h a l l  
g r a n t  t h e  r e l i e f  t o  which t h e  p a r t y  i n  whose 
f a v o r  it i s  rendered  i s  e n t i t l e d ,  even i f  t h e  
p a r t y  ha s  n o t  demanded such r e l i e f  i n  h i s  p lead-  
i n g s .  " 

See,  Smith v .  Zepp (1977) ,  - Mont. , 567 P.2d 923, 

930, 34 St .Rep.  753, 762; 10 C .  Wright  & A. M i l l e r ,  F e d e r a l  

P r a c t i c e  and Procedure ,  92662 a t  96-97. 

The s t a t u t e  under  which p l a i n t i f f s  proceeded,  s e c t i o n  

61-111, R.C.M. 1947,  now s e c t i o n  40-6-233 MCA, c l e a r l y  g i v e s  

t h e  D i s t r i c t  Cou r t  j u r i s d i c t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s :  

". . . and when t h e  abuse  i s  e s t a b l i s h e d  t h e  c h i l d  
may b e  f r e e d  from t h e  dominion o f  t h e  p a r e n t  . . ." 



Upon t h e  p rope r  t e r m i n a t i o n  of p a r e n t a l  r i g h t s ,  a  

D i s t r i c t  Cou r t  i s  empowered t o  name a  s u i t a b l e  gua rd i an  o f  

a n  unmarried minor. S e c t i o n  72-5-222 MCA. See  Guard iansh ip  

o f  Aschenbrenner (1979) , Mont. 
PI - P.2d I 

36 St.Rep. (No. 14610, dec ided  J u l y  1 6 ,  1979) .  

The judgment of t h e  D i s t r i c t  Cou r t  i s  a f f i rmed .  

W e  concur :  

Chief  J u s t i c e  
C 

QdWk4- ,Ldy,, 
J u s t i c e s  


