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M r .  Chief  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

Th i s  i s  an  a p p e a l  by a n  i n s u r e d  under  a  g e n e r a l  l i a -  

b i l i t y  and comprehensive p e r s o n a l  i n s u r a n c e  p o l i c y  from a  

judgment i n  f a v o r  o f  h i s  i n s u r e r  i n  t h e  Distr ict  C o u r t  o f  

Minera l  County. 

The f a c t s  i n d i c a t e  t h a t  on May 1 9 ,  1977, Joseph Ruth- 

f o r d ,  t h e  son o f  t h e  named i n s u r e d  Rober t  Ru thford ,  w a s  

d r i v i n g  h i s  f a t h e r ' s  p ickup  look ing  f o r  h o r s e s ,  some of  

which w e r e  owned by h i s  f a t h e r .  While s e a r c h i n g  f o r  t h e  

h o r s e s  i n  an  o f f - road  a r e a ,  t h e  p ickup became s t u c k  i n  t h e  

mud. A l ogg ing  s k i d d e r  w a s  parked nearby which, unknown t o  

t h e  son ,  had been d r a i n e d  o f  o i l .  The son  s t a r t e d  t h e  

s k i d d e r  and moved i t  n e a r  t h e  p ickup.  Meanwhile, a  t h i r d  

p a r t y  had c o n t a c t e d  t h e  f a t h e r  by CB r a d i o  and t h e  f a t h e r  

had a r r i v e d  w i t h  a  l ogg ing  cha in .  A t h i r d  pe rson  a t t a c h e d  

t h e  l ogg ing  c h a i n  t o  t h e  p ickup and s k i d d e r .  The f a t h e r  

s t o o d  by and watched h i s  son  tow t h e  p ickup  o u t  o f  t h e  mud. 

T h e r e a f t e r ,  t h e  son  r e t u r n e d  t h e  s k i d d e r  t o  t h e  p l a c e  h e  

o r i g i n a l l y  found it. 

The eng ine  o f  t h e  s k i d d e r  was s e v e r e l y  damaged because  

t h e r e  was no o i l  i n  it. 

The owners o f  t h e  s k i d d e r  and t h e i r  i n s u r e r  f i l e d  a  

damage a c t i o n  a g a i n s t  t h e  f a t h e r  s eek ing  r ecove ry  of  r e p a i r  

c o s t s ,  l o s s  of income and exemplary damages. The f a t h e r  

answered denying l i a b i l i t y .  He a l s o  f i l e d  a  t h i r d - p a r t y  

compla in t  a g a i n s t  h i s  i n s u r e r ,  Uni ted  S e r v i c e s  Automobile 

A s s o c i a t i o n ,  which i s  t h e  s u b j e c t  o f  t h i s  a p p e a l .  The 

f a t h e r ' s  t h i r d - p a r t y  compla in t  a l l e g e d  i n  subs t ance  t h a t  any 

l i a b i l i t y  on h i s  p a r t  t o  t h e  owners of  t h e  s k i d d e r  was 

covered  by h i s  i n s u r a n c e  p o l i c y .  The re fo r e ,  he  a l l e g e d ,  h i s  

i n s u r e r  w a s  o b l i g a t e d  t o  defend t h e  damage a c t i o n  b rough t  



a g a i n s t  him and t o  pay any damages r ecove red  by t h e  s k i d -  

d e r ' s  owners.  

Fol lowing p r e t r i a l  d i s c o v e r y ,  t h e  i n s u r e r  moved f o r  

summary judgment on t h e  f a t h e r ' s  t h i r d - p a r t y  compla in t  on 

t h e  b a s i s  of p o l i c y  e x c l u s i o n s .  The D i s t r i c t  Cour t  g r a n t e d  

summary judgment t o  t h e  i n s u r e r  and d i smi s sed  t h e  t h i r d -  

p a r t y  complain t .  The f a t h e r  appea l s .  

Although t h e  i s s u e s  on appea l  are s t a t e d  d i f f e r e n t l y  by 

each  p a r t y ,  t h e  subs t ance  of  t h e  c o n t r o v e r s y  i s  whether  t h e  

i n s u r a n c e  p o l i c y  p rov ide s  coverage  under t h e  f a c t s  of  t h i s  

c a s e .  The i n s u r e d  f a t h e r  c l a ims  coverage  under  t h e  omnibus 

i n s u r i n g  agreement and d e f i n i t i o n s  i n  t h e  p o l i c y  and d e n i e s  

t h a t  any p o l i c y  e x c l u s i o n s  e l i m i n a t e  t h a t  coverage .  On t h e  

o t h e r  hand, t h e  i n s u r e r  claims a  s p e c i f i c  e x c l u s i o n  i n  t h e  

p o l i c y  e l i m i n a t e s  coverage .  

The compla in t  by t h e  owners o f  t h e  s k i d d e r  a g a i n s t  t h e  

f a t h e r  a l l e g e s  two b a s e s  o f  l i a b i l i t y :  (1) t h a t  t h e  f a t h e r  

" coope ra t ed  w i t h ,  a s s i s t e d ,  and r a t i f i e d  t h e  acts  o f  h i s  

son"  which b e n e f i t e d  him by removing h i s  p ickup  from t h e  

mud, and ( 2 )  t h a t  t h e  son w a s  a c t i n g  a s  a g e n t  of  h i s  f a t h e r  

s o  t h a t  t h e  s o n ' s  wrongful  a c t s  w e r e  imputed t o  h i s  f a t h e r .  

The b a s i c  i n s u r i n g  agreement i n  t h e  p o l i c y  p rov ide s :  

"The company w i l l  pay on  beha l f  o f  t h e  i n s u r e d  
a l l  sums which t h e  i n s u r e d  s h a l l  become l e g a l l y  
o b l i g a t e d  t o  pay a s  damages because  o f  b o d i l y  
i n j u r y  o r  p r o p e r t y  damage . . . and t h e  company 
s h a l l  have t h e  r i g h t  and du ty  t o  de fend  any s u i t  
a g a i n s t  t h e  i n s u r e d  s eek ing  damages on accoun t  
of  such  b o d i l y  i n j u r y  o r  p r o p e r t y  damage, even 
i f  t h e  a l l e g a t i o n s  o f  t h e  s u i t  a r e  g r o u n d l e s s ,  
f a l s e  o r  f r a u d u l e n t  . . ." 
The p o l i c y  d e f i n e s  "pe r sons  i n s u r e d "  i n  p e r t i n e n t  p a r t  

as: 

"The named i n s u r e d  and,  i f  r e s i d e n t s  o f  t h e  
named i n s u r e d ' s  household ,  h i s  spouse ,  t h e  
r e l a t i v e s  of  e i t h e r ,  and any o t h e r  pe r son  under 
t h e  age  of  21 i n  t h e  care of  any i n s u r e d ;  b u t  



w i t h  r e s p e c t  t o  any . . . v e h i c l e ,  n o t  owned by 
any such i n s u r e d ,  on ly  whi le  u s ing  o r  having 
custody o r  posses s ion  of such . . . v e h i c l e  
w i th  t h e  permiss ion of  t h e  owner . . ." 
The p o l i c y  exc lus ion  on which t h e  i n s u r e r  r e l i e s  pro- 

v i d e s  : 

"This  coverage does n o t  apply:  

" ( j )  t o  p rope r ty  damage t o  . . . ( 2 )  p rope r ty  
occupied o r  used by t h e  i n su red  o r  r e n t e d  t o  o r  
i n  t h e  c a r e ,  custody o r  c o n t r o l  of  t h e  i n su red  
o r  as t o  which t h e  i n su red  i s  f o r  any purpose 
e x e r c i s i n g  p h y s i c a l  c o n t r o l  . . ." 
The f i r s t  b a s i s  o f  l i a b i l i t y  a l l e g e d  by t h e  s k i d d e r ' s  

owners a g a i n s t  t h e  f a t h e r  i s  t h a t  t h e  f a t h e r  cooperated 

w i t h ,  a s s i s t e d  and r a t i f i e d  t h e  wrongful  acts of h i s  son.  

This  a l l e g a t i o n  i s  based upon t h e  f a t h e r ' s  pe r sona l  wrong- 

doing render ing  him a  j o i n t  t o r t f e a s o r  w i t h  h i s  son. Ac- 

co rd ing ly ,  t h e  f a t h e r  a s  t h e  named in su red  under t h e  p o l i c y  

would be  covered f o r  h i s  own wrongdoing u n l e s s  t h e  po l i cy  

exc lus ion  e l i m i n a t e s  coverage.  

The sk idde r  was n o t  pe r sona l ly  used by t h e  f a t h e r ,  

r e n t e d  by him, i n  h i s  c a r e ,  custody o r  c o n t r o l ,  nor was t h e  

f a t h e r  e x e r c i s i n g  p h y s i c a l  c o n t r o l  over  it. Thus t h e  exclu-  

s i o n  would n o t  e l i m i n a t e  coverage f o r  any pe r sona l  wrong- 

doing by t h e  f a t h e r .  

This  b r i n g s  u s  t o  t h e  crux of  t h i s  appea l .  The second 

b a s i s  of l i a b i l i t y  a l l e g e d  by t h e  s k i d d e r ' s  owners a g a i n s t  

t h e  f a t h e r  i s  t h a t  h i s  son was h i s  agen t ;  t h a t  t h e  s o n ' s  

wrongful  a c t s  a r e  imputed t o  t h e  f a t h e r  under t h e  p r i n c i p l e  

of  respondea t  s u p e r i o r ;  and t h a t  t h e  f a t h e r  i s  l i a b l e  by 

r ea son  of  h i s  s o n ' s  wrongful a c t s .  

I t  i s  agreed t h a t  t h e  son w a s  a member of h i s  f a t h e r ' s  

household,  under t h e  age  of  21, and i n  t h e  c a r e  of h i s  



f a t h e r ,  t h e  named i n s u r e d .  Th i s  would q u a l i f y  t h e  son as 

one  o f  t h e  pe r sons  i n s u r e d  were i t  n o t  f o r  t h e  second c l a u s e  

i n  t h a t  p o l i c y  p r o v i s i o n  se t  f o r t h  above,  v i z . ,  " b u t  w i t h  

r e s p e c t  t o  any . . . v e h i c l e  n o t  owned by any such i n s u r e d ,  

o n l y  w h i l e  u s i n g  o r  having cus tody  o r  p o s s e s s i o n  o f  such  . . 
. v e h i c l e  w i t h  t h e  pe rmi s s ion  o f  t h e  owner . . ." I t  i s  

a d m i t t e d  t h a t  t h e  son was n o t  u s i n g  t h e  s k i d d e r ,  no r  d i d  h e  

have  cus tody  o r  p o s s e s s i o n  o f  it, w i t h  t h e  pe rmi s s ion  o f  any 

o f  i t s  owners.  Thus, t h e  son i s  n o t  a n  i n s u r e d  under t h e  

f a c t s  o f  t h i s  c a se .  

Because t h e  son  i s  n o t  a n  i n s u r e d  under  t h e  p o l i c y ,  t h e  

coverage  e x c l u s i o n  would n o t  o r d i n a r i l y  app ly .  The exc lu -  

s i o n  a p p l i e s  o n l y  t o  p r o p e r t y  used ,  r e n t e d  t o ,  i n  t h e  c a r e ,  

cus tody ,  o r  c o n t r o l  o f  " t h e  i n s u r e d "  o r  which " t h e  i n s u r e d "  

i s  f o r  any purpose  e x e r c i s i n g  p h y s i c a l  c o n t r o l .  

However, h e r e  t h e  i n s u r e r  con t ends  t h a t  t h e  son was h i s  

f a t h e r ' s  a g e n t  and t h e  s o n ' s  u se ,  p o s s e s s i o n  and p h y s i c a l  

c o n t r o l  o f  t h e  s k i d d e r  w e r e  l e g a l l y  t h o s e  of  h i s  f a t h e r  who 

i s  l i a b l e  f o r  h i s  s o n ' s  wrongful  a c t s .  The b a s i s  o f  t h i s  

c o n t e n t i o n  i s  t h e  d o c t r i n e  o f  r e spondea t  s u p e r i o r  o r  t h e  

imputed l i a b i l i t y  of  t h e  p r i n c i p a l  f o r  t h e  a c t s  of  h i s  

a g e n t .  Hence, a cco rd ing  t o  t h e  i n s u r e r ,  t h e  p o l i c y  exc lu -  

s i o n  becomes o p e r a t i v e  and e l i m i n a t e s  coverage .  

W e  have n o t  p r e v i o u s l y  dec ided  t h i s  i s s u e .  The c o u r t s  

o f  o t h e r  states are d i v i d e d .  An example of  a c a s e  ho ld ing  

no e x c l u s i o n  o f  coverage  under s i m i l a r  f a c t s  i s  t h e  d e c i s i o n  

o f  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  of  Washington i n  H o l t e r  

v.  N a t i o n a l  Union F i r e  I n su rance  Company ( 1 9 6 9 ) ,  1 Wash.App. 

46, 459 P.2d 61. There i t  was h e l d  t h a t  because  t h e  p o l i c y  

d e f i n i t i o n  o f  a n  i n s u r e d  d i d  n o t  i n c l u d e  t h e  employee who 

caused  t h e  damage, t h e  c a r e ,  cus tody  and c o n t r o l  e x c l u s i o n  



d i d  n o t  app ly .  The r ea son ing  of t h e  Washington c o u r t  was 

t h a t  t h e  p r o v i s i o n s  o f  a n  i n s u r a n c e  p o l i c y  shou ld  b e  i n t e r -  

p r e t e d  i n  t h e  way it would be  unders tood  by t h e  ave r age  man 

purchas ing  i n s u r a n c e .  Hence, where t h e  p o l i c y  d e f i n i t i o n  o f  

" i n s u r e d "  i n c l u d e d  e x e c u t i v e  o f f i c e r s ,  d i r e c t o r s  and s t o c k -  

h o l d e r s  b u t  d i d  n o t  l i s t  employees, t h e  e x c l u s i o n a r y  c l a u s e  

would be  i n t e r p r e t e d  most s t r o n g l y  a g a i n s t  t h e  i n s u r e r  and 

coverage  would b e  a f f o r d e d .  

An example o f  a  c o n t r a r y  r e s u l t  i s  t h e  d e c i s i o n  of  t h e  

Oregon Supreme Cour t  i n  C r i s t  e t  a l .  v .  Potomac In su rance  

Company (1966) ,  243 O r .  254, 413 P.2d 407. There t h e  c o u r t  

h e l d  t h a t  " c a r e ,  cus tody  and c o n t r o l "  e x c l u s i o n  a p p l i e d  t o  

a n  employee of t h e  i n s u r e d  r e l i e v i n g  t h e  i n s u r e r  o f  any d u t y  

t o  defend t h e  a c t i o n  o r  indemnify t h e  i n s u r e d  i n  t h e  amount 

of  t h e  s e t t l e m e n t .  The r ea son ing  o f  t h e  Oregon c o u r t  was 

based  on agency p r i n c i p l e s  r e n d e r i n g  t h e  a c t s  o f  t h e  employee 

t h o s e  o f  h i s  employer,  t h e  i n s u r e d .  

W e  ho ld  t h a t  t h e  e x c l u s i o n a r y  c l a u s e  does  n o t  e l i m i n a t e  

coverage  he r e .  The i n s u r e r  ha s  t h e  d u t y  t o  defend and 

indemnify  t h e  i n s u r e d  f o r  any damages f o r  which t h e  i n s u r e d  

i s  l i a b l e  w i t h i n  t h e  p o l i c y  l i m i t s .  W e  r e a c h  t h i s  r e s u l t  by 

i n t e r p r e t i n g  t h e  p o l i c y  i n  t h e  way it would b e  unders tood  by 

a n  ave rage  man purchas ing  i n su rance .  H o l t e r ,  sup ra .  

An i n s u r a n c e  p o l i c y  i s  t o  b e  i n t e r p r e t e d  a s  a  whole i n  

t h e  e n t i r e t y  o f  i t s  t e r m s  and c o n d i t i o n s .  S e c t i o n  33-15-316 

MCA. So cons t rued ,  t h e  language of  t h e  p o l i c y  i s  ambiguous 

a s  a p p l i e d  t o  t h e  f a c t s  o f  t h i s  c a s e .  I n  such  c a s e  t h e  

c o n s t r u c t i o n  most f a v o r a b l e  t o  t h e  i n s u r e d  shou ld  b e  adop ted .  

Atcheson v .  Sa feco  In su rance  Company (1974 ) ,  165 Mont. 239, 

527 P.2d 549. Such c o n s t r u c t i o n  a p p l i e s  p a r t i c u l a r l y  t o  

e x c l u s i o n a r y  c l a u s e s .  Johnson v .  E q u i t a b l e  I n su rance  Co. 



( 1 9 6 3 ) ,  142 Mont. 128,  381 P.2d 778. Applying t h e s e  p r i n -  

c i p l e s  w e  h o l d  t h a t  t h e  en la rgement  of  t h e  e x c l u s i o n a r y  

c l a u s e  t o  encompass t h e  u s e ,  p o s s e s s i o n  and p h y s i c a l  c o n t r o l  

o f  a n  a l l e g e d  a g e n t  o f  t h e  i n s u r e d  i s  unwarranted  and l a c k s  

m e r i t .  

W e  have examined t h e  p e r i p h e r a l  a rguments  and a u t h o r i t i e s  

c i t e d  by r e s p o n d e n t  and f i n d  t h a t  none would change o u r  

r e s u l t  i n  t h i s  c a s e .  

The summary judgment i s  v a c a t e d .  The c a u s e  i s  remanded 

t o  t h e  D i s t r i c t  C o u r t  f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  

w i t h  t h i s  o p i n i o n .  

\ 

Chief  J u s t i c e  

W e  concur :  

W w - 4 - 2 ~  J u s t i c e s  


