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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Th i s  i s  an appea l  i n  an  eminent domain proceeding by 

t h e  S t a t e  of Montana from t h e  D i s t r i c t  C o u r t ' s  g r a n t i n g  of  

r e sponden t ' s  p e t i t i o n  f o r  f i n a l  judgment and o r d e r  f i x i n g  

c o s t s  a s  prayed f o r  by respondent .  

Appel lan t  f i l e d  a  complaint  i n  R a v a l l i  County on March 

23, 1978, seeking condemnation of  r e sponden t ' s  p rope r ty  f o r  

purposes  of  c o n s t r u c t i n g  a  p u b l i c  highway. On A p r i l  3, 

respondent  f i l e d  an answer c la iming  $66,000 a s  j u s t  compen- 

s a t i o n  f o r  t h e  t ak ing  o f  he r  p rope r ty  and f o r  t h e  deprec ia -  

t i o n  t h a t  would acc rue  t o  t h e  p rope r ty  n o t  taken.  The 

D i s t r i c t  Court  then  nominated and appoin ted  t h r e e  land  va lue  

commissioners t o  a s c e r t a i n  t h e  amount of compensation t o  be 

pa id .  

A f t e r  a  hear ing  on May 12,  t h e  commissioners f i l e d  a  

r e p o r t  w i th  t h e  c l e r k  of  c o u r t  on June 6  a s s e s s i n g  respon- 

d e n t ' s  j u s t  compensation a s  $40,000, $9,100 of  which w a s  f o r  

t h e  p rope r ty  taken and $30,900 of which was f o r  t h e  p rope r ty  

n o t  taken.  A copy of  t h e  r e p o r t  and n o t i c e  of i t s  e n t r y  

w e r e  mailed t o  t h e  p a r t i e s  by t h e  c l e r k  on June 6. 

On August 3 ,  58 days  a f t e r  t h e  commissioners'  assess- 

ment was f i l e d ,  a p p e l l a n t  f i l e d  a  n o t i c e  of  appea l  con- 

t e s t i n g  t h e  assessment.  Respondent subsequent ly  p e t i t i o n e d  

t h e  D i s t r i c t  Court  f o r  judgment f o r  t h e  reason  t h a t  appel-  

l a n t  had f a i l e d  t o  f i l e  a  n o t i c e  of appea l  w i t h i n  30 days  

a f t e r  t h e  s e r v i c e  of t h e  n o t i c e  of f i l i n g  of t h e  commis- 

s i o n e r s '  r e p o r t  and a copy of  t h a t  r e p o r t .  I n  response ,  

a p p e l l a n t  f i l e d  a motion r eques t ing  an o r d e r  vaca t ing  t h e  

commissioners'  r e p o r t  of June 6 .  The D i s t r i c t  Court ,  how- 

e v e r ,  denied a p p e l l a n t '  s motion and g ran ted  judgment i n  



f avo r  of  respondent  on August 18. I n  a s e p a r a t e  proceeding 

t h e  D i s t r i c t  Court  e n t e r e d  an o rde r  on September 18 a l lowing  

necessary  c o s t s  of  t h e  l i t i g a t i o n  a s  prayed f o r  by respon- 

den t .  Following t h e s e  r u l i n g s ,  a p p e l l a n t ' s  motions t o  amend 

t h e  c o u r t ' s  f i n d i n g s ,  conc lus ions  and o r d e r  of  August 31, 

and t h e  c o u r t ' s  r u l i n g  on September 18  wi th  r e s p e c t  t o  c o s t s  

w e r e  denied.  An appea l  was f i l e d  w i t h  t h i s  Court  on October 

31. 

On appea l  w e  cons ide r  t h e  fo l lowing  two i s s u e s :  

1. Did t h e  D i s t r i c t  Court  err i n  de te rmin ing  t h a t  

a p p e l l a n t  f a i l e d  t o  appea l  from t h e  l and  va lue  comrnissioners' 

r e p o r t  w i th in  t h e  t ime provided by l a w ,  and hence, t h e  c o u r t  

l acked  j u r i s d i c t i o n  t o  hear  t h e  appea l?  

2. Did t h e  D i s t r i c t  Court  e r r  i n  f i n d i n g ,  a s  necessary  

and reasonable  expenses ,  a t t o r n e y  f e e s  which w e r e  based upon 

a cont ingency f e e  c o n t r a c t  and a p p r a i s e r  f e e s  where t h e  

a p p r a i s e r  d i d  n o t  t e s t i f y  a t  t h e  land  commissioners'  hea r ing?  

With r e s p e c t  t o  t h e  f i r s t  i s s u e ,  t h e  s t a t u t o r y  proce- 

du re  f o r  appea l ing  a commissioners'  assessment  i n  an eminent 

domain proceeding i s  s t a t e d  i n  s e c t i o n  70-30-304, W A ,  and 

p rov ides  i n  p e r t i n e n t  p a r t :  

"Appeal t o  D i s t r i c t  Court  from Assessment of 
~ommiss ione r s .  (1) An appea l  from any a s s e s s -  
ment made by t h e  commissioners must be taken  
and prosecu ted  i n  t h e  c o u r t  where t h e  r e p o r t  of 
s a i d  commissioners i s  f i l e d  by any p a r t y  i n t e r -  
e s t e d .  Such appea l  must be taken  w i t h i n  t h e  
p e r i o d  of t h i r t y  (30) days a f t e r  t h e  s e r v i c e  
upon a p p e l l a n t  of t h e  n o t i c e  of  t h e  f i l i n g  of  
t h e  award . . ." 
Here, t h e  commissioners'  r e p o r t  was mailed t o  t h e  

p a r t i e s  by t h e  c l e r k  of  c o u r t  on June 6 .  While t h e  t h i r t y -  

day appea l  pe r iod  would have normally exp i r ed  on J u l y  6 ,  

a p p e l l a n t  could have claimed ex tens ions  u n t i l  J u l y  1 0 .  I n  

computing t h e  t ime pe r iod  f o r  purposes of appea l ,  t h e  



Montana Rules of Civil Procedure provide for a three-day 

extension when a party receives service by mail and has the 

right to do some act, such as file an appeal, and an exten- 

sion when the last day of the period falls on a Sunday. 

Rules 6 (e) and 6 (a), M.R.Civ.P. 

Appellant, however, filed a notice of appeal on August 

3, 58 days after the commissioners' assessment was filed. 

Appellant nevertheless maintains that the notice of appeal 

was timely because the time for appeal did not begin to run 

when the manner of service departed from the method of 

service prescribed by the statute. When the statute calls 

for service as "in the manner of a summons," appellant 

contends that service by mail will not suffice and that a 

departure from the prescribed method is a jurisdictional 

defect which cannot be waived. Appellant argues for a 

strict construction of section 70-30-303, MCA, which pro- 

vides : 

"Report of Commissioners. The report of commis- 
sioners shall be made on such forms as are pro- 
vided for their use by authority of the court. 
Such report must be filed . . . with the clerk 
of court and the Clerk must forthwith notify the 
parties that such report has been filed, with 
notice, together with a true copy of said report, 
must be served upon all the parties interested, 
in the same manner as a summons . . ." 
Respondent, in turn, places emphasis upon appellant's 

receiving actual notice of the comrnissioners~ report. We 

are referred to the findings of fact of the District Court 

where it was found that appellant received a copy of the 

commissioners' report and notice of its entry on June 8. 

Respondent also argues that this Court has implicitly held 

that the manner of service prescribed under the eminent 

domain statutes is a procedural defect which may be waived. 

State of Montana v. Helehan (1977), 171 Mont. 473, 559 P.2d 



817. I n  Helehan s e r v i c e  of  t h e  commissioners'  r e p o r t  was 

made by mai l  and such s e r v i c e  d i d  n o t  p reven t  t h e  c o u r t  from 

assuming j u r i s d i c t i o n  of  t h e  appea l .  

I n  t h i s  ca se ,  however, w e  r e f r a i n  from approving of  

methods of s e r v i c e  which d e p a r t  from p r e s c r i b e d  s t a t u t o r y  

procedures .  Nor do w e  adopt  r e sponden t ' s  i n t e r p r e t a t i o n  of 

Helehan. W e  simply hold  t h a t  where a p a r t y  r e c e i v e s  a c t u a l  

n o t i c e  of t h e  commissioners'  r e p o r t  i n  an eminent domain 

proceeding and f a i l s  to  f i l e  a n o t i c e  of  appea l  w i t h i n  t h e  

t i m e  provided by law, t h e  c o u r t  i s  wi thou t  j u r i s d i c t i o n  t o  

hea r  t h e  appeal .  

S ince  t h e  D i s t r i c t  Court  found t h a t  a p p e l l a n t  r ece ived  

a c t u a l  n o t i c e  and admi t ted  s e r v i c e  on June 8 and t h a t  f i n d -  

i n g  has  n o t  been shown t o  be c l e a r l y  e r roneous ,  it s h a l l  n o t  

be  set a s i d e .  Rule 5 2 ( a ) ,  M.R.Civ.P.; Farmer 's  S t a t e  Bank 

v.  Mobile Homes Unlimited (1979) ,  Mon t . , 593 P.2d 

734, 36 St.Rep. 792, 796. Accordingly,  w e  hold  t h a t  appel-  

l a n t ' s  n o t i c e  of appea l  w a s  n o t  t imely  f i l e d  and t h a t  t h e  

D i s t r i c t  Court  l acked  j u r i s d i c t i o n  t o  hea r  t h e  appea l .  

Appel lan t  cha l l enges  t h e  a p p r a i s e r ' s  f e e  upon two 

grounds--the n e c e s s i t y  of  t h e  expense, and t h e  f a c t  t h a t  t h e  

a p p r a i s e r  d i d  n o t  t e s t i f y  a t  t h e  commission hear ing .  Appel- 

l a n t  contends  t h a t  n o t  c a l l i n g  t h e  a p p r a i s e r  t o  t e s t i f y  a t  

t h e  commission hear ing  depr ived  it of  t h e  r i g h t  of c ros s -  

examination of  t h e  a p p r a i s e r .  

A t  t h e  c o s t  hear ing  respondent  produced proof of  pay- 

ment of t h e  a p p r a i s e r  by a $1,400 c a s h i e r ' s  check.   he 

c o u r t  s t a t e d  t h a t  it cons idered  t h e  employment of an ap- 

p r a i s e r  a necessary  a c t i o n  by t h e  landowner t o  p repa re  h e r  

case, and t h a t  t h e  s t a t e  should reasonably  expec t  t h a t  t h e  

landowners would look t o  e x p e r t s  i n  o r d e r  t o  determine t h e i r  

damages by v i r t u e  of t h e  t ak ing .  



ÿ he on ly  tes t imony be fo re  t h e  D i s t r i c t  Court  a s  t o  t h e  

reasonableness  of  t h e  a p p r a i s e r ' s  cha rges  was produced by 

respondent .  That  tes t imony showed t h a t  a charge of  $175 p e r  

day f o r  e i g h t  days  was reasonable  and u s u a l  f o r  t h e  s e r v i c e s  

of  a p r o f e s s i o n a l  a p p r a i s e r .  The expense was n e c e s s a r i l y  

i n c u r r e d  by respondent  and under s e c t i o n  70-30-306, MCA, w a s  

p rope r ly  awarded here .  

With r e s p e c t  t o  t h e  a t t o r n e y  f e e s ,  t h e  evidence shows 

t h a t  t h e  f i n a l  o f f e r  t o  respondent  from a p p e l l a n t  was $7,800. 

Respondent e n t e r e d  i n t o  a c o n t i n g e n t  f e e  arrangement w i t h  

h e r  lawyers i n  May 1977 f i x i n g  t h e  a t t o r n e y s '  compensation 

a t  30 p e r c e n t  of any recovery  i n  exces s  of  $7,800. The 

r e t a i n e r  c o n t r a c t  provided t h a t  any amount awarded respon- 

d e n t  by t h e  c o u r t  a s  a t t o r n e y  f e e s  would be a c r e d i t  a g a i n s t  

t h e  c o n t i n g e n t  f e e .  Testimony a t  t h e  c o s t  hear ing  produced 

by respondent  showed t h a t  a 30 p e r c e n t  c o n t i n g e n t  f e e  con- 

t r a c t  i n  eminent domain c a s e s ,  on t h e  c a s e s  e s t a b l i s h e d  

h e r e ,  was reasonable ,  and perhaps  lower t han  t h e  u s u a l  one- 

t h i r d  con t ingen t  f e e  charged by some lawyers.  I t  was ad- 

m i t t e d  t h a t  counse l  f o r  respondent  were exper ienced p r a c t i -  

t i o n e r s  i n  eminent domain cases. I t  w a s  a l s o  shown t h a t  $50 

p e r  hour was t h e  p r e v a i l i n g  r a t e  f o r  lawyers '  s e r v i c e s  i n  

t h e  a r e a  a t  t h a t  t i m e  and t h a t  i n  t h i s  c a s e  t h e  a t t o r n e y s  

had logged a t o t a l  of  80 hours  of work, excluding t h e  work 

f o r  t h e  c o s t  hear ing .  

Respondent claimed she was e n t i t l e d  t o  t h e  amount of 

f e e s  c a l c u l a t e d  under t h e  con t ingen t  f e e  c o n t r a c t  because 

she  was o b l i g a t e d  t o  pay t h e  same i n  any e v e n t  and because 

t h e  con t ingen t  f e e  was necessary  and r ea sonab le  under t h e  

c i rcumstances .  Appel lan t  o b j e c t e d ,  c la iming  t h a t  any f e e  i n  

exces s  of  t h e  hour ly  r a t e  was c o n t r a  t o  s e c t i o n  70-30-306, 

MCA . 



Sec t ion  70-30-306, MCA, became e f f e c t i v e  J u l y  1, 1977. 

The con t ingen t  f e e  was agreed upon i n  May 1977, be fo re  t h e  

e f f e c t i v e  d a t e  of  t h e  s t a t u t e .  The D i s t r i c t  Court  decided 

t h a t  s i n c e  t h e  s t a t u t e ,  which l i m i t s  a t t o r n e y  f e e s  t o  be 

recovered by condemnees t o  customary hour ly  r a t e s  f o r  a t t o r -  

neys i n  t h e  county involved ,  became e f f e c t i v e  a f t e r  t h e  

c o n t i n g e n t  f e e  c o n t r a c t  was agreed t o ,  it would award t h e  

c o n t i n g e n t  f e e  under t h e  s t a t u t e  which preceded s e c t i o n  70- 

30-306, MCA. Accordingly,  t h e  D i s t r i c t  Court  awarded $9,600 

i n  a t t o r n e y  f e e s .  

Because t h e  r e t a i n e r  c o n t r a c t  was agreed t o  be fo re  

s e c t i o n  70-30-306 came i n t o  e f f e c t ,  t h i s  c a s e  i s  c o n t r o l l e d  

by S t a t e  v. Olsen (1975) ,  166 Mont. 139, 531 P.2d 1330. I n  

Olsen t h i s  Court  approved a  con t ingen t  f e e  c o n t r a c t  of 25 

p e r c e n t  where proof of  t h e  reasonableness  of t h e  percen tage  

was made a t  t h e  hea r ing ,  as necessary  t o  make t h e  landowner 

whole under A r t i c l e  11, S e c t i o n  29, 1972 Montana Cons t i t u -  

t i o n .  Here a p p e l l a n t  o f f e r e d  no ev idence  a s  t o  e i t h e r  a  

reasonable  hour ly  r a t e  o r  t h e  reasonableness  of 30 p e r c e n t  

c o n t i n g e n t  f e e  c o n t r a c t .  The D i s t r i c t  Court  a c t e d  according 

t o  t h e  evidence be fo re  it and t h e  p r e v a i l i n g  law. Therefore ,  

i t s  de te rmina t ion  of a t t o r n e y  f e e s  i n  t h i s  c a s e  w i l l  n o t  be 

d i s t u r b e d .  

Affirmed. 

W e  concur: I 

/ 
/ j J u s t i c e s  


