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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

P l a i n t i f f  Tobacco River  Lumber Company, Inc . ,  f i l e d  an  

a c t i o n  a g a i n s t  defendants  Yoppe a l l e g i n g  i n  Count I an 

a c t i o n  f o r  damages f o r  a d e l a y  i n  deeding real p rope r ty  t o  

p l a i n t i f f ,  and a l l e g i n g  i n  Count I1 an  a c t i o n  f o r  damages 

f o r  t h e  c o s t  of a survey w i t h  r e s p e c t  t o  t h e  p rope r ty  re- 

f e r r e d  t o  i n  t h e  c o n t r a c t  f o r  deed. The m a t t e r  was t r i e d  

b e f o r e  a j u ry  i n  December 1978 i n  t h e  D i s t r i c t  Court  of  t h e  

Nineteenth  J u d i c i a l  D i s t r i c t  of t h e  S t a t e  of Montana, i n  and 

f o r  t h e  County of Lincoln.  The ju ry  awarded no damages f o r  

t h e  d e l a y  i n  Count I and one-half of  t h e  survey c o s t s  i n  

Count 11. P l a i n t i f f  t h e r e a f t e r  moved f o r  a new t r i a l  as t o  

bo th  coun t s ,  b u t  t h e  c o u r t  denied t h e  motion. P l a i n t i f f  

a p p e a l s  from t h e  f i n a l  judgment and o r d e r s  denying t h e  

motion f o r  a new t r i a l .  

P l a i n t i f f - a p p e l l a n t ,  a Montana c o r p o r a t i o n  p r i m a r i l y  

engaged i n  t h e  wood produc ts  i n d u s t r y ,  n e g o t i a t e d  w i t h  

defendants-respondents  f o r  t h e  purchase  of  an i r r e g u l a r l y  

shaped t rac t  of l and  o f  approximately 400 a c r e s  s i t u a t e d  

nea r  Eureka, Montana. These n e g o t i a t i o n s  r e s u l t e d  i n  t h e  

execu t ion  of  a c o n t r a c t  f o r  deed d a t e d  June 1, 1966. 

The purchase  p r i c e  w a s  pa id  on o r  abou t  January 31, 

1972. According t o  t h e  t e r m s  of t h e  c o n t r a c t  f o r  deed,  t h e  

Yoppes were t o  prov ide  Tobacco River w i t h  a warranty  deed 

conveying t i t l e  t o  t h e  p rope r ty  and a p o l i c y  of  t i t l e  

in su rance  a t  t h e  t i m e  of  t h e  l a s t  payment o r  w i t h i n  a 

r ea sonab le  t i m e  t h e r e a f t e r ,  such pe r iod  n o t  t o  exceed 60 

days .  The Yoppes provided Tobacco River w i th  a war ran ty  

deed on May 1 4 ,  1974, and t i t l e  i n su rance  on June 6 ,  1974. 



A t  t h e  t i m e  of  t h e  f i n a l  payment, t h e  Yoppes r eques t ed  

t h e i r  a t t o r n e y ,  Joseph F. Fennessy, Jr., of Libby, Montana, 

t o  p repa re  a  deed and o b t a i n  t i t l e  insurance .  The l e g a l  

d e s c r i p t i o n  i n  t h e  c o n t r a c t  f o r  deed w a s  compiled from 

v a r i o u s  t a x  n o t i c e s  and d i d  n o t  g i v e  a  s u f f i c i e n t  l e g a l  

d e s c r i p t i o n .  The t i t l e  company, t h e r e f o r e ,  reques ted  a 

survey.  The Yoppes took s t e p s  t o  a r r a n g e  f o r  a survey i n  

A p r i l  1973 when M r s .  Yoppe con tac t ed  a  surveyor  from M i s -  

s ou l a  who agreed t o  do a boundary survey f o r  he r .  

By t h i s  t i m e  Tobacco River had c o n s t r u c t e d  homes on t h e  

premises  and d e s i r e d  t o  have an i n t e r i o r  survey of t h e  

v a r i o u s  t r a c t s  involved.  Tobacco River con tac t ed  t h e  s a m e  

surveyor  f o r  an i n t e r i o r  survey,  w i th  a  r e q u e s t ,  and an 

agreement, t h a t  t h e  survey would be completed be fo re  J u l y  1, 

1973, when t h e  new Montana Subdiv is ion  and P l a t t i n g  Act 

would t a k e  e f f e c t .  I n  mid-June, however, t h e  Missoula 

surveyor  informed t h e  p a r t i e s  t h a t  he had n o t  been a b l e  t o  

g e t  t o  t h e  survey because of  t h e  p r e s s  of  bus ines s  and would 

n o t  be a b l e  t o  be fo re  J u l y  1, 1973. The p r e s i d e n t  of Tobacco 

River  then  ob ta ined  t h e  s e r v i c e s  of  a  surveyor  from B i l l i n g s  

who proceeded wi th  d i s p a t c h  t o  do t h e  boundary survey and 

t h e  i n t e r i o r  survey and f i n i s h e d  t h e  surveys  i n  September 

1973. H e  submit ted a  b i l l  f o r  t h e  i n t e r i o r  survey,  which 

w a s  p a i d  by Tobacco River ,  and he submit ted a b i l l  f o r  t h e  

e x t e r i o r  survey,  which w a s  n o t  p a i d  by t h e  Yoppes o r  anyone 

else. Because of t h e  f a i l u r e  t o  pay, t h e  e x t e r i o r  survey 

was n o t  f i l e d  by t h e  surveyor ,  and no deed could be  d e l i v e r e d .  

I n  May 1974, t h e  Yoppes' a t t o r n e y  prepared  a  deed from 

t a x  n o t i c e s ,  t h e  Lincoln County t rac t  book, and o t h e r  pape r s ,  

which provided f o r  379 a c r e s ,  more o r  l e s s .    his was pos- 

s i b l e  a s  s e c t i o n  11-614, R.C.M. 1947, had been repea led .  



The deed was recorded on May 1 4 ,  1974. A t  t h e  same t i m e ,  

t h e  t i t l e  company i s s u e d  a p o l i c y  of  t i t l e  in su rance  e f f e c -  

t i v e  May 1 4 ,  1974, u s ing  t h e  l e g a l  d e s c r i p t i o n  prepared by 

t h e  ~ i l l i n g s  surveyor  and conta ined  i n  t h e  u n f i l e d  survey ,  

r e f l e c t i n g  357.77 a c r e s .  The p o l i c y  of  t i t l e  in su rance  w a s  

d e l i v e r e d  t o  Tobacco River on June 6, 1974. There i s  no 

evidence t h a t  t h e  boundary survey was e v e r  f i l e d .  

Three major a r e a s  of  c o n f l i c t  e x i s t  between t h e  p a r t i e s  

r ega rd ing  t h e  d e t a i l s  of  t h e  survey and t h e  c i rcumstances  

under which it was conducted. F i r s t ,  w i th  r e s p e c t  t o  t h e  

area of  l and  t o  be surveyed,  a p p e l l a n t  i n s i s t s  t h a t  respon- 

d e n t s  reques ted  a survey of  t h e  e n t i r e  p a r c e l  of l and .  

Respondents, however, contend t h a t  they  r eques t ed  a survey 

of on ly  a p a r t i c u l a r  problem area of t h e  l and ,  t h e  meander 

l i n e  of t h e  Tobacco River ,  and t h a t  a p p e l l a n t  reques ted  a 

survey of  t h e  remainder.  Second, w i t h  r e s p e c t  t o  t h e  c i r -  

cumstances under which t h e  survey w a s  conducted,  respondents  

i n s i s t  t h a t  t h e  surveyor  gave a p p e l l a n t  an e s t i m a t e  regard-  

i n g  t h e  c o s t s  of  t h e  survey be fo re  c o n t a c t i n g  respondents .  

Appel lan t  a l l e g e s  t h a t  respondents  w e r e  f u rn i shed  an  e s t i -  

m a t e  of t h e  c o s t s  a f t e r  t h e  surveyor  had con tac t ed  t h e  

respondents .  F i n a l l y ,  a p p e l l a n t  a l l e g e s  and respondents  

deny t h a t  respondents  had knowledge of  a survey conducted by 

a second surveyor  h i r e d  by a p p e l l a n t .  

The estimate g iven  by t h e  o r i g i n a l  surveyor  w a s  $2,000 

f o r  t h e  boundary survey.  The survey b i l l  i n  q u e s t i o n  t o t a l e d  

$4,323.63 f o r  t h e  e x t e r i o r  survey.  

Counsel f o r  bo th  p a r t i e s  agreed t h a t  t h e  c la im f o r  

damages i n  Count I would c o n s i s t  s o l e l y  of t h e  i n t e r e s t  on 

t h e  purchase  p r i c e  f o r  two and one-half yea r s .  



The i s s u e s  p re sen ted  t o  t h i s  Cour t  on appea l  are: 

1. W a s  t h e  v e r d i c t  of  t h e  j u ry  as t o  Counts I and I1 

suppor ted  by s u b s t a n t i a l  evidence and t h e  l a w  of t h e  ca se?  

2.  Did t h e  D i s t r i c t  Court  err i n  f a i l i n g  t o  g r a n t  

p l a i n t i f f ' s  motion f o r  a d i r e c t e d  v e r d i c t  as t o  Counts I and 

I I ?  

3. Did t h e  D i s t r i c t  Court  err i n  r e f u s i n g  p l a i n t i f f ' s  

proposed I n s t r u c t i o n  No. 15  and i n  g i v i n g  I n s t r u c t i o n  No. 

There are pages upon pages of  charges  and counte r -  

cha rges  made i n  t h e  b r i e f s  which would compel a  much longe r  

op in ion  than  i s  warranted by t h e  l a w  and f a c t s  involved h e r e  

i f  w e  were t o  d i g n i f y  most of  them wi th  extended d i s c u s s i o n .  

Aside from t h e  f a c t  t h a t  respondents  a r e  r e s p o n s i b l e ,  

under t h e  c o n t r a c t ,  t o  f u r n i s h  t i t l e  and in su rance  which 

could  n o t  be  accomplished wi thou t  a survey ,  t h e  c o u r t  gave 

t o  t h e  ju ry  I n s t r u c t i o n  No. 13: 

"You are i n s t r u c t e d  t h a t  t h e  laws which e x i s t  a t  
t h e  t ime and p l a c e  of  making of  a  c o n t r a c t ,  and 
where it i s  t o  be  performed, e n t e r  i n t o  and form 
p a r t  of it, as i f  t hey  w e r e  e x p r e s s l y  r e f e r r e d  t o  
o r  i nco rpo ra t ed  i n  i t s  terms." 

Th i s  w a s  fol lowed by t h e  c o n t r o v e r s i a l  I n s t r u c t i o n  No. 

1 4 ,  which i s  confus ing  b u t  i s  t h e  s t a t u t e ,  s e c t i o n  11-614, 

R.C.M. 1947, and s tates t h e  l a w  i n  e x i s t e n c e  a t  t h e  t i m e  of 

t h e  making and o r i g i n a l  performance d a t e  of  t h i s  c o n t r a c t .  

I n  p a r t  it simply s t a t e s :  

"Any person who d e s i r e s  t o  . . . sel l  o r  t r a n s f e r  
any i r r e g u l a r l y  shaped t r a c t  of  l and ,  t h e  acreage  
which cannot  be  determined wi thou t  a survey,  must 
cause  t h e  s a m e  t o  be  surveyed,  p l a t t e d ,  c e r t i f i e d ,  
and f i l e d  i n  t h e  o f f i c e  of t h e  county c l e r k  and 
r e c o r d e r  of t h e  county i n  which s a i d  l and  l ies ,  
. . . be fo re  any p a r t  o r  - p o r t i o n  of t h e  same i s  
s o l d  o r  t r a n s f e r r e d ;  . . . I t  i s  unlawful  - f o r  % 
f u r t h e r  s a l e s  t o  be  made wi thou t  f u l l  compliance 
w i t h  t h e  p r o v i s i o n s  of  t h i s  c h a p t e r ,  and t h e  su r -  
veying and p l a t t i n g  of  t h e  whole t r a c t  . . ." 
(Emphasis added.)  



The s t a t u t e  goes on and s t a t e s  t h a t  t h e  county c l e r k  and 

r e c o r d e r  s h a l l  n o t  r eco rd  any deed which p u r p o r t s  t o  convey 

any i r r e g u l a r l y  shaped t rac t  u n l e s s  t h e  A c t  ha s  been com- 

p l i e d  wi th .  

I n s t r u c t i o n  No. 16 l e a v e s  l i t t l e  doubt  as  t o  t h e  respon- 

s i b i l i t y  of  t h e  p a r t i e s :  

"You a r e  i n s t r u c t e d  t h a t  t h e  c o n t r a c t  provided 
t h a t  Defendants Yoppe would f u r n i s h  a p o l i c y  of 
t i t l e  insurance ;  i f  you f i n d  t h a t  t hey  could n o t  
g e t  a  p o l i c y  of  t i t l e  i n su rance  wi thou t  a survey,  
t hen  you must f i n d  t h a t  they  a r e  l i a b l e  f o r  t h e  
reasonable  c o s t  of  such survey." 

The p a r t i e s  ag ree  t h a t  t h e  p a r c e l  of  l and  i s  i r r e g u l a r .  

S e c t i o n  11-614, R.C.M. 1947, i n  f o r c e  a t  t h e  t i m e ,  does  

apply  t o  t h i s  k ind  of  a l and  t r a n s f e r ,  i . e . ,  i r r e g u l a r  and 

unable  t o  compute acreage  wi thou t  a  survey.  The c o u r t ,  by 

i t s  own i n s t r u c t i o n  and t h e  evidence i n  t h e  r eco rd ,  should 

have g ran ted  a  d i r e c t e d  v e r d i c t  on Count I as a  m a t t e r  of 

law. F a i l u r e  t o  do s o  i s  r e v e r s i b l e  e r r o r .  The ju ry  ver -  

d i c t  on Count I w a s  rendered c o n t r a r y  t o  t h e  evidence and 

t h e  l a w  of  t h e  case. 

Regarding Count 11, t h e r e  i s  j u s t  no s u b s t a n t i a l  c r e d i -  

b l e  evidence t o  suppor t  a  " s p l i t "  of  t h e  f e e  due t h e  second 

surveyor  i n  equa l  p a r t s  a s  w a s  done by t h i s  ju ry .  No surveyor  

o r  any o t h e r  wi tnes3  t e s t i f i e d  a s  t o  any d i v i s i o n .  At torney 

J o e  Fennessy t e s t i f i e d  t h a t  t h e  p a r t i e s  had agreed t o  s p l i t  

t h e  f e e .  There w a s  tes t imony as t o  estimates and a c t u a l  

c o s t s ,  b u t  t h a t  was a l l .  Add i t i ona l ly ,  t h e  c o u r t  i n s t r u c t e d  

t h e  j u ry  on t h e  law of  t h e  case as fo l lows:  

"You a r e  i n s t r u c t e d  t h a t  c o n t r a c t  damages must 
be  c l e a r l y  a s c e r t a i n a b l e  i n  bo th  t h e i r  n a t u r e  
and o r i g i n ;  damages which a r e  n o t  c l e a r l y  as-  
c e r t a i n a b l e ,  o r  which are a m a t t e r  of m e r e  
s p e c u l a t i o n  cannot  be  t h e  b a s i s  of  recovery.  
A s  a p p l i e d  t o  t h i s  case, t h e  damages a l l e g e d  
by P l a i n t i f f  must be  c l e a r l y  a s c e r t a i n a b l e ,  
t h e  o f f s e t s  claimed by Defendants must a l s o  



be c l e a r l y  a s c e r t a i n a b l e ,  and t h e  burden i s  
upon each p a r t y  t o  s o  prove,  i n  accordance w i t h  
t h e s e  i n s t r u c t i o n s .  " 

Thi s  i n s t r u c t i o n  a p p l i e s  w i th  equa l  f o r c e  t o  t h e  argu- 

ment of  f a i l u r e  t o  m i t i g a t e  damages by respondents  a g a i n s t  

t h e  a p p e l l a n t .  There was no s u b s t a n t i a l  c r e d i b l e  evidence 

on t h i s  p o i n t .  The va lue  of  t h e  claimed o f f e r  of a  p o r t i o n  

of t h e  l and  was l ack ing .  No evidence of  a formal t ende r  t o  

a p p e l l a n t  was e v e r  shown. There w a s  no a u t h o r i t y  t o  suppor t  

t h e  p r o p o s i t i o n  t h a t  under s e c t i o n  11-614, R.C.M. 1947, a  

p o r t i o n  of  an  i r r e g u l a r  t r a c t  could i n  f a c t  be  o f f e r e d  o r  

t h a t  a p p e l l a n t  cou ld  be  compelled t o  a c c e p t  less than  i t s  

c o n t r a c t  ba rga in  o r  be pena l ized  f o r  f a i l u r e  t o  m i t i g a t e  

damages . 
The ho ld ings  of t h i s  Court  on o t h e r  i s s u e s  do n o t  

war ran t  a  d i s c u s s i o n  of  I n s t r u c t i o n  No. 1 5  and t h e  proposed 

I n s t r u c t i o n  No. 1 4 .  W e  would comment, however, t h a t  whi le  

quo t ing  a s t a t u t e  verba t im may r e c i t e  t h e  a p p l i c a b l e  l a w ,  

o f t e n  t i m e s  t h i s  p r a c t i c e  causes  confusion.  I n  cases where 

m u l t i p l e  problems o r  c i rcumstances  are w i t h i n  t h e  same 

s t a t u t e ,  o r  a  s t a t u t e  i s  badly drawn, it i s  f a r  b e t t e r  t o  

develop your own i n s t r u c t i o n .  I n  a  c l o s e  c i rcumstance it 

could be e r r o r  t o  u se  t h e  s t a t u t e ,  i f  f o r  no o t h e r  reason  

than  t h a t  it has mis led  t h e  jury .  

The judgment of t h e  D i s t r i c t  Court  i s  r eve r sed  w i t h  

i n s t r u c t i o n s  t o  e n t e r  judgment f o r  a p p e l l a n t  on Count I as a 

m a t t e r  of  law. Count I1 i s  remanded f o r  a new t r i a l .  

J u s t i c e  



We concur: 

2 4.wccd4 
Chief J ~ ~ s t i c e  

(. - )bL L , )Li7 
J u s t i c e s  


