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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

P l a i n t i f f  Richard Cech, a s  pe r sona l  r e p r e s e n t a t i v e  of  

t h e  e s t a t e s  of h i s  wi fe ,  Arlene Cech, and h i s  c h i l d ,  Kel ly  

Cech, and as guard ian  of  t h e  e s t a t e s  of  h i s  c h i l d r e n  Bruce 

and Kerry Cech, sued t h e  S t a t e  of  Montana under p r o v i s i o n s  

of  t h e  Montana T o r t  C l a i m s  A c t  f o r  damages r e s u l t i n g  from an 

automobile a c c i d e n t  on I n t e r s t a t e  90, approximately  e l even  

m i l e s  e a s t  of  Whi teha l l ,  Montana. The ju ry  t r i a l  began 

November 1 4 ,  1977, i n  t h e  Dis t r ic t  Court  of t h e  S i x t h  J u d i -  

c i a l  D i s t r i c t ,  Park County. The ju ry  r e t u r n e d  f o u r  s e p a r a t e  

v e r d i c t s  f o r  p l a i n t i f f  as fo l lows:  

For t h e  estate of Arlene Cech $15,000 
(deceased)  

For  t h e  estate of Kel ly  Cech $35,000 
(deceased)  

For  t h e  guard ian  of  Bruce Cech $25,000 
(minor c h i l d )  

For t h e  guard ian  of  Kerry Cech $25,000 
(minor c h i l d )  

From t h e  e n t r y  o f  judgment on t h e  v e r d i c t s ,  t h e  S t a t e  ap- 

p e a l s .  The o r i g i n a l  op in ion  i n  t h i s  case w a s  i s s u e d  August 

1, 1979. A p e t i t i o n  f o r  r ehea r ing  w a s  f i l e d  August 1 4 ,  

1979, and t h i s  Cour t  o rde red  a  r ehea r ing  on August 22, 1979. 

The c a s e  w a s  se t  on t h e  September c a l e n d a r ,  r e b r i e f e d  and 

reargued t o  t h e  Court .  

The S t a t e  raises t h e  fo l lowing  i s s u e s  f o r  our  review: 

1. Whether t h e  D i s t r i c t  Court  e r r e d  by denying t h e  

S t a t e ' s  motions f o r  d i r e c t e d  v e r d i c t  made a t  t h e  c l o s e  of 

p l a i n t i f f ' s  case-in-chief  and a t  t h e  c l o s e  of a l l  t h e  e v i -  

dence? 

2. Whether t h e  D i s t r i c t  Court  e r r e d  i n  admi t t i ng  

evidence of  subsequent remedial  measures? 



3 .  Whether t h e r e  i s  s u b s t a n t i a l  ev idence  t o  suppor t  

t h e  j u ry  v e r d i c t  i n  f avo r  of  p l a i n t i f f ?  

The s ing le -veh ic l e  a c c i d e n t  s u b j e c t  of t h i s  a c t i o n  

occur red  on t h e  a f t e rnoon  of  November 29, 1974, on I n t e r -  

s ta te  901 on a p o r t i o n  of  t h a t  road known a s  Cottonwood 

H i l l .  Richard Cech w a s  d r i v i n g  t h e  f ami ly  c a r ,  a  1967 

Rambler, w e s t  on t h e  freeway. H i s  passengers  were h i s  w i f e ,  

Arlene,  and t h r e e  of  t h e i r  seven c h i l d r e n .  The weather on 

t h e  day of t h e  a c c i d e n t  was desc r ibed  by Cech a s  "sunsh iny ,"  

" ~ 0 0 1 , "  " c l e a r  and f a i r l y  n i c e . "  H e  t e s t i f i e d  t h a t  t h e  road 

was " f a i r l y  dry" and " i n  good shape" from Liv ings ton ,  t h e  

town from which they  were t r a v e l i n g ,  t o  Bozeman. From 

Bozeman westward t h e  c o n d i t i o n s  were d i f f e r e n t ;  t h e  l e f t  

l a n e  was snow-packed, b u t  t h e  r i g h t  l a n e ,  i n  which he w a s  

d r i v i n g ,  w a s  "dry"  accord ing  t o  Cech. H e  t e s t i f i e d  t h a t  

nea r  t h e  h i l l  on which t h e  a c c i d e n t  occur red  bo th  l a n e s  had 

s t a r t e d  t o  c l e a r  up and t h e r e  was less snow on t h e  road.  

Cech f u r t h e r  t e s t i f i e d  t h a t  he was d r i v i n g  around 55 

m i l e s  p e r  hour and had mainta ined t h a t  speed a lmost  a l l  t h e  

way. H i s  c a r  d i d  n o t  have snow tires. H e  s t a t e d  t h a t  he d i d  

n o t  recall  s ee ing  t h e  roads ide  s i g n  warning o f  ice on t h e  

n e x t  t h r e e  m i l e s  of  highway, w i t h i n  which space t h e  a c c i d e n t  

occur red .  The automobile,  a t  an e s t ima ted  speed of  55 t o  60 

m i l e s  p e r  hour,  passed from a d ry  s e c t i o n  of  t h e  highway 

o n t o  an i c y  s e c t i o n  on a shaded curve.  The automobile went 

i n t o  a s k i d ,  and Cech l o s t  c o n t r o l .  

Cech s t a t e d  t h a t  he d i d  n o t  b rake  whi le  on t h e  highway 

o r  once t h e  c a r  l e f t  t h e  pavement. However, once t h e  c a r  

was on t h e  " f i e l d  o r  p a s t u r e "  a s  he desc r ibed  it ( t h e  S t a t e  

c a l l s  it t h e  " recovery  a r e a " ) ,  he t e s t i f i e d  t h a t  he must 

have been braking because " t h e  c a r  w a s  coming t o  a slower 



motion." The car d i d  n o t  s t o p  w i t h i n  t h i s  recovery  area b u t  

went over  t h e  edge i n t o  a  r av ine .  

Cech 's  w i f e  w a s  k i l l e d  i n  t h e  a c c i d e n t .  One son,  

Kel ly ,  d i e d  i n  a Grea t  F a l l s  h o s p i t a l  about  a  week l a t e r .  

Cech and t h e  o t h e r  two boys s u s t a i n e d  r e l a t i v e l y  minor 

i n j u r i e s  from which they  recovered.  

A t  t h e  t i m e  o f  t h e  a c c i d e n t ,  g u a r d r a i l s  p r o t e c t e d  t h i s  

p a r t i c u l a r  curve  excep t  f o r  a p o r t i o n  of t h e  curve approxi-  

mately  600 f e e t  i n  l eng th .  Through t h i s  gap of  g u a r d r a i l ,  

t h e  Cech automobile t r a v e l e d  i n t o  t h e  recovery  a r e a .  Evi- 

dence showed t h a t  t h e  automobile skidded 84 f e e t  2 i nches  on 

t h e  o i l  m a t  of t h e  highway, 378 f e e t  1 i n c h  on t h e  recovery  

area, and then over  t h e  edge of t h e  recovery  area i n t o  t h e  

r a v i n e  where presumably t h e  i n j u r i e s  occur red .  

T h i s  s e c t i o n  of  t h e  i n t e r s t a t e  w a s  des igned du r ing  t h e  

mid-1960's by t h e  S t a t e  Highway Department. The cons t ruc-  

t i o n  c o n t r a c t  w a s  l e t  i n  1968, and t h e  four - lane  i n t e r s t a t e  

w a s  opened t o  t h e  t r a v e l i n g  p u b l i c  i n  t h e  f a l l  of 1970. 

The S t a t e  contended throughout  t h e  t r i a l  t h a t  t h e  

des ign  of  t h e  highway and g u a r d r a i l s ,  o r  l a c k  of g u a r d r a i l s ,  

was proper .  I t  contended t h e r e  w a s  a "recovery a r e a "  a t  t h e  

p l a c e  of  t h e  gap i n  t h e  g u a r d r a i l ;  t h a t  t h i s  recovery area 

was s a f e r  than a g u a r d r a i l ;  and, t h a t  t h e  presence of a  

g u a r d r a i l  where t h e  gap e x i s t e d  would n o t  have prevented t h e  

a c c i d e n t .  

P l a i n t i f f ' s  con ten t ion  was, and h i s  evidence tended t o  

prove,  t h a t  a f t e r  t h i s  p o r t i o n  of t h e  i n t e r s t a t e  had been 

completed, t h e  S t a t e  n o t i c e d  t h a t  t h i s  p a r t i c u l a r  s e c t i o n  of  

t h e  roadway was dangerous when i c y ;  t h a t  i c e  always accumu- 

l a t e d  du r ing  t h e  w i n t e r  months; t h a t  t h e  l a c k  of g u a r d r a i l  

pe rmi t t ed  v e h i c l e s  t o  s t r a y  o u t  upon t h e  g r a s s y  s l o p e  des ig -  



nated a s  t h e  "recovery a r e a ; "  and t h a t  veh ic les  going o u t  

upon t h e  recovery a r e a  would be unable t o  s t o p  on the  s lope  

and would go i n t o  t h e  deep ravine .  Fur ther ,  p l a i n t i f f  

contended t h a t  while a g u a r d r a i l  would n o t  have prevented 

t h e  acc ident ,  it would have prevented t h e  i n j u r i e s  received.  

The S t a t e  a l s o  contended t h a t  a s  an economic choice i n  

t h e  o r i g i n a l  design of t h e  highway, and l a t e r  i n  maintaining 

it, t h e  c o s t  of g u a r d r a i l s  a s  compared t o  t h e  c o s t  of pro- 

v id ing  a recovery a r e a  was a f a c t o r  i n  i t s  decis ion .  

A look a t  t h e  testimony w i l l  demonstrate the  kind of 

evidence t h a t  was adduced by the  S t a t e  i n  support  of i t s  

theory.  David S. Johnson was c a l l e d  by t h e  S t a t e .  He i s  a 

p ro fess iona l  engineer  f o r  t h e  Department of Highways. A t  

t h e  time of t r i a l  he was supervisor  of engineering spe- 

c i a l i t i e s  f o r  t h e  Department. 

Johnson t e s t i f i e d :  

"Q. Now wi th  regard t o  the  second page of Defen- 
d a n t ' s  Exhib i t  I ,  would you look a t  t h a t  page of 
t h e  document and t e l l  me i f  you i n  your review 
of t h e  design of t h i s  highway, and p o s s i b i l y  
[ s i c ]  o t h e r s ,  f o r  t h e  S t a t e  of Montana, would 
fol low the  information provided on t h a t  document? 
A. Yes, we would use t h i s .  

"Q. Generally what does t h a t  information r e l a t e  
to?  A. I t  r e l a t e s  t o  t h e  providing of c l e a r  
recovery a r e a s  wherever you can on a highway. 

"Q. Does it make a d i s t i n c t i o n  i n  t h a t  document 
with regard t o  t h e  median a s  opposed t o  t h e  
shoulder of t h e  road recovery a reas?  A. Well, 
I d o n ' t  s ee  a re ference  t o  median i n  here ,  j u s t  
of fhand. 

"Q. So it would be s a f e  t o  say t h a t  t h a t  ap- 
p l i e s  t o  recovery a r e a s  along t h e  shoulders  of 
i n t e r s t a t e  highways? A. Yes, I th ink  so. 

"Q. A s  a des igner ,  and based upon your educa- 
t i o n  and your experience i n  t h a t  f i e l d ,  i s  t h e r e  
a preference t h a t  you follow with regard t o  
shoulder of t h e  road a reas ,  a preference  t h a t  
you t ake  of recovery a r e a  over g u a r d r a i l ?  A. 
W e l l ,  i t ' s  always b e t t e r  --- t o  have a c l e a r  space 



where a v e h i c l e  can recover  as opposed t o  having 
a g u a r a r a i l ,  which i s  something t h a t  a v e h i c l e  - 
can run  i n t o .  

"Q. Do you cons ide r ,  as a  d e s i g n e r ,  t h a t  guard- 
r a i l  i s  a  hazard? A. Oh, d e f i n i t e l y .  

"Q. I n  your des ign  of i n t e r s t a t e  highways would 
you p r e f e r  t o  have a recovery  area b u i l t  o r  a  
g u a r d r a i l  b u i l t ?  A. W e l l ,  as a d e s i g n e r ,  and 
a s  a d r i v e r ,  I would r a t h e r  have t h e  recovery  
area. 

"Q. A l l  r i g h t .  On t h i s  a r e a  of Cottonwood H i l l  
i s  t h e r e  i n  t h e  des ign  of  t h e  i n t e r s t a t e  highway 
a des ign  o f  recovery a r e a ?  A. Y e s ,  t h e r e  i s . "  
(Emphasis added.) 

Ronald J. Hensen, a c o n s u l t i n g  engineer  from Boulder, 

Colorado, a l s o  t e s t i f i e d  f o r  t h e  S t a t e :  

"Q. Do you have a term t h a t  you use  i n  desc r ib -  
i n g  such an  area on t h e  shoulder  of t h e  road? 
A .  Where they  have been d re s sed  down, such a s  
i n  t h i s  p a r t i c u l a r  a r e a ,  they  are r e f e r r e d  t o  
as a  secondary recovery  a r ea .  

"Q. ---- t h e  u se  of  g secondary r ecove ry  -- area an Is 
accepted  p r a c t i c e  i n  p r o t e c t i n g  a v e h i c l e  a s  -- it 
l e a v e s  t h e  travelerway? A. - yes ,  -- it is .  

"Q. And i s  t h a t  method, t h e  use  of a recovery 
a r e a ,  a primary o r  secondary s a f e t y  f e a t u r e  
w i th  r eqa rd  t o  p r o t e c t i o n  on t h e  shoulders?  
A. weli, - -- i t ' s  t h e  primary o b j e c t i v e  -- i n  road- 
way des ign  t o  p rov ide  a  recovery  a r e a  wherever 
p o s s i b l e ,  such t h a t  a v e h i c l e  which i n a d v e r t e n t l y  
l e a v e s  t h e  road has  an oppor tun i ty  t o  g e t  i t s e l f  
back under c o n t r o l  w i thou t  impacting e i t h e r  an- 
o t h e r  v e h i c l e  o r  a f i x e d  o b j e c t .  

"Q. Is g u a r d r a i l  used f o r  t h e  p r o t e c t i o n  a t  t h e  
shou lde r s  of  t h e  road when a  v e h i c l e  l e a v e s  t h e  
t r a v e l e d  way? A. Gua rd ra i l  --- i s  used i n  des ign  
a s  a  secondary s o l u t i o n  where t h e  p h y s i c a l  space - -  - 
cannot  be provided.  That  i s ,  where t h e  topogra- 
phy i s  such  t h a t  t o  provide a d d i t i o n a l  space o u t  
t h e r e  would be  p r o h i b i t i v e  i n  t e r m s  o f  t o t a l  
c o s t .  

"Q. NOW, a r e  you sugges t ing  t h a t  t h e r e  are eco- 
nomic c o n s i d e r a t i o n s  f o r  t h e  u se  of recovery  
a r e a s ,  as opposed t o  g u a r d r a i l ?  A. W e l l ,  t h e r e  
a r e  economic c o n s i d e r a t i o n s  i n  t h e  des ign  of 
roadways. And t h e  b a s i c  economics of  t h i s ,  t h e r e  
has  t o  be some t r a d e  o f f  between how many m i l e s  
o f  roadway can be improved ve r sus  how s a f e  t hey  
can be made. The u l t i m a t e  end of  it i s  on one 
end you merely prov ide  space f o r  a  v e h i c l e  t o  
move, and on t h e  o p p o s i t e  end you make it c r a s h  



proof such t h a t  no m a t t e r  what a  d r i v e r  would do 
he would be p r o t e c t e d  from h imse l f . "  (Emphasis 
added. ) 

The foregoing  evidence demonstra tes  t h e  p o s t u r e  of  t h e  

S t a t e - - t h a t  recovery a r e a s  were s a f e r  than  g u a r d r a i l s ,  more 

economical,  and w i t h i n  t h e  s t anda rds .  I n  c o n t r a s t  t o  t h a t  

evidence,  p l a i n t i f f  produced an i n t e r o f f i c e  memorandum d a t e d  

December 10,  1974, i n  which t h e  manager of  t h e  t r a f f i c  u n i t  

of  t h e  Department of Highways r epo r t ed  t o  t h e  Adminis t ra tor  

o f  t h e  Department i n  p a r t  a s  fo l lows:  

". . . We have made an a c c i d e n t  a n a l y s i s  run  
from t h e  H.I.S. System and accord ing  t o  t h e  i n -  
format ion ob ta ined ,  t h e r e  have been f i v e  a c c i -  
d e n t s  ( p l u s  t h e s e  two) which have happened i n  
t h i s  a r e a  i n  t h e  t i m e  pe r iod  of  January 1, 1972 
t o  November 11, 1974. The e x a c t  l o c a t i o n  of 
t h e s e  a c c i d e n t s  i s  i n  t h e  westbound l a n e ,  
mi l epos t  259.9. 

"This  a r e a  has  a  shaded s p o t  which g e t s  very  
s l i p p e r y  a t  t i m e s  i n  t h e  w in t e r .  When v e h i c l e s  
l o s e  c o n t r o l  and go i n t o  t h e  d i t c h  they  a r e  i n  
t r o u b l e  because they  can s l i d e  behind t h e  shoul-  
d e r  g u a r d r a i l  and i n t o  a  ho le  which i s  a t  l e a s t  
100 f e e t  deep. T h i s  s i t u a t i o n  could  v e r y  e a s i l y  
be f i x e d  by adding about  600 f e e t  of  g u a r d r a i l  
which would connect  t o  t h e  g u a r d r a i l  on bo th  
ends.  There i s  now a  s a f e t y  p r o j e c t  which i s  
under c o n s t r u c t i o n  i n  t h i s  a r e a  and g u a r d r a i l  i s  
b i d  a t  $2.75 a f o o t .  Therefore ,  w e  f e e l  t h a t  
t h i s  g u a r d r a i l  should be added t o  t h e  p r o j e c t . "  

The evidence a l s o  showed t h a t  e v e n t u a l l y  t h e  6 0 0  f e e t  

of  g u a r d r a i l  was i n s t a l l e d  by t h e  Department, a f t e r  t h e  Cech 

a c c i d e n t ,  a t  a  c o s t  t o  t h e  s tate of approximately  $145, 

d i s r e g a r d i n g  t h e  f e d e r a l  c o n t r i b u t i o n .  

The S t a t e  cha l l enges  t h e  l e g a l  p r o p r i e t y  of t h e  ver -  

d i c t s .  I t  d i r e c t s  t h e  C o u r t ' s  a t t e n t i o n  t o  evidence sup- 

p o r t i n g  i t s  de fenses  t h a t  t h e  des ign  and c o n s t r u c t i o n  of 

t h a t  p o r t i o n  of t h e  i n t e r s t a t e  w e r e  p roper  and i n  accordance 

w i t h  accep ted  s t a n d a r d s ,  conforming t o  t h e  s t a t e  of  t h e  a r t  

a t  t h e  t i m e .  

A t  t h e  t i m e  o f  t r i a l ,  a f t e r  submission of  p l a i n t i f f ' s  



pretrial memorandum and his counsel's statements of clari- 

fication made during trial, the only issue was whether the 

State was negligent in not placing guardrails at the edge of 

the interstate where the accident occurred after the initial 

construction and before the accident involving the Cech 

family. Plaintiff's counsel stated, "[tlhis case is limited 

strictly to the subject of guardrails. And we aren't con- 

tending there is any engineering defect other than that." 

During cross-examination, plaintiff's counsel made it clear 

that he was not alleging or contending that the State failed 

to warn of icy road conditions or that plaintiff's visi- 

bility was in any way interfered with or obstructed at the 

time of the accident. 

At the close of plaintiff's case, the State made a 

motion for a directed verdict which reads in part: 

"MR. POHLMAN: Comes now the Defendant, and pur- 
suant to Rule 50 of the Montana Rules of Civil 
Procedure, moves for a directed verdict in favor 
of the Defendant, upon the grounds and for the 
reasons that Plaintiff has not by a preponderance 
of the evidence proved a prime [sic] facie case, 
in that the Defendant negligently designed the 
highway in question in its initial design. And 
further, that the Defendant negligently failed 
to provide adequate guardrails at the scene in 
accordance with its initial design of guardrails. 
And further, that the Plaintiff has not proved a 
prime [sic] facie case that the Defendant negli- 
gently constructed the highway in question in 
accordance or not in accordance with the design 
as to the highway, including guardrail and other 
factors or elements of design and construction. 
Further, that we want to note to the Court that 
in Plaintiff's Pre-Trial memorandum Plaintiff 
has abandoned and withdrawn all initial conten- 
tions that the Defendant negligently failed to 
give warning of hazards, and that Defendant 
negligently maintained the highway, and in the 
terms of the Plaintiff's Pre-Trial memorandum, 
as maintenance pertaining to the usual proce- 
dures of sanding, etcetera. The Motion is based 
upon the record and the testimonial evidence 
and the exhibits in the Plaintiff's case in 
chief. Further, that there has been no testi- 
mony or other evidence presented by Plaintiff 
whatsoever showing or proving that there was 



negl igence  i n  t h e  des ign  of t h e  highway on be- 
h a l f  of t h e  S t a t e  of Montana. That  t h e r e  was 
no evidence whatsoever by e x p e r t  tes t imony o r  
o the rwi se  t h a t  t h e r e  was a du ty  o r  s t anda rd  of  
care f o r  t h e  des ign  of  t h e  highway a s  t o  a l i g n -  
ment, s l ope ,  g rade ,  g u a r d r a i l  placement,  recovery  
a r e a ,  s i g n i n g  o r  any o t h e r  concepts  of  des ign .  
And f u r t h e r ,  t h a t  t h e r e  was no evidence p re sen ted  
by P l a i n t i f f  t h a t  t h e r e  w a s  any such breach of  
t h e  s a i d  d u t y  o r  s t anda rd  of c a r e  by t h e  Defen- 
dan t .  

"Fu r the r ,  t h a t  t h e r e  has  been no tes t imony o r  
o t h e r  evidence p re sen ted  by P l a i n t i f f  proving 
t h e  Defendant w a s  n e g l i g e n t  i n  f a i l i n g  t o  pro- 
v i d e  g u a r d r a i l s  subsequent t o  t h e  o r i g i n a l  de- 
s i g n  and c o n s t r u c t i o n  b u t  p r i o r  t o  t h e  Cech 
a c c i d e n t  o f  11-29-74. And f u r t h e r ,  t h a t  t h e r e  
has  been no evidence o f  a du ty  o r  a s t anda rd  of 
c a r e  f o r  t h e  p rov i s ion  and e r e c t i o n  of  g u a r d r a i l  
subsequent  t o  t h e  i n i t i a l  de s ign  and cons t ruc-  
t i o n ,  b u t  p r i o r  t o  t h e  Cech a c c i d e n t  of  11-29- 
74, and no evidence p re sen ted  of  a breach of any 
such du ty  by t h e  Defendant. And f u r t h e r ,  t h a t  
t h e r e  has  been no evidence of  a s t a n d a r d  of care 
o r  du ty  on behalf  of  t h e  Defendant w i t h  r ega rd  
t o  a c c i d e n t  f requency r a t i o  a n a l y s i s  f o r  t h i s  
highway i n  ques t ion .  And f u r t h e r ,  t h a t  t h e r e  
has  been no evidence showing any breach  of du ty  
o r  s t anda rd  of  care f o r  t h e  compi la t ion  and re- 
p o r t i n g  of a c c i d e n t s  and a c c i d e n t  d a t a  f o r  t h i s  
i n t e r s t a t e  90 highway." 

W e  no t e  t h a t  t h e  f i r s t  s p e c i f i c a t i o n  of  e r r o r  i s  d i r e c t e d  

a t  t h e  c o u r t ' s  f a i l u r e  t o  d i r e c t  a  v e r d i c t  on t h e  q u e s t i o n  

o f  t h e  S t a t e ' s  neg l igence  t o  p l a c e  a g u a r d r a i l  a t  t h e  scene 

o f  t h e  a c c i d e n t  a t  t h e  t i m e  t h e  freeway w a s  f i r s t  des igned 

and b u i l t .  The motion d i d  n o t  go t o  t h e  q u e s t i o n  of  whether 

t h e  S t a t e  was n e g l i g e n t  i n  f a i l i n g  t o  p u t  a g u a r d r a i l  t h e r e  

a f t e r  t h e r e  had been a c c i d e n t s  i n  t h e  area. With t h e  uncon- 

t r o v e r t e d  e x p e r t  tes t imony be fo re  it a t  t h e  t i m e ,  t h e  c o u r t  

might w e l l  have d i r e c t e d  a v e r d i c t  on t h i s  very  narrow 

i s s u e .  However, t h e  c o u r t  was n o t  reques ted  t o  d i r e c t  a  

v e r d i c t  f o r  f a i l i n g  t o  p u t  a g u a r d r a i l  i n  a f t e r  t h e  i n i t i a l  

c o n s t r u c t i o n  and des ign ,  s o  it w a s  n o t  i n  a p o s i t i o n  t o  

d i r e c t  o r  r e f u s e  t o  d i r e c t  a  v e r d i c t  on t h i s  p o i n t .  There- 

f o r e ,  w e  f i n d  no e r r o r .  



The second issue concerns the admission of evidence of 

subsequent remedial measures taken by the State after the 

accident. The investigating officer of the Cech accident 

requested an emergency study of the area which went to the 

Spot Safety Unit of the Department of Highways. Approxi- 

mately a month after the accident, after an investigation, a 

recommendation was made which resulted in the placement of a 

guardrail across the entrance of the recovery area. This 

construction was done subsequent to the Cech accident and 

was completed in 1975. 

Over the State's objection, the court allowed evidence 

of this "subsequent request for an emergency study" to be 

admitted into evidence. The objection was based on Rule 

"When, after an event, measures are taken which, 
if taken previously, would have made the event 
less likely to occur, evidence of the subsequent 
measures is not admissible to prove negligence 
or culpable conduct in connection with the event. 
This rule does not require the exclusion of evi- 
dence of subsequent measures when offered for 
another purpose, such as proving ownership, con- 
trol, or feasibility of precautionary measures, 
if controverted, or impeachment." 

Plaintiff argues that the admission of other incidents 

is both relevant and material under the case law of Montana, 

citing Leonard v. City of Butte (1901), 25 Mont. 410, 65 P. 

425, and Robinson v. F. W. Woolworth Co. (1927), 80 Mont. 

In view of the foregoing testimony, we find no error in 

the trial court's ruling allowing the offered testimony. In 

Raybell v. State (1972), 6 Wash.App. 795, 496 P.2d 559, the 

Washington court found the duty applying to a municipality 

to maintain adequate protective barriers where such barriers 

are shown to be practical and feasible. The court commented 



that the feasibility of such a guardrail was shown by the 

fact that the State later installed one in the very location 

of the accident. 

The interdepartmental memorandum quoted above stated 

that the dangerous situation "could very easily be fixed" by 

adding about 600 feet of guardrail. This is further proof 

of feasibility. 

Under Rule 407, Mont.R.Evid., the subsequent installa- 

tion was also admissible for impeachment. The State con- 

tended that the so-called recovery area was preferable to 

guardrail and its experts contended that the absence of a 

guardrail conformed in every way with acceptable standards 

so as to refute negligence. They also indicated that eco- 

nomically the recovery areas were preferable to guardrails. 

In Lawlor v. County of Flathead (1978), Mont. , 582 

P.2d 751, 35 St.Rep. 884, we found that repair of a chuck- 

hole by the county two days after an accident occurred was 

admissible to establish feasibility of repair, and to im- 

peach the testimony given by a county road foreman. 

The point on which this decision turns should be governed 

by the appellate rule that the question of admissibility of 

evidence must in every case be left largely to the sound 

discretion of the trial court, subject to review only in 

case of manifest abuse. Gunderson v. Brewster (1970), 154 

Mont. 405, 466 P.2d 589. 

Affirmed. 



We concur: 
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