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M r .  Ch ie f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

I n  a p r i o r  d e c i s i o n  t h i s  Cour t  remanded t h i s  c a s e  t o  t h e  

S i l v e r  Bow D i s t r i c t  C o u r t  f o r  an e v i d e n t i a r y  h e a r i n g  on a t t o r n e y  

f e e s .  The D i s t r i c t  C o u r t  awarded t h e  f e e s  based  on Mon tana ' s  

w r i t  o f  manda te  s t a t u t e .  The p l a i n t i f f s  a p p e a l  t h e  award of  

a t t o r n e y  f e e s  and costs .  

The o r i g i n a l  case, ~ a d i l l a k  v .  Anaconda Co. ( 1 9 7 9 ) ,  

Mont. , 602 P.2d 147 ,  3 6  St .Rep .  1820 ,  i n v o l v e d  an a p p e a l  from 

a Dis t r ic t  C o u r t  o r d e r  deny ing  p l a i n t i f f s  r e l i e f  on t h e i r  

c o m p l a i n t  a g a i n s t  t h e  Anaconda Company and v a r i o u s  s t a t e  a g e n c i e s  

r e l a t i n g  t o  t h e  e s t a b l i s h m e n t  and o p e r a t i o n  of  a waste dump n e a r  

t h e  p l a i n t i f f  s '  r e s i d e n c e s  i n  B u t t e ,  Montana.    his C o u r t  g r a n t e d  

t h e  p l a i n t i f f s  a w r i t  o f  mandate  a g a i n s t  t h e  Depa r tmen t  of  S t a t e  

Lands  ( S t a t e  L a n d s ) ,  e n j o i n e d  t h e  Anaconda Company from u s i n g  t h e  

w a s t e  dump u n t i l  a  v a l i d  p e r m i t  was o b t a i n e d ,  and remanded t h e  

c a s e  f o r  a d e t e r m i n a t i o n  o f  a t t o r n e y  f e e s  p u r s u a n t  t o  t h e  w r i t  of 

manda te  s t a t u t e .  

An e v i d e n t i a r y  h e a r i n g  on  a t t o r n e y  f e e s  was h e l d  on J u n e  

3 ,  1980.  A t  t h e  h e a r i n g  p l a i n t i f f s '  a t t o r n e y ,  J o n  H e b e r l i n g ,  

r e q u e s t e d  f e e s  f o r  90% o f  t h e  t o t a l  h o u r s  s p e n t  on t h e  case, t h e  

number o f  h o u r s  he c l a i m e d  were a t t r i b u t a b l e  to t h e  mandamus 

a c t i o n  a g a i n s t  S t a t e  Lands .  H e  con t ended  t h a t  i n  o r d e r  t o  p r e -  

v a i l  on t h e  mandamus i s s u e  it w a s  n e c e s s a r y  t o  p r o v i d e  p roo f  of  

i r r e p a r a b l e  i n j u r y ,  p roo f  o f  t h e  e q u i t i e s  i n v o l v e d  i n  t h e  case, 

p r o o f  o f  s t a n d i n g ,  and p roo f  to meet t h e  d e f e n s e  of  s u b s t a n t i a l  

c o m p l i a n c e  w i t h  t h e  p e r m i t  r e q u i r e m e n t s .  

C l a y t o n  H e r r o n ,  an  e x p e r i e n c e d  t r i a l  a t t o r n e y ,  t e s t i f i e d  

f o r  t h e  d e f e n d a n t s .  H e  had n o t  been i n v o l v e d  i n  t h e  a c t u a l  t r i a l  

o f  t h e  case b u t  had been  a sked  by t h e  d e f e n d a n t s  t o  r e v i e w  t h e  

t r i a l  r e c o r d  and to g i v e  an o p i n i o n  a s  to what  he  c o n s i d e r e d  t o  

b e  a r e a s o n a b l e  number o f  h o u r s  to have s p e n t  on t h e  mandamus 

i s s u e .  M r .  Her ron  no t ed  t h a t  o u t  of  numerous c a u s e s  of  a c t i o n  

p l e a d e d  a g a i n s t  s i x  d e f e n d a n t s ,  t h e  p l a i n t i f f s  p r e v a i l e d  a g a i n s t  



o n l y  one  d e f e n d a n t  and o n l y  on t h e  ground t h a t  t h e  p e r m i t  a p p l i -  

c a t i o n  was i n a d e q u a t e .  Because  so many i s s u e s  had been  r a i s e d  

and so much e v i d e n c e  p r e s e n t e d ,  he s t a t e d  t h a t  i n  h i s  o p i n i o n  t h e  

o n l y  p r o d u c t i v e  way t o  f i x  a r e a s o n a b l e  a t t o r n e y  f e e  award was to 

estimate t h e  number o f  h o u r s  it would have t a k e n  to b r i n g  to 

t r i a l  and a p p e a l  t h e  mandamus i s s u e .  Based on h i s  own e x p e r i e n c e  

h e  e s t i m a t e d  t h a t  130  h o u r s  would have  been  needed a t  t h e  t r i a l  

c o u r t  l e v e l  and 40 to  50 h o u r s  on a p p e a l .  

A f t e r  t h e  h e a r i n g ,  t h e  D i s t r i c t  C o u r t  judge awarded p l a i n -  

t i f f s  $11 ,300  i n  a t t o r n e y  f e e s  and $7 ,924 .39  i n  costs .  I n  h i s  

memorandum o p i n i o n  t h e  judge  s t a t e d  t h a t  unde r  t h e  l a n g u a g e  o f  

t h e  mandamus s t a t u t e  t h e  award of  a t t o r n e y  f e e s  was to be based  

s o l e l y  on t h e  number o f  h o u r s  s p e n t  by t h e  a t t o r n e y  on t h e  man- 

damus i s s u e  and n o t  t h e  t o t a l  number o f  h o u r s  i n v o l v e d  i n  t h e  

case. H e  s t a t e d  t h a t  it was n o t  p o s s i b l e  to i so la te  o r  c l e a r l y  

d i s t i n g u i s h  t h e  e l e m e n t s  o f  t h e  mandamus i s s u e  and t h a t  t h e  ele- 

m e n t s  o f  p l e a d i n g  and p roo f  i n  t h e  case were so i n t e r t w i n e d  and 

c o n v o l u t e d  t h a t  no r a t i o n a l  a l l o c a t i o n  o f  a t t o r n e y  e f f o r t  c o u l d  

b e  made. T h e r e f o r e  he  based  t h e  award of  a t t o r n e y  f e e s  on t h e  

number o f  h o u r s  M r .  Her ron  e s t i m a t e d  as r e a s o n a b l e  f o r  t h e  man- 

damus i s s u e .  However, b e c a u s e  he d e t e r m i n e d  t h a t  t h e  case had 

b e e n  complex,  t h e  l i t i g a t i o n  i m p o r t a n t ,  t h e  s k i l l  of  t h e  a t tor-  

n e y s  o f  a h i g h  o r d e r ,  and t h e  d e s i r e d  r e s u l t  had been  o b t a i n e d ,  

t h e  j udge  awarded t h e  a t t o r n e y  f e e s  a t  a h i g h e r  r a t e  p e r  hou r  

t h a n  was recommended by M r .  He r ron .  

Costs were awarded o n l y  f o r  t h e  items s p e c i f i c a l l y  l i s t e d  

i n  s e c t i o n  25-10-201, MCA. The ~ i s t r i c t  C o u r t  judge s t a t e d  t h a t  

h e  knew o f  no r e a l i s t i c  f o r m u l a  f o r  s e g r e g a t i n g  t h e  c o s t s  f o r  t h e  

mandamus i s s u e  and t h e r e f o r e  awarded p l a i n t i f f s  t h e  t o t a l  cos ts  

i n c u r r e d  i n  t h e  case f o r  t h e  items l i s t e d  i n  t h e  s t a t u t e .  

However he d e n i e d  t h e  p l a i n t i f f s '  r e q u e s t  f o r  p r e j u d g m e n t  

i n t e r e s t  on t h e  a t t o r n e y  f e e s  and c o s t s .  

The p l a i n t i f f s  raise t h e  f o l l o w i n g  i s s u e s  i n  t h i s  a p p e a l :  



1. Did t h e  ~ i s t r i c t  C o u r t  e r r  i n  i t s  d e t e r m i n a t i o n  of  

r e a s o n a b l e  a t t o r n e y  f e e s ?  

2.  Is p r e j u d g m e n t  i n t e r e s t  a l l o w a b l e  on  a t t o r n e y  f e e s  

awarded  unde r  t h e  mandamus s t a t u t e ?  

3 .  Did t h e  D i s t r i c t  C o u r t  err i n  r e f u s i n g  to award 

as  "damages" w i t h i n  t h e  meaning o f  s e c t i o n  27-26-402, MCA, cer- 

t a i n  l i t i g a t i o n  e x p e n s e s ?  

4 .  Did t h e  D i s t r i c t  C o u r t  err i n  r e f u s i n g  to award as 

cos t s  under  s e c t i o n  25-10-201 ( 9 ) ,  MCA, c e r t a i n  l i t i g a t i o n  

e x p e n s e s ?  

The f i r s t  i s s u e  d e a l s  w i t h  a t t o r n e y  f e e s .  S e c t i o n  

27-26-402, MCA, p r o v i d e s  i n  p a r t :  

" I f  judgment  is g i v e n  f o r  t h e  [ w r i t  of  manda te ]  
a p p l i c a n t  : 

"(1) h e  may r e c o v e r  t h e  damages which he h a s  s u s t a i n e d  . . . 
t o g e t h e r  w i t h  costs  . . ." 

R e a s o n a b l e  a t t o r n e y  f e e s  are damages w i t h i n  t h e  meaning of t h i s  

s t a t u t e .  S t a t e  v. Dis t r ic t  C o u r t  ( 1 9 5 3 ) ,  127  Mont. 32,  256 

P.2d 1076;  S t a t e  v. B a t a n i  ( 1 9 3 6 ) ,  1 0 3  Mont. 353,  62 P.2d 565.  

The D i s t r i c t  C o u r t  c o r r e c t l y  conc luded  t h a t  t h i s  s t a t u t e  p r o v i d e s  

o n l y  f o r  an award o f  a t t o r n e y  f e e s  for  t h e  number o f  h o u r s  s p e n t  

b y  t h e  a t t o r n e y  on  t h e  mandamus i s s u e .  

The Dis t r ic t  C o u r t  d e t e r m i n e d  t h a t  t h e  e l e m e n t s  of  

p l e a d i n g  and p roo f  were so i n t e r t w i n e d  and c o n v o l u t e d  i n  t h i s  

case t h a t  no r a t i o n a l  a l l o c a t i o n  of  a t t o r n e y  e f f o r t  on  t h e  man- 

damus i s s u e  c o u l d  be made based  on t h e  t r i a l  r e c o r d .  T h e r e f o r e  

t h e  award was based  on M r .  H e r r o n v s  estimate of t h e  number of  

h o u r s  r e q u i r e d  to p r e v a i l  on t h e  mandamus i s s u e .  The p l a i n t i f f s  

c o n t e n d  t h a t  it was imprope r  f o r  t h e  D i s t r i c t  C o u r t  to b a s e  t h e  

award on M r .  H e r r o n ' s  estimate r a t h e r  t h a n  on t h e  s cope  of  e v i -  

d e n c e  r e a s o n a b l y  a d m i s s i b l e  i n  t h e  case. 

I n  r e s p o n s e  to p l a i n t i f f s v  c o n t e n t i o n  w e  n o t e  f i r s t  t h a t  

i t  is w i t h i n  t h e  d i s c r e t i o n  o f  t h e  D i s t r i c t  C o u r t  judge to d e t e r -  

mine  r e a s o n a b l e  a t t o r n e y  f e e s  and h i s  d e t e r m i n a t i o n  w i l l  n o t  be 



i n t e r f e r e d  w i t h  u n l e s s  an abuse  of  d i s c r e t i o n  is shown. G l i c k  v .  

S t a t e ,  Montana Depa r tmen t  o f  ~ n s t i t u t i o n s  ( 1 9 7 4 ) ,  1 6 5  Mont. 307,  

528 P.2d 686;  Luebben v. Me t l en  ( 1 9 4 0 ) ,  1 1 0  Mont,  350,  1 0 0  P.2d 

935.  W e  f i n d  no abuse  o f  d i s c r e t i o n  h e r e .  

The o r i g i n a l  t r i a l  i n  t h i s  case l a s t e d  f o r  t h i r t e e n  d a y s  

and i n v o l v e d  s i x  d e f e n d a n t s  and f o u r t e e n  s e p a r a t e  c o u n t s  r a n g i n g  

f rom c o u n t s  i n  n u i s a n c e  and t r e s p a s s  t o  a l l e g e d  v i o l a t i o n s  of  t h e  

Montana E n v i r o n m e n t a l  P o l i c y  A c t ,  t h e  1972 Montana C o n s t i t u t i o n ,  

t h e  Hard Rock Mining A c t ,  t h e  Water P o l l u t i o n  C o n t r o l  A c t  and t h e  

C l e a n  A i r  A c t .  The case was complex and i n v o l v e d  numerous 

i s s u e s  o t h e r  t h a n  t h e  mandamus i s s u e  upon which t h e  p l a i n t i f f s  

u l t i m a t e l y  p r e v a i l e d  on a p p e a l .  S i n c e  t h e  a t t o r n e y  f e e  award is 

t o  be ba sed  o n l y  on  t h e  h o u r s  s p e n t  by t h e  a t t o r n e y  on  t h e  man- 

damus i s s u e  and s i n c e  t h e  e l e m e n t s  o f  p roo f  i n  t h e  case were so 

i n t e r t w i n e d ,  t h e  D i s t r i c t  C o u r t  judge  d i d  n o t  abuse  h i s  d i s c r e -  

t i o n  i n  b a s i n g  t h e  award on t h e  e s t i m a t e  g i v e n  by an  e x p e r i e n c e d  

t r i a l  a t t o r n e y  a s  to t h e  number of  h o u r s  n e c e s s a r y  to p r e v a i l  on 

t h e  mandamus i s s u e .  

The p l a i n t i f f s  a r g u e  t h a t  t h e  judge  e r r e d  a s  a matter of  

l a w  i n  f a i l i n g  to b a s e  t h e  award of  a t t o r n e y  f e e s  on e v i d e n c e  

r e a s o n a b l y  a d m i s s i b l e  on t h e  mandamus i s s u e ,  i n c l u d i n g  p roo f  

r e l a t e d  to s t a n d i n g ,  i r r e p a r a b l e  i n j u r y ,  t h e  e q u i t i e s  i n  t h e  

case, and t h e  p e r m i t  r e q u i r e m e n t s .  T h e r e  is no merit to t h i s  

a r g u m e n t .  P roof  o f  i r r e p a r a b l e  i n j u r y  is n o t  r e q u i r e d  i n  a w r i t  

of mandamus a c t i o n  and t h e  amount of  t i m e  M r .  He r ron  e s t i m a t e d  as 

r e a s o n a b l e  to p r e v a i l  on  t h e  mandamus i s s u e  was s u f f i c i e n t  to 

allow t h e  p a r t i e s  to p r e s e n t  e v i d e n c e  r e l a t e d  t o  t h e  o t h e r  areas 

o f  p r o o f .  

G u i d e l i n e s  have  been  e s t a b l i s h e d  by t h i s  C o u r t  f o r  d e t e r -  

m i n i n g  r e a s o n a b l e  a t t o r n e y  f e e s .  

" ' "The c i r c u m s t a n c e s  t o  be c o n s i d e r e d  i n  d e t e r -  
m i n i n g  t h e  c o m p e n s a t i o n  to be r e c o v e r e d  are t h e  
amount  and c h a r a c t e r  of t h e  s e r v i c e s  r e n d e r e d ,  
t h e  l a b o r ,  t i m e  and t r o u b l e  i n v o l v e d ,  t h e  
c h a r a c t e r  and i m p o r t a n c e  o f  t h e  l i t i g a t i o n  i n  



which t h e  s e r v i c e s  were r e n d e r e d ,  t h e  amount of 
money or  t h e  v a l u e  o f  p r o p e r t y  to be a f f e c t e d ,  
t h e  p r o f e s s i o n a l  s k i l l  and e x p e r i e n c e  c a l l e d  
f o r ,  t h e  c h a r a c t e r  and s t a n d i n g  i n  t h e i r  pro- 
f e s s i o n  of  t h e  a t t o r n e y s .  . . The r e s u l t  s e c u r e d  
b y  t h e  s e r v i c e s  o f  t h e  a t t o r n e y s  may be  con- 
s i d e r e d  a s  an i m p o r t a n t  e l e m e n t  i n  d e t e r m i n i n g  
t h e i r   value."^" F i r s t  S e c u r i t y  Bank o f  Bozeman 
v .  T h o l k e s  ( 1 9 7 6 ) ,  1 6 9  Mont. 422,  429-430, 547 
P.2d 1328 ,  1332 .  

These  g u i d e l i n e s  were c o n s i d e r e d  by t h e  D i s t r i c t  C o u r t  judge when 

h e  d e t e r m i n e d  t h e  ra te  p e r  h o u r  upon which to b a s e  t h e  f e e  award .  

W e  f i n d  no error w i t h  e i t h e r  t h e  method used by  t h e  D i s t r i c t  

C o u r t  judge  f o r  d e t e r m i n i n g  r e a s o n a b l e  a t t o r n e y  f e e s  o r  w i t h  t h e  

amount  awarded.  

The second  i s s u e  d e a l s  w i t h  t h e  d e n i a l  of  p r e j u d g m e n t  

i n t e r e s t  on t h e  award of  a t t o r n e y  f e e s .  The D i s t r i c t  C o u r t  

c o n c l u d e d  t h a t  t h e r e  is no a u t h o r i t y  i n  Montana ' s  s t a t u t e s  o r  

c a s e  law f o r  t h e  award of  i n t e r e s t  on a t t o r n e y  f e e s  p r i o r  to 

judgment .  The p l a i n t i f f s  con t end  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  

a s  a matter o f  l a w  i n  r e a c h i n g  t h i s  c o n c l u s i o n .  

Two Montana s t a t u t e s  s p e c i f i c a l l y  d e a l  w i t h  t h e  award ing  

o f  i n t e r e s t  t o  p e r s o n s  e n t i t l e d  to r e c o v e r  damages ,  s e c t i o n s  

27-1-211 and 27-1-212, MCA. I n  t h i s  case t h e  award of  a t t o r n e y  

f e e s  is an award o f  "damages" u n d e r  s e c t i o n  27-26-402, MCA. 

T h e r e f o r e  it is n e c e s s a r y  to d e t e r m i n e  w h e t h e r  e i t h e r  of  t h e  

i n t e r e s t  s t a t u t e s  a u t h o r i z e s  an  award of  p r e j u d g m e n t  i n t e r e s t  i n  

t h i s  case. 

S e c t i o n  27-1-211, MCA, p r o v i d e s  : 

" E v e r y  p e r s o n  who is e n t i t l e d  to r e c o v e r  damages 
c e r t a i n  o r  c a p a b l e  of  b e i n g  made c e r t a i n  by 
c a l c u l a t i o n  and t h e  r i g h t  to r e c o v e r  . . . is 
v e s t e d  i n  him upon a p a r t i c u l a r  day  is e n t i t l e d  
a l s o  to r e c o v e r  i n t e r e s t  t h e r e o n  from t h a t  day  

11 . . .  
The d e t e r m i n a t i o n  o f  r e a s o n a b l e  a t t o r n e y  f e e s  i n  t h i s  case w a s  

w i t h i n  t h e  d i s c r e t i o n  of  t h e  D i s t r i c t  C o u r t  and t h e  amount w a s  

n o t  d e f i n i t e  or c a p a b l e  o f  b e i n g  c a l c u l a t e d  w i t h  c e r t a i n t y  p r i o r  

t o  judgment .  T h e r e f o r e  t h i s  s e c t i o n  d o e s  n o t  p r o v i d e  a u t h o r i t y  

f o r  award ing  p re judgmen t  i n t e r e s t  t o  t h e  p l a i n t i f f s .  



The o t h e r  i n t e r e s t  s t a t u t e ,  s e c t i o n  27-1-212, MCA, 

p r o v i d e s  : 

" I n  an  a c t i o n  f o r  t h e  b r e a c h  o f  an  o b l i g a t i o n  
n o t  a r i s i n g  from c o n t r a c t  and i n  e v e r y  case of  
o p p r e s s i o n ,  f r a u d ,  or  malice, i n t e r e s t  may be 
g i v e n ,  i n  t h e  d i s c r e t i o n  of t h e  j u r y  . . ." 
W i t h o u t  d e c i d i n g  w h e t h e r  t h i s  s t a t u t e  a p p l i e s  to cases i n  

which  t h e  judge  r a t h e r  t h a n  t h e  j u r y  d e t e r m i n e s  t h e  award of 

damages ,  w e  f i n d  t h a t  i n  any e v e n t  t h i s  s t a t u t e  would n o t  

a u t h o r i z e  an  award of  p r e j u d g m e n t  i n t e r e s t .  

I n  i n t e r p r e t i n g  t h i s  s t a t u t e  t h i s  C o u r t  p r e v i o u s l y  q u o t e d  

w i t h  a p p r o v a l  t h e  f o l l o w i n g  l a n g u a g e  : 

" ' T h e r e  is no a u t h o r i t y  of law f o r  t r e a t i n g  t h e  
j u r y  as c l o t h e d  w i t h  a d o u b l e  d i s c r e t i o n , - - a  
d i s c r e t i o n  t o  be e x e r c i s e d ,  f i r s t ,  i n  f i x i n g  t h e  
amount  of  t h e  p l a i n t i f f ' s  damages ,  and t h e n  i n  
augmen t ing  t h a t  amount by an a s s e s s m e n t ,  i n  t h e  
n a t u r e  of  i n t e r e s t  . . . lb add i n t e r e s t  t o  
d i s c r e t i o n a r y  damages is to m u l t i p l y  u n c e r t a i n t y  
b y  c e r t a i n t y ;  t h e  i n d e f i n i t e  by t h e  d e f i n i t e ;  a 
m i x t u r e  o f  i n c o n g r o u s  e l e m e n t s  which s u b j e c t s  
o n e  o f  t h e  p a r t i e s  to t h e  b u r d e n ,  and g i v e s  t h e  
o t h e r  t h e  b e n e f i t  o f  b o t h  k i n d s .  " D a l y  v.  
S w i f t  & Co. ( 1 9 3 1 ) ,  90 Mont. 52 ,  67-68, 300 P. 265,  
269.  

Based on t h i s  r a t i o n a l e  w e  c o n c l u d e  t h a t  t h i s  s t a t u t e  d o e s  n o t  

a u t h o r i z e  a  d i s c r e t i o n a r y  award of p r e j u d g m e n t  i n t e r e s t  i n  t h i s  

c a s e  s i n c e  t h e  award of  a t t o r n e y  f e e s  is i t s e l f  d i s c r e t i o n a r y .  

The p l a i n t i f f s  n e x t  a r g u e  t h a t  a u t h o r i t y  f o r  award ing  p re -  

judgment  i n t e r e s t  is found i n  t h e  mandamus s t a t u t e  i t s e l f ,  sec- 

t i o n  27-26-402, MCA. P l a i n t i f f s  c o n t e n d  t h a t  p r e judgmen t  

i n t e r e s t  comes w i t h i n  t h e  meaning of  t h e  term "damages".  W e  

d i s a g r e e .  I n  t h i s  case t h e  p l a i n t i f f s  e n t e r e d  i n t o  a c o n t i n g e n t  

f e e  a g r e e m e n t  w i t h  t h e i r  a t t o r n e y s .  No a t t o r n e y  f e e s  were owing 

p r i o r  to judgment .  T h e r e f o r e  t h e  p l a i n t i f f s  s u f f e r e d  no d e t r i -  

men t  i n  t h e  n a t u r e  o f  p r e j u d g m e n t  i n t e r e s t  on a t t o r n e y  f e e s  s i n c e  

no  p r e j u d g m e n t  i n t e r e s t  was owing.  

We h o l d  t h a t  t h e  D i s t r i c t  C o u r t  c o r r e c t l y  conc luded  t h a t  

t h e r e  is no a u t h o r i t y  i n  Montana f o r  an award of p r e j u d g m e n t  

i n t e r e s t  on t h e  d i s c r e t i o n a r y  award of a t t o r n e y  f e e s  i n v o l v e d  i n  



t h i s  case. 

The t h i r d  i s s u e  is whe the r  t h e  Dis t r ic t  C o u r t  e r r e d  i n  

r e f u s i n g  t o  award as  "damages" unde r  s e c t i o n  27-26-402, MCA, cer- 

t a i n  o u t - o f - p o c k e t  l i t i g a t i o n  e x p e n s e s .  Wi th  r e g a r d  to t h i s  

i s s u e  t h e  D i s t r i c t  C o u r t  conc luded  t h a t  t h e  mandamus s t a t u t e  d o e s  

n o t  c o n t e m p l a t e  t h e  award ing  o f  l i t i g a t i o n  e x p e n s e s  n o t  i t e m i z e d  

i n  t h e  c o s t  s t a t u t e ,  s e c t i o n  25-10-201, MCA. W e  f i n d  e r ror  i n  

t h e  Dis t r ic t  C o u r t ' s  d e t e r m i n a t i o n .  

S e c t i o n  27-26-402, MCA, p r o v i d e s  t h a t  t h e  p r e v a i l i n g  

a p p l i c a n t  f o r  a w r i t  o f  manda te  may r e c o v e r  damages as w e l l  as 

c o s t s .  I n  d e t e r m i n i n g  t h e  meaning of  "damages" w e  t u r n  to sec- 

t i o n  27-1-202, MCA: 

" E v e r y  p e r s o n  who s u f f e r s  d e t r i m e n t  from t h e  
u n l a w f u l  act  or  o m i s s i o n  of  a n o t h e r  may r e c o v e r  
f rom t h a t  p e r s o n  i n  f a u l t  a  c o m p e n s a t i o n  t h e r e -  
f o r  i n  money, which is c a l l e d  damages.  " 

The term " d e t r i m e n t "  is d e f i n e d  i n  s e c t i o n  27-1-201, MCA: 

" D e t r i m e n t  is a loss  or harm s u f f e r e d  i n  p e r s o n  
o r  p r o p e r t y .  " 

I n  t h i s  c a s e  t h e  p l a i n t i f f s  were l i a b l e  to t h e i r  a t t o r n e y s  

u n d e r  t h e  p r o v i s i o n s  o f  t h e i r  c o n t i n g e n t  f e e  ag reemen t  f o r  a l l  

n e c e s s a r y  l i t i g a t i o n  e x p e n s e s .  I f  S t a t e  Lands  had n o t  

i n c o r r e c t l y  i s s u e d  t h e  p e r m i t  to t h e  Anaconda Company, t h e  p l a i n -  

t i f f s  would n o t  have  i n c u r r e d  as e x p e n s e s  t h e  l i t i g a t i o n  e x p e n s e s  

r e l a t e d  t o  t h e  mandamus i s s u e  upon which t h e y  p r e v a i l e d .  The 

d e t r i m e n t  s u f f e r e d  by t h e  p l a i n t i f f s  w i t h  r e g a r d  to t h e s e  l i t i g a -  

t i o n  e x p e n s e s  was caused  by S t a t e  Lands1  f a i l u r e  t o  p e r f o r m  a 

c l e a r  l e g a l  d u t y .  The p l a i n t i f f s  are e n t i t l e d  to be compensated 

f o r  t h e  r e a s o n a b l e  l i t i g a t i o n  e x p e n s e s  r e l a t e d  to t h e  mandamus i s s u e  

r e g a r d l e s s  o f  w h e t h e r  t h o s e  e x p e n s e s  are  a w a r d a b l e  as " c o s t s "  

w i t h i n  t h e  meaning o f  s e c t i o n  25-10-201, MCA. 

The d e f e n d a n t s  c o n t e n d  t h a t  t h e  p l a i n t i f f s  s h o u l d  be 

p r e c l u d e d  from c l a i m i n g  t h e  l i t i g a t i o n  e x p e n s e s  a s  damages be- 

c a u s e  t h o s e  e x p e n s e s  were n o t  s p e c i f i c a l l y  p r ayed  f o r  i n  t h e  

p l e a d i n g s .  P r i o r  t o  t h e  a d o p t i o n  of  t h e  Montana R u l e s  of  C i v i l  



P r o c e d u r e  which became e f f e c t i v e  J a n u a r y  1, 1962 ,  t h i s  a rgumen t  

would have  been  p e r s u a s i v e .  S e e  S t a t e  v .  Dis t r ic t  C o u r t  o f  

E l e v e n t h  J u d i c i a l  D i s t r i c t  ( 1 9 5 6 ) ,  1 3 0  Mont. 65 ,  294 P.2d 903 ;  

S t a t e  v .  Ford ( 1 9 4 4 ) ,  116  Mont. 190 ,  1 5 1  P.2d 171 .  However,  s u c h  

s p e c i f i c i t y  o f  p l e a d i n g  is n o t  mandated unde r  t h e  new r u l e s .  No 

t e c h n i c a l  form o f  p l e a d i n g  is now r e q u i r e d .  Rule  8  ( e )  (1),  

M.R.Civ.P. "The p u r p o s e  o f  p l e a d i n g  unde r  t h e  new r u l e s  is  t o  

p u t  t h e  c o u r t  and t h e  p a r t i e s  on  n o t i c e  o f  t h e  claim b e i n g  made." 

Hodgson v .  Hodgson ( 1 9 7 1 ) ,  1 5 6  Mont. 469,  474,  482 P.2d 1 4 0 ,  1 4 2 .  

I n  t h i s  case t h e  d e f e n d a n t s  had n o t i c e  t h a t  t h e  p l a i n t i f f s  were 

b r i n g i n g  a mandamus a c t i o n  f o r  which damages  may be  r e c o v e r e d .  

L i t i g a t i o n  e x p e n s e s  a r e  a n a t u r a l  and n e c e s s a r y  r e s u l t  o f  s u c h  a n  

a c t i o n .  The d e f e n d a n t s  were n o t  w i t h o u t  n o t i c e  t h a t  s u c h  damages  

m i g h t  r e s u l t  i n  t h i s  case. 

T h e r e  is a r e q u i r e m e n t  unde r  R u l e  9 ( g ) ,  M.R.Civ.P., t h a t  

s p e c i a l  damages  mus t  be s p e c i f i c a l l y  s t a t e d .  However s i n c e  t h e  

l i t i g a t i o n  e x p e n s e s  were a  n a t u r a l  and n e c e s s a r y  r e s u l t  o f  t h e  

mandamus a c t i o n ,  t h e y  are g e n e r a l  damages  and it was n o t  n e c e s s a r y  

t o  s p e c i f i c a l l y  p r a y  f o r  them i n  t h e  p l e a d i n g s .  

" [ S l p e c i a l  damages  are t h e  n a t u r a l  b u t  n o t  
n e c e s s a r y  r e s u l t  o f  t h e  wrong o r  b r e a c h ;  w h e r e a s  
g e n e r a l  damages are damages t h e  l aw  would impute  
a s  t h e  n a t u r a l ,  n e c e s s a r y  and l o g i c a l  c o n s e q u e n c e  
o f  t h e  wrong or b r e a c h  ." P u r i n g t o n  v .  Sound 
West ( 1 9 7 7 ) ,  1 7 3  Mont. 1 0 6 ,  111-112,  566  P.2d 795.  

The D i s t r i c t  C o u r t  e r r e d  i n  n o t  awa rd ing  a s  damages t h o s e  

l i t i g a t i o n  e x p e n s e s  i n c u r r e d  as a  r e s u l t  o f  t h e  mandamus a c t i o n  

wh ich  were n o t  i n c l u d e d  i n  t h e  award o f  costs. 

The l a s t  i s s u e  d e a l s  w i t h  t h e  award o f  costs. The 

D i s t r i c t  C o u r t  c o r r e c t l y  c o n c l u d e d  t h a t  costs a r e  to be  awarded 

o n l y  f o r  t h e  i t e m s  s p e c i f i c a l l y  enumera ted  i n  s e c t i o n  25-10-201, 

MCA. T h i s  C o u r t  h a s  h e l d  t h a t  " t h e  l i s t  of  items [ i n  s e c t i o n  

25-10-201, MCA,] is e x c l u s i v e  e x c e p t  as to cases t a k e n  o u t  o f  i t s  

o p e r a t i o n  by  s p e c i a l  s t a t u t e ,  b y  s t i p u l a t i o n  o f  t h e  p a r t i e s ,  o r  

b y  r u l e  o f  c o u r t . "  Roseneau Foods ,  I n c .  v .  Coleman ( 1 9 6 2 ) ,  1 4 0  



Mont. 572 ,  580 ,  374 P.2d 8 7 ,  91.  

The p l a i n t i f f s  c o n t e n d  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

n o t  i n c l u d i n g  c e r t a i n  l i t i g a t i o n  e x p e n s e s  as costs unde r  

s u b s e c t i o n  ( 9 )  o f  s e c t i o n  25-10-201, MCA, which  p r o v i d e s  t h a t  t h e  

p a r t y  to whom c o s t s  a r e  awarded is  e n t i t l e d  to t h e  r e a s o n a b l e  and 

n e c e s s a r y  e x p e n s e s  t h a t  are t a x a b l e  a c c o r d i n g  to t h e  c o u r s e  and 

p r a c t i c e  o f  t h e  c o u r t .  T h e r e  is n o t h i n g  i n  t h e  r e c o r d  t o  

i n d i c a t e  , however ,  t h a t  l i t i g a t i o n  e x p e n s e s  are  t a x a b l e  a c c o r d -  

i n g  t o  t h e  c o u r s e  and p r a c t i c e  of  t h e  D i s t r i c t  C o u r t .  S i n c e  no  

e r r o r  a p p e a r s  f rom t h e  r e c o r d ,  t h e  Dis t r ic t  C o u r t ' s  award o f  

costs mus t  be  u p h e l d .  

T h i s  case is remanded f o r  a h e a r i n g  and d e t e r m i n a t i o n  o f  

t h e  r e a s o n a b l e  l i t i g a t i o n  e x p e n s e s  i n c u r r e d  as a r e s u l t  o f  t h e  

mandamus a c t i o n .  Those  l i t i g a t i o n  e x p e n s e s  n o t  i n c l u d e d  i n  t h e  

award o f  costs  a r e  t o  be  i n c l u d e d  i n  t h e  award of damages u n d e r  

s e c t i o n  27-26-402, MCA. The r e m a i n d e r  o f  t h e  D i s t r i c t  C o u r t ' s  

j udgment is a £  f  i rmed  . 

C h i e f  J u s t i c e  

W e  c o  c u r :  f r' " \, 


