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Mr. Justice Gene B. Daly delivered the Opinion of the Court.

Appellants own ten platted lots in the Sun River Park
Addition on the west side of Great Falls. The West Great
Falls Flood Control and Drainage District condemned these
lots for the purpose of building a levee thereon and offered
the appellants approximately $35,000 for the 1land. The
drainage project's appraiser based this valuation upon
consideration of the land as a single tract. The appellants
contend that they are entitled to approximately $55,0800--the
value their appraiser derived by considering the property as
ten platted lots.

The appellants filed a remonstrance in the Cascade
County District Court, and the matter was heard on January
7, 1981, and February 2-4, 198l. The District Court required
the appellants to come forward with their evidence and gave
them the burden of proving their damages.

The District Court awarded the appellants approxi-
mately $38,000. This figure was approximately the same
value that the Drainage District had recommended that the
appellants be awarded. This appeal followed.

The issues on appeal can be summarized as follows:

1. Do the appellants have a right to be compensated
for their land according to 1its value as platted 1lots,
rather than according to its value as a single tract?

2. Who has the burden of proof in this type of
proceeding and in what order should it be presented?

Appellants contend that, because their land was sub-
divided and the plat recorded, it should have been valued on
an individual 1lot basis rather than as a whole tract. The

appellants argue that the land must be divided into lots for



its highest and best use--residential property.

In State v. Hoblitt (193¢), 87 Mont. 443, 288 P. 181,
this Court discussed the method that must be applied to
arrive at the highest and best use by stating:

"The owner has the right to obtain the market
value of the land, based upon its availabil-
ity for the most valuable purpose for which
it can be used, whether so used or not
(Montana Ry. Co. v. Warren, 6 Mont. 275, 12
P. 641), but to be available for a purpose
means capable of being used for the purpose
(Webster's New Int. Dictionary), and, as the
market value at the date of the summons
controls, the land must be shown to have been
marketable at that time for the purpose
stated (In re Niagara Power Co., 133 Misc.
Rep. 177, 231 N.Y.S. 72); the showing must be
that the use is one to which the land may
reasonably be applied (Bloxton v. Highway
Commission, 225 Ky. 324, 8 S.W.2d 392), such
as would probably affect a purchaser (Emmons
v. Utilities Co., 83 N.,H. 181, 141 A. 65, 58
A.L.R. 788).

"Lewis, in his work on Eminent Domain (3d
Ed.) wvol. 2, p. 1232, says: 'Tt is saild 1in
some cases that it 1is proper to «consider
every element of value which would be taken
into consideration in a sale between private
parties. But this needs some qualifications,
since remote and speculative reasons are
often urged by the seller in support of the
valuation claimed. Some cases say the owner
is entitled to the value of the property for
the highest and best use to which it is
adapted. This is true so far as such adapta-
tion affects the market value. But the proper
inquiry 1is, not what 1is the value of the
property for any particular use, but what is
it worth on the market, in view of its adap-
tation for that or any other use.'

"Speculative uses, remote and conjectural
possibilities, are not to be taken into con-
sideration, as the land must, at the date of
the summons, have been 'available' for the
more valuable use shown . . .

"The rule announced in the Warren and Forbis
Cases, above, must be applied in the light of
the statutory provision that compensation
must be determined on the basis of the market
value of the land at the date of the summons,
and, while the owner is entitled to show the



most valuable use for which the 1land is

available, this is merely for the purpose of

fixing the actual highest market value at the

time specified, and discussion of uses to

which the land is not then put is but sales

talk, persuasive only in so far as it would

convince a prospective purchaser that the

price asked 1is reasonable under all of the

circumstances shown; the jury stands in the

position of the purchaser. For this reason

it is said the test is, 'What is the market

value of the land condemned for any commer-

cial value [use?] of its own in the immediate

present, or in reasonable anticipation in the

near future? . . ." 288 P. at 185-186.

The most important language from Hoblitt applicable
here is, "to be available for a purpose capable of being
used for that purpose, . . . the land must be shown to have
been marketable at that time for the purpose stated . . ."
Here, the land was unfit for the purpose stated by appel-
lants because there were flood =zoning restrictions which
prevented the land from being used for residential purposes.
Also, there was no indication from the record that these
restrictions will be 1lifted before the project is
completed.

The second issue raised by appellants concerns the
procedural question of who has the burden of proof in a
drainage district condemnation action and in what order
should it be presented. It is evident from the record that
the appellants did not raise this issue at the trial court
level. There are no citations necessary, for it is
axiomatic that unless an issue is raised on the trial court
level it will not be addressed by the appellate court unless

the issue raised is of constitutional import.

The judgment of the District Court is affirmed.
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We concur:
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