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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of  t h e  C o u r t .  

A p p e l l a n t s  own t e n  p l a t t e d  l o t s  i n  t h e  Sun R i v e r  Park  

A d d i t i o n  on t h e  wes t  s i d e  of  G r e a t  F a l l s .  The West G r e a t  

F a l l s  Flood C o n t r o l  and D r a i n a g e  D i s t r i c t  condemned t h e s e  

l o t s  f o r  t h e  pu rpose  o f  b u i l d i n g  a  l e v e e  t h e r e o n  and o f f e r e d  

t h e  a p p e l l a n t s  a p p r o x i m a t e l y  $35,000 f o r  t h e  l a n d .  The 

d r a i n a g e  p r o j e c t ' s  a p p r a i s e r  b a s e d  t h i s  v a l u a t i o n  upon 

c o n s i d e r a t i o n  of t h e  l a n d  a s  a  s i n g l e  t r a c t .  The a p p e l l a n t s  

c o n t e n d  t h a t  t h e y  a r e  e n t i t l e d  t o  a p p r o x i m a t e l y  $55,000--the 

v a l u e  t h e i r  a p p r a i s e r  d e r i v e d  by c o n s i d e r i n g  t h e  p r o p e r t y  a s  

t e n  p l a t t e d  l o t s .  

The a p p e l l a n t s  f i l e d  a  r e m o n s t r a n c e  i n  t h e  Cascade  

County D i s t r i c t  C o u r t ,  and t h e  m a t t e r  was h e a r d  on J a n u a r y  

7 ,  1981 ,  and Februa ry  2-4,  1981. The D i s t r i c t  C o u r t  r e q u i r e d  

t h e  a p p e l l a n t s  t o  come fo rward  w i t h  t h e i r  e v i d e n c e  and g a v e  

them t h e  burden  of  p rov ing  t h e i r  damages. 

The D i s t r i c t  C o u r t  awarded t h e  a p p e l l a n t s  a p p r o x i -  

m a t e l y  $38,000. T h i s  f i g u r e  was a p p r o x i m a t e l y  t h e  same 

v a l u e  t h a t  t h e  Dra inage  D i s t r i c t  had recommended t h a t  t h e  

a p p e l l a n t s  be  awarded.  T h i s  a p p e a l  f o l l o w e d .  

The i s s u e s  on a p p e a l  can  be summarized a s  f o l l o w s :  

1. Do t h e  a p p e l l a n t s  have  a  r i g h t  t o  be compensated 

f o r  t h e i r  l a n d  a c c o r d i n g  t o  i t s  v a l u e  a s  p l a t t e d  l o t s ,  

r a t h e r  t h a n  a c c o r d i n g  t o  i t s  v a l u e  a s  a  s i n g l e  t r a c t ?  

2. Who h a s  t h e  burden  of proof  i n  t h i s  t y p e  o f  

p r o c e e d i n g  and i n  what o r d e r  s h o u l d  i t  be p r e s e n t e d ?  

A p p e l l a n t s  con tend  t h a t ,  because  t h e i r  l a n d  was sub-  

d i v i d e d  and t h e  p l a t  r e c o r d e d ,  i t  s h o u l d  have  been v a l u e d  on 

an i n d i v i d u a l  l o t  b a s i s  r a t h e r  t h a n  a s  a  whole t r a c t .  The 

a p p e l l a n t s  a r g u e  t h a t  t h e  l a n d  must be d i v i d e d  i n t o  l o t s  f o r  



i t s  h i g h e s t  and b e s t  u s e - - r e s i d e n t i a l  p r o p e r t y .  

I n  S t a t e  v .  H o b l i t t  ( 1 9 3 0 ) ,  87 Mont. 403, 288 P. 1 8 1 ,  

t h i s  C o u r t  d i s c u s s e d  t h e  method t h a t  must be a p p l i e d  t o  

a r r i v e  a t  t h e  h i g h e s t  and b e s t  u se  by s t a t i n g :  

"The owner h a s  t h e  r i g h t  t o  o b t a i n  t h e  marke t  
v a l u e  o f  t h e  l a n d .  based  uDon i t s  a v a i l a b i l -  ------- 
i t y  f o r  t h e  most  v a l u a b l e  ---- p u r p o s e  f o r  w h i c h  
i t  c a n  b e  u s e d ,  w h e t h e r  s o  u s e d  o r  n o t  .................................... 
(Montana Ry. Co. v ,  Warren,  6 Mont. 275, 1 2  - 

P. 6 4 1 ) ,  b u t  t o  be a v a i l a b l e  f o r  a  pu rpose  
means c a p a b l e  of  b e i n g  u s e d  f o r  t h e  p u r p o s e  ----- ------ - 
( W e b s t e r t s  New I n t .  D i c t i o n a r y ) ,  and ,  a s  t h e  
m a r k e t  v a l u e  a t  t h e  d a t e  o f  t h e  summons  .................................. 
c o n t r o l s ,  t h e  l a n d  must  be  shown t o  have been 
m a r k e t a b l e  a t  t h a t  t i m e  f o r  t h e  p u r p o s e  
s t a t e d  ( I n  r e  N i a g a r a  Power Co., 133  Misc.  
Rep. 177 ,  231 N.Y.S. 7 2 ) ;  t h e  showing must be 
t h a t  t h e  use  is one t o  which t h e  l a n d  may 
r e a s o n a b l y  be a p p l i e d  ( B l o x t o n  v .  Highway 
Commission, 225 Ky. 324, 8  S.W.2d 3 9 2 ) ,  such  
a s  would p r o b a b l y  a f f e c t  a  p u r c h a s e r  (Emmons 
v .  U t i l i t i e s  Co., 83 N . H .  181 ,  141  A. 65 ,  58 
A.L .R .  7 8 8 ) .  

"Lewis ,  i n  h i s  work on Eminent Domain (3d  
Ed.) v o l .  2 ,  p. 1232 ,  s a y s :  ' I t  is  s a i d  i n  
some c a s e s  t h a t  i t  is p r o p e r  t o  c o n s i d e r  
e v e r y  e l e m e n t  of v a l u e  which would be t a k e n  
i n t o  c o n s i d e r a t i o n  i n  a  s a l e  between p r i v a t e  
p a r t i e s .  But t h i s  n e e d s  some q u a l i f i c a t i o n s ,  
s i n c e  r e m o t e  and  s p e c u l a t i v e  r e a s o n s  a r e  
o f t e n  urged  by t h e  s e l l e r  i n  s u p p o r t  of t h e  
v a l u a t i o n  c l a i m e d .  Some c a s e s  s a y  t h e  owner 
is e n t i t l e d  t o  t h e  v a l u e  of  t h e  p r o p e r t y  f o r  
t h e  h i g h e s t  and b e s t  use  t o  which i t  is 
a d a p t e d ,  T h i s  is t r u e  s o  f a r  a s  such  a d a p t a -  
t i o n  a f f e c t s  t h e  m a r k e t  v a l u e .  But  t h e  p r o p e r  
i n q u i r y  is ,  n o t  what is t h e  v a l u e  of t h e  
p r o p e r t y  f o r  any p a r t i c u l a r  u s e ,  b u t  what is 
i t  wor th  on t h e  m a r k e t ,  i n  v iew of  i t s  adap- 
t a t i o n  f o r  t h a t  o r  any o t h e r  u s e . '  

" S p e c u l a t i v e  u s e s ,  r e m o t e  a n d  c o n j e c t u r a l  
p o s s i b i l i t i e s ,  a r e  n o t  t o  be t a k e n  i n t o  con- 
s i d e r a t i o n ,  a s  t h e  l a n d  mus t ,  a t  t h e  d a t e  o f  
t h e  summons, have  been ' a v a i l a b l e '  f o r  t h e  
more v a l u a b l e  u se  shown . , . 
"The r u l e  announced i n  t h e  Warren and F o r b i s  
C a s e s ,  above ,  must  be a p p l i e d  i n  t h e  l i g h t  o f  
t h e  s t a t u t o r y  p r o v i s i o n  t h a t  c o m p e n s a t i o n  
must be d e t e r m i n e d  on t h e  b a s i s  of  t h e  marke t  
v a l u e  of t h e  l a n d  a t  t h e  d a t e  of  t h e  summons, 
a n d ,  w h i l e  t h e  owner i s  e n t i t l e d  t o  show t h e  



most  v a l u a b l e  use  f o r  which t h e  l a n d  i s  
a v a i l a b l e ,  t h i s  is mere ly  f o r  t h e  p u r p o s e  o f  
f i x i n g  t h e  a c t u a l  h i g h e s t  marke t  v a l u e  a t  t h e  
t i m e  s p e c i f i e d ,  and d i s c u s s i o n  o f  u s e s  t o  
which t h e  l a n d  i s  n o t  t h e n  p u t  is b u t  s a l e s  
t a l k ,  p e r s u a s i v e  o n l y  i n  s o  f a r  a s  i t  would 
c o n v i n c e  a  p r o s p e c t i v e  p u r c h a s e r  t h a t  t h e  
p r i c e  a sked  is r e a s o n a b l e  under  a l l  o f  t h e  
c i r c u m s t a ~ ~ c e s  shown; t h e  j u r y  s t a n d s  i n  t h e  
p o s i t i o n  o f  t h e  p u r c h a s e r .  For t h i s  r e a s o n  
i t  is s a i d  t h e  t e s t  is, 'What is t h e  marke t  
v a l u e  of t h e  l a n d  condemned f o r  any  commer- 
c i a l  v a l u e  [ u s e ? ]  of i t s  own i n  t h e  immediate  
p r e s e n t ,  o r  i n  r e a s o n a b l e  a n t i c i p a t i o n  i n  t h e  
n e a r  f u t u r e ?  . , ." 288 P. a t  185-186. 

The most i m p o r t a n t  l anguage  from H o b l i t t  a p p l i c a b l e  

h e r e  is, " t o  be a v a i l a b l e  f o r  a  p u r p o s e  c a p a b l e  of be ing  

used  f o r  t h a t  p u r p o s e ,  . . . t h e  l a n d  must be shown t o  have 

been m a r k e t a b l e  a t  t h a t  t ime  f o r  t h e  p u r p o s e  s t a t e d  . . ." 
Here,  t h e  l a n d  was u n f i t  f o r  t h e  pu rpose  s t a t e d  by a p p e l -  

l a n t s  because  t h e r e  were f l o o d  zoning  r e s t r i c t i o n s  which 

p r e v e n t e d  t h e  l a n d  from be ing  used f o r  r e s i d e n t i a l  p u r p o s e s .  

A l s o ,  t h e r e  was no i n d i c a t i o n  from t h e  r e c o r d  t h a t  t h e s e  

r e s t r i c t i o n s  w i l l  b e  l i f t e d  b e f o r e  t h e  p r o j e c t  i s  

comple t ed .  

The second i s s u e  r a i s e d  by a p p e l l a n t s  c o n c e r n s  t h e  

p r o c e d u r a l  q u e s t i o n  of  who h a s  t h e  bu rden  o f  proof  i n  a  

d r a i n a g e  d i s t r i c t  condemnat ion a c t i o n  and i n  what o r d e r  

shou ld  i t  be p r e s e n t e d ,  I t  is  e v i d e n t  from t h e  r e c o r d  t h a t  

t h e  a p p e l l a n t s  d i d  n o t  r a i s e  t h i s  i s s u e  a t  t h e  t r i a l  c o u r t  

l e v e l .  T h e r e  a r e  no c i t a t i o n s  n e c e s s a r y ,  f o r  i t  i s  

a x i o m a t i c  t h a t  u n l e s s  an i s s u e  is r a i s e d  on t h e  t r i a l  c o u r t  

l e v e l  i t  w i l l  n o t  be a d d r e s s e d  by t h e  a p p e l l a t e  c o u r t  u n l e s s  

t h e  i s s u e  r a i s e d  is  o f  c o n s t i t u t i o n a l  impor t .  

The judgment o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e d .  



We concur: 

Chief J u s t i c e  


