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M r .  J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

A c t i o n  commenced by w i f e  s e e k i n g  d i s s o l u t i o n  of m a r r i a g e  and 

a  p r o p e r t y  d i v i s i o n .  P e t i t i o n e r  f i l e d  i n  t h e  D i s t r i c t  C o u r t  of 

t h e  T h i r t e e n t h  J u d i c i a l  Dis t r ic t  i n  and f o r  t h e  County of 

Y e l l o w s t o n e .  F i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law were 

e n t e r e d  A p r i l  22,  1981 ,  f o l l o w e d  by judgment .  Appeal  f o l l o w e d  

d i r e c t e d  s p e c i f i c a l l y  to t h e  d i s p o s i t i o n  of  c o u p l e  I s  p r o p e r t y .  

The p a r t i e s  t o  t h i s  a c t i o n  were m a r r i e d  i n  1936 .  F o r  t h e  

43-year  d u r a t i o n  o f  t h e i r  m a r r i a g e  t h e y  farmed and r anched  a t  

v a r i o u s  l o c a t i o n s  i n  s o u t h - c e n t r a l  Montana.  Responden t  

( h e r e i n a f t e r  J a k e )  h a s  a second  g r a d e  e d u c a t i o n .  A p p e l l a n t  

( h e r e i n a f t e r  D o r o t h e a )  was g r a d u a t e d  f rom h i g h  s c h o o l .  Due to 

t h e  p a r t i e s 1  wide  d i f f e r e n c e  i n  e d u c a t i o n s ,  Doro thea  hand led  t h e  

management and f i n a n c e s  of  t h e  o p e r a t i o n s  w h i l e  J a k e  c o n c e n t r a t e d  

on  t h e  day- to-day f u n c t i o n s .  The r e c o r d  shows b o t h  J a k e  and 

Doro thea  were ha rd  w o r k e r s  and a t t e m p t e d  to make t h e  b e s t  of 

t h e i r  d e b t - r i d d e n  b u s i n e s s .  

A t  t h e  t i m e  a p p e l l a n t  f i l e d  h e r  p e t i t i o n  f o r  d i s s o l u t i o n  of 

m a r r i a g e ,  and p a r t i e s  were  f a rming  and r a n c h i n g  n o r t h  of H a r d i n ,  

Montana,  on 160 acres known a s  t h e  home p l a c e  which t h e y  

p u r c h a s e d  from Doro thea l  s f a t h e r .  La ter ,  a n o t h e r  117  acres were 

p u r c h a s e d  w i t h  t h e  h e l p  o f  t h e i r  s o n ,  R o b e r t  S c h u l t z ,  known a s  

t h e  Orser P l a c e .  The p a r t i e s  improved and e q u i p p e d  t h e  home 

p l a c e  by  bo r rowing  s u b s t a n t i a l  amounts  of  money f rom t h e  FHA and 

t h e  PCA. I n  a d d i t i o n  t h e y  used f u n d s  which D o r o t h e a  r e c e i v e d  i n  

a p e r s o n a l  i n j u r y  s e t t l e m e n t  and f rom money i n h e r i t e d  from h e r  

u n c l e .  

The p a r t i e s  a ccumula t ed  a he rd  of  c a t t l e  on t h e  r a n c h  which 

i n c l u d e d  f o u r  separate b r a n d s :  

1. Bar  D Lazy K ,  r e g i s t e r e d  to D o r o t h e a  S c h u l t z ;  

2 .  Lazy D J  B a r ,  r e g i s t e r e d  to J a c o b  and D o r o t h e a  S c h u l t z ;  

3 .  Bar CB, r e g i s t e r e d  to P a t r i c i a  Thomas; 

4. S l a s h  CC, r e g i s t e r e d  t o  R o b e r t  and Doro thea  S c h u l t z ;  



The o w n e r s h i p  o f  t h e s e  f o u r  b r a n d s  is d i s p u t e d .  The Bar  D 

Lazy K b r a n d  was f i r s t  e s t a b l i s h e d  i n  1950  b y  D o r o t h e a  S c h u l t z .  

I n  1 9 7 1 ,  Doro thea  t r a n s f e r r e d  t h e  b rand  to a j o i n t  b r an d  w i t h  

J a k e  upon r e q u e s t  by t h e  FHA to q u a l i f y  f o r  a l o a n .  When t h e  

l o a n  was r e l e a s e d  J a k e  a s s i g n e d  h i s  i n t e r e s t  b a c k  t o  D o r o t h e a .  

The Lazy D J  Bar is j o i n t l y  owned by  D o r o t h e a  and J a k e  w i t h o u t  

d i s p u t e .  The c a t t l e  b r anded  B a r  CB were p u r c h a s e d  i n  1 9 6 1  b y  

D o r o t h e a  and t h e n  s o l d  to t h e  d a u g h t e r  P a t r i c i a  Thomas. S i n c e  

t h e n  t h e  b r and  h a s  a l w a y s  b e e n  r e g i s t e r e d  i n  t h e  d a u g h t e r ' s  name. 

When t h e  b r and  B a r  CB cows were c a l v e d - o u t  t h r o u g h  t h e  y e a r s ,  

some o f  t h e  c a l v e s  were s o l d  and t h e  p r o c e e d s  used by  J a k e  and 

D o r o t h e a  i n  t h e i r  o p e r a t i o n s .  The c a t t l e  b r anded  S l a s h  CC were 

p u r c h a s e d  by  D o r o t h e a  i n  1975 .  Doro thea  o b t a i n e d  a l o a n  from t h e  

L i t t l e  Horn Bank t o  pay  f o r  t h e  c a t t l e .  When s h e  c o u l d n ' t  r e p a y  

t h e  l o a n ,  t h e  s o n ,  R o b e r t  S c h u l t z ,  r e p a i d  t h e  bank and D o r o t h e a  

g a v e  him a b i l l  o f  sa le  f o r  t h e  c a t t l e .  The c a t t l e  were b randed  

S l a s h  CC and t h e  b r and  was r e g i s t e r e d  i n  t h e  names o f  R o b e r t  and 

D o r o t h e a  S c h u l t z .  

I n  t h e  Dis t r ic t  C o u r t ' s  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  of 

l a w  t h e  c o u r t  found t h e  t o t a l  n e t  w o r t h  of t h e  p a r t i e s  to be b e t -  

ween $94 ,116 .51  and $153 ,599 .51 .  The d i f f e r e n c e  i n  amount is due 

t o  d i f f e r e n t  a p p r a i s a l s  o f  t h e  rea l  e s t a t e  and c a t t l e .  The 

D i s t r i c t  C o u r t ' s  f i n d i n g  is as f o l l o w s :  

RECAP 

ASSETS 

R e a l  P r o p e r t y  $242 ,375 .00  t o  $276 ,060 .00  
L e s s  sa le  o f  59% i n t e r e s t  - 59,000.00 - 59 ,000 .00  

Mach ine ry  

C r o p s  

L i v e s t o c k  

Brand 

-Dz Brand 38 ,730 .00  t o  45 ,300 .00  

/CC Brand 9 ,450 .00  t o  10 ,900 .00  

0 J Brand 16 ,500 .00  to  18 ,650 .00  - 



Check 8 ,729 .33  t o  -- 8 ,729 .33  

Sub -To ta l  355 ,614 .33  to  415 ,097 .33  

L e s s  $59 ,000 .00 ,  s a l e  of 
59% i n t e r e s t  - 59 ,000 .00  - 59 ,000 .00  

TOTAL ASSETS 

LIABILITIES 

FHA $180 ,030 .17  

L i t t l e  Horn S t a t e  Rank 14 ,722 .65  

M i s c e l l a n e o u s  

TOTAL LIABILITIES 

NET WORTH OF PARTIES TOGETHER 

Assets $296 ,614 .33  t o  $356 ,097 .33  

TOTAL 

I n  t h e  j udgmen t t h e  D i s t r i c t  C o u r t  o r d e r e d  : 

". . . t h a t  t h e  p r o p e r t y  o f  t h e  marital 
e s t a t e ,  b o t h  real  and p e r s o n a l ,  i n c l u d i n g  CB 
and  /CC b r a n d  c a t t l e  s h a l l  be s o l d ,  and a f t e r  
payment  o f  a l l  i n d e b t e d n e s s  h e r e i n  t h e  n e t  
p r o c e e d s  s h a l l  be d i v i d e d  be tween  t h e  p a r t i e s  
e x c e p t  p e t i t i o n e r  is e n t i t l e d  to  be  p a i d  
$25 ,000  o v e r  and above  r e s p o n d e n t ' s  s h a r e . .  . 
" S a l e  o f  p r o p e r t y  s e t  f o r t h  i n  t h e  p r e v i o u s  
p a r a g r a p h  s h a l l  be  a c c o m p l i s h e d  by  m u t u a l  
a g r e e m e n t  o f  t h e  p a r t i e s  p r e s e n t e d  to t h i s  
C o u r t .  I f  no a g r e e m e n t  is r e a c h e d ,  t h e  c o u r t  
s h a l l  s e t  t h e  g u i d e l i n e s  f o r  t h e  sa le .  The 
c o u r t  would r a t i f y  a n  a g r e e m e n t  a l l o w i n g  t h e  
p e t i t i o n e r ' s  to r e t a i n  t h e  'home p l a c e , '  i f  
t h e  p a r t i e s  c a n  do  so, g i v i n g  r e s p o n d e n t  h i s  
p o r t i o n  o f  t h e  marital  es ta te  .I' 

F r o m  t h i s  judgment  p e t i t i o n e r  a p p e a l s  . 
The i s s u e s  p r e s e n t e d  f o r  r e v i e w  are: 

1. Whether  t h e  c o u r t  had j u r i s d i c t i o n  to i n c l u d e  w i t h i n  t h e  

mar i ta l  es ta te  and t o  d i v i d e  and o r d e r  s o l d  t h e  c a t t l e  owned by 

and b r a n d e d  i n  t h e  names o f  t h e  a d u l t  c h i l d r e n ,  R o b e r t  S c h u l t z  

and  P a t r i c i a  Thomas. 

2. Whether  t h e  c o u r t  abused  i t s  d i s c r e t i o n  and a c t e d  

c o n t r a r y  t o  t h e  e v i d e n c e  when it i n c l u d e d  w i t h  t h e  mar i ta l  e s t a t e  



t h e  c a t t l e  w i t h  t h e  w i f e ' s  s e p a r a t e  and p e r s o n a l  b r a n d ,  B a r  D 

Lazy K .  

3 .  Whether  t h e  c o u r t  abused  i t s  d i s c r e t i o n  i n  f a i l i n g  to 

g i v e  t h e  w i f e  t h e  r i g h t  to p u r c h a s e  t h e  home r a n c h  b e f o r e  sub- 

j e c t i n g  it t o  f o r c e d  l i t i g a t i o n .  

A p p e l l a n t  a r g u e s  t h e  Dis t r ic t  C o u r t  e r r e d  by  i n c l u d i n g  t h e  

b r a n d s  S l a s h  CC and B a r  CB, r e g i s t e r e d  i n  t h e  c h i l d r e n ' s  names, 

i n t o  t h e  mari tal  es ta te .  The re  is no d i s p u t e  t h a t  t h e  b r a n d ,  Bar 

CB is r e g i s t e r e d  i n  t h e  name of  t h e  d a u g h t e r ,  P a t r i c i a  Thomas, o r  

t h a t  t h e  b r a n d ,  S l a s h  CC is r e g i s t e r e d  i n  t h e  names of t h e  son, 

R o b e r t  S c h u l t z  and D o r o t h e a  S c h u l t z .  

A p p e l l a n t  c i tes  s e c t i o n  1-1-101, MCA: 

"A p e r s o n ,  f i r m  or c o r p o r a t i o n  i n  whose name a  
mark or brand  is r e c o r d e d  is e n t i t l e d  to t h e  
e x c l u s i v e  u se  of  t h e  mark or brand  on  t h e  spe-  
c ies  o f  a n i m a l  and i n  t h e  p o s i t i o n  d e s i g n a t e d  
i n  t h e  r e c o r d .  A copy  o f  t h e  r e c o r d  c e r t i f i e d  
b y  t h e  d e p a r t m e n t  is p r ima  f a c i e  e v i d e n c e  of  
t h i s  r i g h t ,  -- and t h e  c e r t i f i c a t e  -- is a l so  p r i m a  
f a c i e  e v i d e n c e  -- t h a t  t h e  p e r s o n ,  f i r m  or  cor- --- 
p e r a t i o n  e n t i t l e d  t o  u s e  t h e  mark o r  b r a n d  is ----- 
t h e e r  -- o f  a l l  a n i m a l s  o n  which  i t  a p p e a r s  
i n  t h e  p o s i t i o n  and  on t h e s p e c i e s o f  a n i m a l  -- --- - 
s t a t e d  i n  t h e  c e r t i f i c a t e  . I 1  (Emphas i s  
s u p p l i e d  .) - 

T h i s  s e c t i o n  was o r i g i n a l l y  e n a c t e d  as S e c t i o n  5, Ch. 144  

L a w s  o f  Montana ( 1 9 2 1 ) ,  c o d i f i e d  as S e c t i o n  3305,  R.C.M. 1921 .  

The l a n g u a g e  h a s  remained  unchanged s i n c e  i t s  e n a c t m e n t .  I n  t h e  

case o f  S t a t e  v.  Keays ( 1 9 3 4 ) r  97 Mont. 404,  34 P.2d 855 ,  t h i s  

C o u r t  c i t e d  t h e  s e c t i o n  and s t a t e d :  " D e f e n d a n t  a r g u e s  t h a t  t h e  

c e r t i f i c a t e s  ment ioned  i n  t h e  above  s e c t i o n  were t h e  b e s t  e v i -  

d e n c e  o f  o w n e r s h i p ,  and t h a t  it was e r r o r  to a d m i t  t h e  o r a l  t es t i -  

mony o f  R a f e s t y  upon t h i s  q u e s t i o n .  I t  is t r u e  t h a t  t h e  

c e r t i f i c a t e s  s p e c i f i e d  by t h e  s t a t u t e s  would have been  t h e  b e s t  

e v i d e n c e .  The a d m i s s i o n  of t h e  oral  t e s t i m o n y  i n  t h e  p l a c e  of 

s u c h  c e r t i f i c a t e s  d i d  c o n s t i t u t e  a t  l eas t  a t e c h n i c a l  e r r o r . "  

T h i s  b e i n g  a  c r i m i n a l  case, t h e  C o u r t  found o t h e r  g r o u n d s  upon 

which  w e  c o u l d  r e v e r s e .  However, t h e  r u l e  t h a t  t h e  c e r t i f i c a t e  

is t h e  b e s t  e v i d e n c e  o f  o w n e r s h i p  h a s  n e v e r  b e e n  o v e r r u l e d .  

T h a t  d o e s  n o t  mean t h a t  t h e  p r e s u m p t i o n  of o w n e r s h i p  c a n n o t  



be r e b u t t e d .  I n  B o h a r t  v. Songer  e t  a l .  ( 1 9 4 0 ) ,  1 1 0  Mont. 405,  

1 0 1  P.2d 6 4 ,  w e  s t a t e d :  " [ n ]  ow t h e  r e c o r d e d  b r and  e s t a b l i s h e s  

p r i m a  facie p r o o f  o f  o w n e r s h i p  on  which s u c h  b rand  a p p e a r s .  Of 

c o u r s e ,  t h e  p r ima  f a c i e  e v i d e n c e  o f  o w n e r s h i p  can  be overcome by 

s a t i s f a c t o r y  e v i d e n c e  o f  t r a n s f e r  o r  r e l i n q u i s h m e n t  o f  a pa r -  

t i c u l a r  a n i m a l . "  I n  t h e  p r e s e n t  case t h e r e  was no e v i d e n c e  of 

t r a n s f e r  o r  r e l i n q u i s h m e n t  o f  t h e  d i s p u t e d  b r a n d s .  The b r a n d s  

h a v e  a l w a y s  been  i n  t h e  c h i l d r e n ' s  names and t h u s  t h e  c h i l d r e n  

are  presumed t h e  owne r s .  

Responden t  now claims he h a s  a n  " i n t e r e s t 1 '  i n  t h e  d i s p u t e d  

b r a n d s  b e c a u s e  he f e d  and w a t e r e d  t h e  c a t t l e  and t o o k  care of 

them on  h i s  l a n d .  H e  c i tes  no a u t h o r i t y  which s u b s t a n t i a t e s  t h i s  

c l a i m  o f  o w n e r s h i p .  Responden t  acknowledged  t h a t  t h e  c h i l d r e n  

were t h e  r e g i s t e r e d  owners  o f  t h e  b r a n d s  and n e v e r  c o n t e s t e d  

t h e i r  o w n e r s h i p  u n t i l  t h e  d i s s o l u t i o n  p r o c e e d i n g .  The r e c o r d  

shows t h e  p a r e n t s  s o l d  c a l v e s  from t h e  d a u g h t e r ' s  b r a n d ,  Bar CB, 

and  t h e  p r o c e e d s  were used i n  t h e  o p e r a t i o n  of t h e  r a n c h .  The 

r e c o r d  d o e s  n o t  show t h a t  t h e  d a u g h t e r  was r e p a i d  f o r  t h e s e  

c a l v e s .  Responden t  c a n n o t  a r g u e  he w a t e r e d ,  f ed  and p a s t u r e d  t h e  

c h i l d r e n ' s  c a t t l e  w i t h o u t  c o m p e n s a t i o n  as it seems t h e  p a r e n t s  

u s e  o f  t h e  p r o c e e d s  f rom t h e  d a u g h t e r ' s  c a l f  sales p r o v i d e d  

e q u i t a b l e  payment .  W e  f i n d  no mer i t  i n  r e s p o n d e n t ' s  c o n t e n t i o n s .  

A p p e l l a n t  n e x t  a r g u e s  t h e  Dis t r ic t  C o u r t  abused  i t s  d i s c r e -  

t i o n  when it i n c l u d e d  t h e  w i f e ' s  p e r s o n a l  b rand  o f  c a t t l e  w i t h  

t h e  mari tal  e s t a t e .  The s t a n d a r d  f o r  r e v i e w i n g  t h e  p r o p e r t y  

d i v i s i o n  i n  a  d i s s o l u t i o n  d e c r e e d  by  a  D i s t r i c t  C o u r t  is w e l l  

s e t t l e d  i n  Montana.  The a p p o r t i o n m e n t  made by t h e  D i s t r i c t  C o u r t  

w i l l  n o t  be  d i s t u r b e d  on  r e v i e w  u n l e s s  t h e r e  h a s  been  a c l e a r  

a b u s e  o f  d i s c r e t i o n  as m a n i f e s t e d  by a s u b s t a n t i a l l y  i n e q u i t a b l e  

d i v i s i o n  o f  t h e  mar i ta l  a s s e t s  r e s u l t i n g  i n  s u b s t a n t i a l  

i n j u s t i c e .  I n  R e  M a r r i a g e  o f  Brown ( 1 9 7 8 ) ,  179  Mont. 417,  587  

P.2d 361 ,  364;  I n  R e  M a r r i a g e  o f  B l a i r  ( 1 9 7 8 ) ,  1 7 8  Mont. 220,  583 

P.2d 403,  405; V i v i a n  v. V i v i a n  ( 1 9 7 8 ) ,  1 7 8  Mont. 341 ,  583 P.2d 

1072 ,  1074 .  The d u t y  o f  t h e  D i s t r i c t  C o u r t  is to c o n s i d e r  t h e  



s t a t u t o r y  c r i t e r i a  and e q u i t a b l y  a p p o r t i o n  t h e  mari tal  assets. 

Each case must  be  l ooked  a t  i n d i v i d u a l l y  w i t h  an e y e  to i t s  uni-  

q u e  c i r c u m s t a n c e s .  I n  R e  M a r r i a g e  of  J a c o b s o n  ( 1 9 7 9 ) ,  Mont . - 
- - , 600 P.2d 1183 ,  1186 ,  35 S t .Rep .  1773 ,  1776;  Aanenson v. 

Aanenson ( 1 9 7 9 ) ,  -- Mont. , 598  P.2d 1120 ,  36 S t .Rep .  1525 ,  

S e c t i o n  40-4-202, MCA s t a t e s  : 

" I n  a  p r o c e e d i n g  f o r  d i s s o l u t i o n  of a m a r r i a g e  . . . t h e  c o u r t  , . . s h a l l  . . . f i n a l l y  
e q u i t a b l y  a p p o r t i o n  be tween  t h e  p a r t i e s  t h e  - - 

property- and a s s e t s  b e l o n g i n g  - t o  e i t h e r  o r  
b o t h ,  however  - and  whenever  a c q u i r e d  and 
w h e t h e r  t i t l e  t h e r e t o  - is i n  t h e  name o f  the ---- 
husband  o r  w i f e  o r  b o t h .  I n  making 
a p p o r t i o n m e n t , t h e  c o u r t  s h a l l  c o n s i d e r  t h e  
d u r a t i o n  o f  t h e  m a r r i a g e  and [ o t h e r  f a c t o r s ]  . . . The c o u r t  s h a l l  a lso c o n s i d e r  t h e  
c o n t r i b u t i o n  or  d i s s i p a t i o n  o f  v a l u e  of  t h e  
r e s p e c t i v e  es ta tes  -- and t h e  c o n t r i b u t i o n  o f  a - - 
s p o u s e  as  a  homemaker o r  -- t o  t h e  f a m i l y  u n i t . "  
( Emphas i s  added .  ) 

T h i s  s e c t i o n  makes it c l e a r  t h a t  t h e  s o u r c e  of and t i t l e  to 

mar i t a l  p r o p e r t y  is i r r e l e v a n t  as to t h e  d i v i s i o n  of  s u c h  pro- 

p e r t y  upon d i s s o l u t i o n  of  m a r r i a g e .  I n  R e  M a r r i a g e  of  Brown, 

s u p r a .  The s t a t u t e  s p e c i f i c a l l y  s ta tes  t h e  D i s t r i c t  C o u r t  mus t  

e q u i t a b l y  a p p o r t i o n  t h e  assets  no matter i n  whose name l i es  t i t l e  

o r  f o r  what  s o u r c e  a c q u i r e d .  The s e c t i o n  is n o t  ambiguous.  When 

w e  a p p l y  s e c t i o n  40-4-202, MCA, t h e  r e l e v a n t  case l a w  to t h e  

D i s t r i c t  C o u r t ' s  r u l i n g  w e  f i n d  no abuse  of d i s c r e t i o n  b u t  r a t h e r  

a  c o r r e c t  i n t e r p r e t a t i o n  of  t h e  l a w .  

A p p e l l a n t  a r g u e s  s e c t i o n  40-2-201, MCA, s u p p o r t s  t h e  w i f e  I s  

c laim o f  o w n e r s h i p  t o  h e r  b rand  of  c a t t l e ,  t h e  B a r  D Lazy K .  

T h i s  s e c t i o n  s t a t e s ,  " N e i t h e r  husband n o r  w i f e  h a s  any  i n t e r e s t  

i n  t h e  p r o p e r t y  o f  t h e  o t h e r ,  e x c e p t  as ment ioned  i n  s e c t i o n  

40-2-102, b u t  n e i t h e r  c a n  be e x c l u d e d  from t h e  o t h e r ' s  d w e l l i n g  

u n l e s s  e n j o i n e d  by  a c o u r t . "  S e c t i o n  40-2-201, MCA, d o e s  n o t  

a p p l y  i n  a  p r o c e e d i n g  f o r  d i s p o s i t i o n  of p r o p e r t y .  

A p p e l l a n t  claims t h a t  r e s p o n d e n t  had no i n t e r e s t  i n  h e r  per-  

s o n a l  b rand  of  c a t t l e  and s o  e x p r e s s e d  i n  a b i l l  o f  sa le  of  which 

p u r p o r t e d  to r e l i n q u i s h  h i s  i n t e r e s t  i n  v i r t u a l l y  a l l  of  t h e  

m a r i t a l  e s t a t e .  S e c t i o n  40-4-202, MCA, ca l l s  f o r  a n  e q u i t a b l e  



d i v i s i o n  o f  t h e  mar i ta l  es ta te  b y  t h e  c o u r t ,  r e g a r d l e s s  of 

however  o r  whenever  a c q u i r e d  o r  i n  whose name t h e  p r o p e r t y  is  

h e l d .  I n  R e  M a r r i a g e  o f  Houtchens  ( 1 9 7 9 )  , ---- Mon t . ---- I 
592 P.2d 1 5 8 ,  1 6 0 ,  36 S t .Rep .  501 ,  503.  Whether  or  n o t  a par-  

t i c u l a r  b r and  o f  c a t t l e  was r e g i s t e r d  i n  t h e  w i f e ' s  name, o r  

w h e t h e r  t h e r e  was a q u e s t i o n a b l e  b i l l  o f  sa le  which p a s s e d  a l l  of 

t h e  h u s b a n d ' s  p e r s o n a l  p r o p e r t y  to t h e  w i f e  h a s  no b e a r i n g  on t h e  

d i v i s i o n  o f  p r o p e r t y  manda te  of  s e c t i o n  40-4-202, MCA. As ide  

f rom t h e  i n c l u s i o n  o f  t h e  c h i l d r e n ' s  c a t t l e  i n  t h e  mari tal  e s t a t e  

w e  f i n d  no abuse  o f  d i s c r e t i o n  by t h e  D i s t r i c t  C o u r t  i n  i t s  pro- 

p e r t y  d i v i s i o n .  

F i n a l l y ,  a p p e l l a n t  a r g u e s  t h e  Dis t r ic t  C o u r t  abused  i t s  

d i s c r e t i o n  by f a i l i n g  to g i v e  h e r  t h e  r i g h t  to p u r c h a s e  t h e  home 

r a n c h  b e f o r e  s u b j e c t i n g  it to f o r c e d  l i t i g a t i o n .  P a r a g r a p h  5  o f  

t h e  D i s t r i c t  C o u r t  ' s j udgmen t r e a d s  as  f o l l o w s  : 

"5 .  S a l e  o f  p r o p e r t y  s e t  f o r t h  i n  t h e  p r e -  
v i o u s  p a r a g r a p h  s h a l l  be accompl i shed  b y  
m u t u a l  a g r e e m e n t  o f  t h e  p a r t i e s  p r e s e n t e d  to 
t h i s  c o u r t .  I f  no ag reemen t  is r e a c h e d ,  t h e  
c o u r t  s h a l l  s e t  t h e  g u i d e l i n e s  f o r  t h e  sa le .  
The c o u r t  would r a t i f y  a n  a g r e e m e n t  a l l o w i n g  
P e t i t i o n e r  to r e t a i n  t h e  'home p l a n t  i f  pa r -  
t i e s  c a n  d o  s o ,  g i v i n g  r e s p o n d e n t  h i s  p o r t i o n  
o f  t h e  mari tal  e s t a t e . "  

I t  d o e s  n o t  a p p e a r  t h a t  f o r c e d  sa le  of  t h e  r a n c h  was t h e  o n l y  

a l t e r n a t i v e  as t h e  a p p e l l a n t  c l a i m s .  The D i s t r i c t  C o u r t  c l e a r l y  

a l l o w e d  t h e  p a r t i e s  room to n e g o t i a t e  a buy-out on  t h e i r  own 

terms. I t  seems t h e  p a r t i e s  would have  a n  i n t e r e s t  i n  nego- 

t i a t i n g  t h e i r  own terms a s  t h e y  are  i n  a b e t t e r  p o s i t i o n  to know 

w h a t  t h e y  c a n  a f f o r d  and what  t h e y  f e e l  t h e i r  i n t e r e s t  is w o r t h .  

T h e i r  i n c e n t i v e  s h o u l d  be to a v o i d  a f o r c e d  sale which m i g h t  n o t  

b e  as f r u i t f u l  as a sa le  from o n e  p a r t y  to t h e  o t h e r .  Here 

f o r c e d  sa le  was n o t  o r d e r e d  u n l e s s  t h e  pa r t i e s  c o u l d  n o t  r e a c h  a n  

a g r e e m e n t .  W e  f i n d  no error  i n  t h e  D i s t r i c t  C o u r t ' s  r u l i n g .  

F o r  t h e  above  r e a s o n s ,  w e  remand t h e  c a s e  to t h e  D i s t r i c t  

C o u r t  t o  modi fy  t h e  p r o p e r t y  d i v i s i o n  by e x c l u d i n g  t h e  c h i l d r e n ' s  

c a t t l e  from t h e  m a r i t a l  es ta te .  
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