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Mr. Ch ie f  J u s t i c e  Frank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of  
t h e  C o u r t .  

Husband a p p e a l s  f rom a n  o r d e r  d a t e d  September  24 ,  

1 9 8 0 ,  which imposed a  s a n c t i o n  o f  $400 i n  a t t o r n e y  f e e s  t o  

be  p a i d  by him t o  w i f e ' s  c o u n s e l  a s  a  c o n d i t i o n  p r e c e d e n t  t o  

s e t t i n g  a s i d e  a  d e f a u l t  e n t e r e d  a g a i n s t  him on Augus t  4 ,  

1980.  

Two i s s u e s  a r e  p r e s e n t e d  t o  t h i s  C o u r t :  F i r s t ,  

whether  t h e  n o t i c e  of a p p e a l  was f i l e d  i n  a  t i m e l y  manner;  

s e c o n d l y ,  whe the r  t h e  D i s t r i c t  C o u r t  abused  i ts  d i s c r e t i o n  

i n  impos ing  a  s a n c t i o n  of a t t o r n e y  fees a s  a  c o n d i t i o n  

p r e c e d e n t  t o  s e t t i n g  a s i d e  t h e  d e f a u l t .  

On Augus t  4, 1980 ,  h e a r i n g  was h e l d  by t h e  D i s t r i c t  

C o u r t  on two c o n s o l i d a t e d  m o t i o n s  o f f e r e d  by r e s p o n d e n t  w i f e  

t h a t  r e q u e s t e d  t h e  D i s t r i c t  C o u r t  (1) t o  h o l d  a p p e l l a n t  

husband i n  con tempt  o f  c o u r t  f o r  a r r e a r a g e  i n  c h i l d  s u p p o r t  

payments  and ( 2 )  t o  amend a  p r i o r  s u p p o r t  o r d e r  nunc p r o  

t u n c  t o  r e f l e c t  a p p e l l a n t  f a t h e r ' s  r e s p o n s i b i l i t y  f o r  t h e  

c h i l d r e n ' s  m e d i c a l  d e d u c t i b l e s  and any  m e d i c a l  c o s t s  exceed -  

i n g  t h e  i n s u r a n c e  c o v e r a g e  p r o v i d e d  by t h e  f a t h e r ' s  em- 

p l o y e r .  A p p e l l a n t  d i d  n o t  a p p e a r  e i t h e r  p e r s o n a l l y  o r  by 

c o u n s e l .  No c o n t i n u a n c e  had been  o b t a i n e d  by a p p e l l a n t .  

The D i s t r i c t  C o u r t  h e a r d  and g r a n t e d  t h e  c o n s o l i d a t e d  

m o t i o n s ,  d e f a u l t i n g  a p p e l l a n t  f o r  f a i l u r e  t o  a p p e a r .  L a t e r  

t h a t  day ,  a p p e l l a n t ' s  c o u n s e l  moved t h e  D i s t r i c t  C o u r t  t o  

s e t  a s i d e  t h e  d e f a u l t .  T h i s  mot ion  was a r g u e d  on Augus t  1 8 ,  

1 9 8 0 .  A p p e l l a n t ' s  c o u n s e l  c o n t e n d e d  t h a t  l o c a l  cus tom and 

p r o f e s s i o n a l  c o u r t e s y  r e q u i r e d  t h e  D i s t r i c t  C o u r t  a n d  

o p p o s i n g  c o u n s e l  t o  make i n q u i r y  i n t o  a p p e l l a n t  's  c o u n s e l  ' s 

a b s e n c e  f rom law and mo t ion  p r i o r  t o  a l l o w i n g  d e f a u l t  t o  be  

t a k e n .  A p p e l l a n t ' s  c o u n s e l  a l s o  a r g u e d  e x c u s a b l e  n e g l e c t  



b a s e d  upon numerous i n f o r m a l  a t t e m p t s  he had t a k e n  t o  o b t a i n  

a  c o n t i n u a n c e .  

The D i s t r i c t  C o u r t  t ook  t h e  m a t t e r  under  a d v i s e m e n t  

and,  on September  2 3 ,  1980,  handed down an  o r d e r  which enun- 

c i a t e d  t h a t  l o c a l  custom p r o v i d e d  f o r  c o n t a c t i n g  a t t o r n e y s  

t o  remind them of h e a r i n g s  i n  which o n l y  l e g a l  m a t t e r s  would 

be d e c i d e d  and n o t  i n  i n s t a n c e s  where  f a c t u a l  m a t t e r s  would 

be c o n t e s t e d .  The D i s t r i c t  C o u r t  d i d  f i n d  e x c u s a b l e  n e g l e c t  

b u t  r e q u i r e d  a p p e l l a n t  t o  pay $400 i n  a t t o r n e y  f e e s  t o  

r e s p o n d e n t  ' s c o u n s e l  a s  a c o n d i t i o n  p r e c e d e n t  t o  s e t t i n g  

a s i d e  o f  t h e  d e f a u l t .  I t  is from t h i s  o r d e r  t h a t  a p p e l l a n t  

a p p e a l s .  N o t i c e  of a p p e a l  was f i l e d  on J u n e  2 ,  1981.  

T h i s  C o u r t  may c o n s i d e r  a  m a t t e r  on a p p e a l  o n l y  when 

a p p e a l  is t a k e n  p u r s u a n t  t o  t h e  Montana R u l e s  of A p p e l l a t e  

C i v i l  P r o c e d u r e .  Rule  1, M.R.App.Civ.P., c o n f e r s  j u r i s d i c -  

t i o n  upon t h i s  C o u r t  t o  h e a r  an  a p p e a l  i n  s p e c i f i c  c a s e s ,  

which i n c l u d e  "a  f i n a l  judgment e n t e r e d  i n  an  a c t i o n  o r  

s p e c i a l  p r o c e e d i n g  commenced i n  a  d i s t r i c t  c o u r t "  and " f rom 

any  s p e c i a l  o r d e r  made a f t e r  f i n a l  judgment ."  An a p p e a l  

f rom any s p e c i a l  o r d e r  made a f t e r  f i n a l  judgment  i n c l u d e s  a n  

o r d e r  s e t t i n g  a s i d e  o r  r e f u s i n g  t o  v a c a t e  a  d e f a u l t  

judgment .  S t a t e  ex  r e l .  D e c k  v. D i s t r i c t  C o u r t  ( 1 9 2 2 ) ,  6 4  

Mont. 1 1 0 ,  1 1 2 ,  207 P. 1004 ,  1005.  Rule  5 ,  M.R.App.Civ.P., 

r e q u i r e s  t h a t  n o t i c e  of a p p e a l  mus t  t h e n  be f i l e d  w i t h i n  

t h i r t y  d a y s  of e n t r y  of judgment o r  o r d e r  o r  w i t h i n  t h i r t y  

d a y s  of s e r v i c e  of n o t i c e  of e n t r y  of  judgment  o r  o r d e r  when 

n o t i c e  i s  s o  r e q u i r e d  by Rule  7 7 ( d ) ,  I4.R.Civ.P. Such n o t i c e  

of e n t r y  of judgment is r e q u i r e d  t o  be s e r v e d  a f t e r  e n t r y  o f  

judgment o r  o r d e r  t o  " each  p a r t y  who is  n o t  i n  d e f a u l t  f o r  

f a i l u r e  t o  a p p e a r "  and is  t o  be t h e n  n o t e d  i n  t h e  d o c k e t .  



R u l e  7 7 ( d ) ,  t4.R.Civ.P. 

I n  t h e  i n s t a n t  c a s e ,  a  c a r e f u l  e x a m i n a t i o n  o f  t h e  

D i s t r i c t  C o u r t  f i l e  r e v e a l s  t h a t  no f i n a l  judgment  was 

e n t e r e d  a f t e r  t h e  Augus t  4 ,  1980 ,  d e f a u l t .  Nor was t h e  

o r d e r  e n t e r e d  on Sep t embe r  23, 1980 ,  a f i n a l  o r d e r .  No 

s e r v i c e  o f  n o t i c e  o f  e n t r y  o f  judgment  o r  o r d e r  was made t o  

e i t h e r  a p p e l l a n t  o r  r e s p o n d e n t  i n  r e l a t i o n  t o  e i t h e r  t h e  

d e f a u l t  o f  Augus t  4 ,  1980 ,  o r  t h e  o r d e r  o f  Sep tember  23 ,  

1980.  T h i s  C o u r t  d o e s  n o t  have  j u r i s d i c t i o n  of t h i s  m a t t e r .  

U n t i l  f i n a l  judgment  i s  e n t e r e d ,  any  a p p e a l  is p r e m a t u r e .  

D i s m i s s e d  w i t h o u t  p r e j u d i c e  f o r  l a c k  o f  j u r i s d i c t i o n .  

g k 4 a  C h i e f  J u s t i c e  gwd* 
We concur: 


