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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

T h i s  a c t i o n  a r o s e  o u t  o f  two a g r e e m e n t s  by t h e  p l a i n t i f f s  

w i t h  Gary  G r i f f  and G e r a l d  C a p l a n ,  a s  i n d i v i d u a l s ,  and w i t h  

C o n s e r v a t i v e  I n v e s t o r s  Group,  a  C a l i f o r n i a  c o r p o r a t i o n ,  f o r  two 

p a r c e l s  o f  l a n d .  A t r i a l  was h e l d  i n  t h e  D i s t r i c t  C o u r t  of t h e  

E i g h t e e n t h  J u d i c i a l  D i s t r i c t .  I n  i ts  d e c i s i o n ,  t h e  D i s t r i c t  

C o u r t  found t h a t  t h e  c o n t r a c t s  were s e p a r a t e  and d i s t i n c t  

a g r e e m e n t s  , and t h a t  p l a i n t i f f  had d e f r a u d e d  t h e  d e f e n d a n t  cor -  

p o r a t i o n .  From t h i s  judgment ,  p l a i n t i f f  a p p e a l s .  

The d e f e n d a n t s ,  G r i f f  and C a p l a n ,  who are o f f i c e r s  and t h e  

s o l e  s h a r e h o l d e r s  o f  t h e  d e f e n d a n t  c o r p o r a t i o n ,  c o n t a c t e d  t h e  

p l a i n t i f f  a b o u t  p u r c h a s i n g  t h e  p r o p e r t y  i n  q u e s t i o n .  They became 

aware  of  t h e  p r o p e r t y  t h r o u g h  an  ad i n  t h e  Wall  S t r e e t  J o u r n a l .  

A f t e r  r e c e i p t  of a  b r o c h u r e  on t h e  l and  and some i n i t i a l  phone 

c o n t a c t  w i t h  t h e  p l a i n t i f f ,  R icha rd  Wortman, t h e  d e f e n d a n t ,  f l e w  

t o  Montana f rom C a l i f o r n i a  t o  l o o k  a t  t h e  l and  i n  mid-November 

1977 .  A f t e r  t a k i n g  a  wa lk ing  t o u r  of t h e  p r o p e r t y ,  which was 

s u b d i v i d e d  i n t o  t e n - a c r e  t r a c t s ,  and t h e n  c o n d u c t i n g  nego- 

t i a t i o n s ,  it was a g r e e d  t h a t  d e f e n d a n t s ,  G r i f f  and C a p l a n ,  would 

p u r c h a s e  l o t s  one t h r o u g h  s i x  and t h e  house l o c a t e d  on l o t  one as 

i n d i v i d u a l s  and t h e  c o r p o r a t i o n  would p u r c h a s e  l o t s  s e v e n  t h r o u g h  

t h i r t e e n .  T h i s  ag reemen t  was e n t e r e d  i n t o  d e s p i t e  t h e  

d e f e n d a n t s '  knowledge t h a t  some of t h e  lo ts  were l o c a t e d  i n  a  

f l o o d p l a i n ,  b e c a u s e  it was a l l e g e d  p l a i n t i f f  s a i d  t h e r e  were 

b u i l d i n g  s i tes o u t s i d e  t h e  f l o o d p l a i n  on e v e r y  l o t .  

A l though  t h e r e  is e v i d e n c e  t h a t  t h e  lo ts  i n  b o t h  p a r c e l s  were 

n o t  o f  e q u a l  v a l u e ,  it was ag reed  to a l l o c a t e  one -ha l f  of t h e  

t o t a l  p r i c e  to  e a c h  c o n t r a c t .  I t  was a l s o  ag reed  i n  b o t h  

c o n t r a c t s  t h a t  t h e  p u r c h a s e r  was to pay t h e  t a x e s  on t h e  l a n d .  

T h i s  was n o t  done and p l a i n t i f f  had to pay  t h e  t a x e s  to p r e v e n t  a  

t a x  l i e n  f rom b e i n g  imposed upon t h e  l a n d .  However, a n  a t t e m p t  

was made to  r e i m b u r s e  t h e  p l a i n t i f f  f o r  s a i d  t a x e s  b u t  he r e f u s e d  

t h e  check .  I t  s h o u l d  a l s o  be no t ed  t h a t  d e s p i t e  t h e  nego- 

t i a t i o n s ,  n e i t h e r  c o n t r a c t  r e f e r s  to t h e  o t h e r .  



The c o r p o r a t e  d e f e n d a n t  s t o p p e d  making i ts  semi -annua l  

p a y m e n t s ,  as r e q u i r e d  by  t h e  c o n t r a c t  i n  March 1981 .  The i n d i v i -  

d u a l  d e f e n d a n t s  a t t e m p t e d  to  make t h e i r  payment on l o t s  o n e  

t h r o u g h  s i x ,  which was r e f u s e d  by t h e  p l a i n t i f f .  The p l a i n t i f f ' s  

c o n t e n d  t h a t  t h e  c o n t r a c t s  are n o t  s e p a r a t e  b u t  c o n s t i t u t e  one  

a g r e e m e n t ,  and t h e r e f o r e  t h e  d e f e n d a n t s  are i n  d e f a u l t  on t h e  

whole  and t h e i r  r i g h t s  i n  a l l  t h e  p r o p e r t y  s h o u l d  be t e r m i n a t e d .  

D e f e n d a n t s  on t h e  o t h e r  hand answered by  c o n t e n d i n g  t h a t  t h e  

t w o  c o n t r a c t s  a r e  s e p a r a t e  and d i s t i n c t .  The c o r p o r a t e  d e f e n d a n t  

a l so  c o u n t e r c l a i m e d  a s k i n g  f o r  r e s c i s s i o n  because  p l a i n t i f f  had 

m i s r e p r e s e n t e d  l o t s  s e v e n  t h r o u g h  t h i r t e e n  as hav ing  b u i l d i n g  

s i t e s  on them,  when i n  f a c t  s u c h  l o t s  were l o c a t e d  i n  a 

f l o o d p l a i n  and no  s u c h  s i t es  e x i s t e d  on  some of  them. 

T h e r e  are f o u r  i s s u e s  r a i s e d  on a p p e a l :  

1. Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  g r a n t i n g  t h e  non- 

r e s i d e n t  c o r p o r a t e  d e f e n d a n t ' s  c o u n t e r c l a i m  f o r  r e s c i s s i o n ?  

2 .  Whether  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  o f  f r a u d  is sup- 

p o r t e d  by s u b s t a n t i a l  e v i d e n c e ?  

3.  Whether  t h e  c o u r t  e r r e d  i n  f a i l i n g  to c o n s t r u e  t h e  t w o  

c o n t r a c t s  as one?  

4 .  Whether  a t t o r n e y  f e e s  s h o u l d  have  been  awarded t o  t h e  

p r e v a i l i n g  p a r t y ?  

The i s s u e  of  w h e t h e r  t h e  Dis t r ic t  C o u r t  s h o u l d  have  g r a n t e d  

t h e  n o n r e s i d e n t  c o r p o r a t e  d e f e n d a n t  I s  c o u n t e r c l a i m  f o r  

r e s c i s s i o n  is t h e  mos t  e a s i l y  r e s o l v e d .  A p p e l l a n t s  claim t h a t  

t h e  c o r p o r a t i o n  c a n n o t  assert  its c o u n t e r c l a i m  f o r  r e s c i s s i o n  

a g a i n s t  them. They c i t e  s e c t i o n  35 -1 -1004(1 ) ,  MCA, which p r o h i -  

b i t s  a c o r p o r a t i o n  n o t  a u t h o r i z e d  to do b u s i n e s s  i n  Montana from 

s u i n g  i n  t h e  c o u r t s  of  t h i s  s t a t e ,  i n  s u p p o r t  of  t h i s  c o n t e n t i o n .  

However, t h e  c o r p o r a t i o n  i n  t h i s  s i t u a t i o n  was n o t  i n s t i t u t i n g  a 

s u i t .  They were m e r e l y  d e f e n d i n g  t h e  a c t i o n  b r o u g h t  a g a i n s t  them 

b y  p l a i n t i f f s ,  which t h e y  have a  r i g h t  to d o  u n d e r  s e c t i o n  

35 -1 -1004(2 ) ,  MCA. The c o u n t e r c l a i m  is j u s t  one a s p e c t  of  t h e  

d e f e n s e  which t h e y  are e n t i t l e d  to  ra ise  and c a n  t h e r e f o r e  be 



b r o u g h t .  

The n e x t  i s s u e  t o  be a d d r e s s e d  is w h e t h e r  t h e r e  is s u b s t a n -  

t i a l  c r e d i b l e  e v i d e n c e  to s u p p o r t  t h e  f i n d i n g  of f r a u d .  T h e r e  

are  n i n e  e l e m e n t s  which mus t  be e s t a b l i s h e d  to p r o v e  f r a u d .  

These  are: 

"1. A r e p r e s e n t a t i o n ;  

" 2 .  F a l s i t y  o f  t h e  r e p r e s e n t a t i o n ;  

" 3 .  M a t e r i a l i t y  of t h e  r e p r e s e n t a t i o n ;  

" 4.  S p e a k e r ' s  knowledge of t h e  f a l s i t y  of t h e  
r e p r e s e n t a t i o n  o r  i g n o r a n c e  of i ts  t r u t h ;  

" 5 .  S p e a k e r ' s  i n t e n t  it s h o u l d  be r e l i e d  
upon ; 

" 6 .  The h e a r e r ' s  i g n o r a n c e  of t h e  f a l s i t y  of 
t h e  r e p r e s e n t a t i o n ;  

" 7 .  The h e a r e r ' s  r e l i a n c e  on t h e  r e p r e s e n t a -  
t i o n  ; 

" 8 .  The h e a r e r ' s  r i g h t  to  r e l y  on t h e  
r e p r e s e n t a t i o n ;  and 

" 9.  Consequen t  and p r o x i m a t e  i n j u r y  caused  by  
t h e  r e l i a n c e  on t h e  r e p r e s e n t a t i o n . "  Van 
E t t i n g e r  v. P a p p i n  ( 1 9 7 6 ) ,  1 8 0  Mont 1, 1 0 ,  588  
P.2d 988.  

The D i s t r i c t  C o u r t  i n  t h i s  c a s e  b e l i e v e d  t h a t  a l l  of s a i d  

e l e m e n t s  were p r e s e n t  as is e v i d e n c e d  by  i t s  f i n d i n g  of  f a c t  

number e i g h t  s t a t i n g  t h a t  t h e  p l a i n t i f f  f r a u d u l e n t l y  r e p r e s e n t e d  

l o t s  s e v e n  t h r o u g h  t h i r t e e n  and i t s  c o n c l u s i o n  of l a w  number o n e  

s t a t i n g  t h a t  r e s c i s s i o n  was p r o p e r  d u e  to  f r a u d .  

A p p e l l a n t s  raise t w o  major c o n t e n t i o n s  i n  t h i s  r e g a r d .  

F i r s t l y ,  t h e y  c o n t e n d  t h a t  because  t h e  d e f e n d a n t s  had t h e  oppor-  

t u n i t y  t o  i n v e s t i g a t e  to see w h e t h e r  t h e r e  were a c t u a l l y  b u i l d i n g  

s i tes  on t h e  l o t s ,  and t h a t  s i n c e  t h e y  d i d  n o t  t h e y  c a n n o t  

c o m p l a i n .  B u t ,  t h i s  is n o t  t h e  case. I n  J e n k i n s  v .  H i l l a r d  

( 1 9 8 2 ) ,  647 P.2d 354 ,  39 S t .Rep .  1156 ,  t h i s  C o u r t  s t a t e d :  

"Van E t t i n g e r  and Lowe do  n o t  s t a n d  f o r  t h e  - -- .- 
p r o p o s i t i o n  t h a t  a b u y e r  mus t  assume a se l ler  
o r  h i s  a g e n t  is l y i n g  when t h e  b u y e r  is t o l d  a  
p l a u s i b l e  e x p l a n a t i o n  f o r  a  d e f e c t  and what  is 
r e q u i r e d  to  c u r e  t h e  d e f e c t .  The Kansas  
Supreme C o u r t  h a s  e x p r e s s e d  t h e  l i m i t a t i o n s  
t h a t  need to be p l a c e d  on t h e  Van E t t i n g e r  and 
Lowe cases: 

" ' T h e  t r e n d  o f  t h e  d e c i s i o n s  of t h e  c o u r t s  of 
t h i s  and o t h e r  s ta tes  is  t o w a r d s  t h e  j u s t  



d o c t r i n e  t h a t  where  a c o n t r a c t  is induced  by 
f a l s e  r e p r e s e n t a t i o n s  as t o  material e x i s t e n t  
f a c t s ,  which are made w i t h  t h e  i n t e n t  to  
d e c e i v e ,  and upon which t h e  p l a i n t i f f  r e l i e d ,  
i t  is no d e f e n s e ,  to t h e  a c t i o n  f o r  r e s c i s s i o n  
o r  f o r  damages a r i s i n g  o u t  of t h e  d e c e i t ,  t h a t  
t h e  p a r t y  to whom t h e  r e p r e s e n t a t i o n s  were 
made m i g h t  , w i t h  due  d i l i g e n c e  , have  d i s c o -  
v e r e d  t h e i r  f a l s i t y ,  and t h a t  he  made no  
s e a r c h i n g  i n q u i r y  i n t o  f a c t s  . I 11 

Nords t rom v .  Miller ( 1 9 8 0 ) ,  227 Kan. 591 6 0 5  
P.2d 545 ,  553 ,  q u o t i n g  Speed v .  H o l l i n g s w o r t h  
( 1 8 9 4 ) ,  54 Kan. 436 ,  440,  38 P. 496,  497.  

" O p p o r t u n i t y  to  i n s p e c t  i n  i t s e l f  is no  
d e f e n s e  to  p o s s i b l e  w i l l f u l  m i s r e p r e s e n t a t i o n s  
t h a t ,  b e c a u s e  of t h e i r  p l a u s i b i l i t y ,  p r e c l u d e  
f u r t h e r  i n v e s t i g a t i o n .  See  a l so ,  Schech t e r  v.  
B r e w e r  (Mo. 1 9 6 1 ) ,  344 S.W.2d 784 ,  and Lumby 
v .  Doetch ( 1 9 7 9 ) f  Mont . , 600  P.2d 
200,  36 S t .Rep .  1683:"- - 3 9  ~ t . ~ g p ; - . a t  1160 .  

S e c o n d l y ,  t h e y  c o n t e n d  t h a t  b e c a u s e  you c a n  b u i l d  on  a 

f l o o d p l a i n  i f  r e g u l a t i o n s  are m e t  or t h a t  t h e  l o t s  c o u l d  be 

r e a r r a n g e d  so a b u i l d i n g  s i t e  e x i s t s  on each  t h a t  t h e y  are n o t  

l i a b l e .  However, t h i s  is n o t  t h e  case as n e i t h e r  of  t h e s e  

s i t u a t i o n s  h a s  a n y t h i n g  to  do  w i t h  t h e  r e p r e s e n t a t i o n  t h a t  t h e  

D i s t r i c t  C o u r t  mus t  have  d e t e r m i n e d  t h e  p l a i n t i f f  to have  made, 

t h a t  t h e r e  were b u i l d i n g  sites o u t s i d e  t h e  f l o o d p l a i n  on each  

l o t .  

A s  t h i s  C o u r t  h a s  s t a t e d  on p r e v i o u s  i nnumerab l e  o c c a s i o n s  a 

d e c i s i o n  of  t h e  D i s t r i c t  C o u r t  w i l l  n o t  be o v e r t u r n e d  where  t h e r e  

i s  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  to s u p p o r t  it. Lumby v .  Doetch 

( 1 9 7 9 ) ,  600 P.2d 2001 36 S t .Rep .  1684 .  I n  making a d e t e r -  

m i n a t i o n  on t h e  i s s u e  o f  s u b s t a n t i a l  e v i d e n c e  t h i s  C o u r t  is 

g u i d e d  by  a number of  p r i n c i p l e s .  These  are most c o n c i s e l y  set 

o u t  i n  Lumby where  t h i s  C o u r t  s t a t e d :  

" I n  r e s o l v i n g  t h i s  i s s u e ,  w e  are g u i d e d  by  a 
number o f  p r i n c i p l e s  e s t a b l i s h e d  b y  t h i s  
C o u r t .  The c r e d i b i l i t y  of  w i t n e s s e s  and t h e  
w e i g h t  to be g i v e n  t h e i r  t e s t i m o n y  are matters 
f o r  t h e  D i s t r i c t  C o u r t ' s  d e t e r m i n a t i o n  i n  a 
n o n j u r y  case. Cor scadden  v .  Kenney ( 1977 ) , 

Mont . 572 P.2d 1234 ,  1237 ,  34 
S t  .Rep. 1533;-1-577. Thus ,  i n  examin ing  t h e  
s u f f i c i e n c y  of  t h e  e v i d e n c e ,  w e  mus t  view t h e  
same i n  a l i g h t  most f a v o r a b l e  to t h e  p r e -  
v a i l i n g  p a r t y ,  and w e  w i l l  presume t h e  f i n d -  
i n g s  and judgment  by  t h e  D i s t r i c t  C o u r t  are 
correct. H e l l i c k s o n  v. Bar re t t  Mobi le  Home 
T r a n s p o r t ,  I n c .  ( 1 9 7 3 ) ,  1 6 1  Mont. 455,  459,  
507 P.2d 523 ,  525.  We w i l l  n o t  o v e r t u r n  t h e  
f i n d i n g s  and c o n c l u s i o n s  o f  t h e  Dis t r ic t  



C o u r t  u n l e s s  t h e r e  is a d e c i d e d  p r e p o n d e r a n c e  
o f  t h e  e v i d e n c e  a g a i n s t  them, and when t h e  
e v i d e n c e  f u r n i s h e s  r e a s o n a b l e  g r o u n d s  f o r  d i f -  
f e r e n t  c o n c l u s i o n s ,  t h e  f i n d i n g s  o f  t h e  
Dis t r ic t  C o u r t  w i l l  n o t  be d i s t u r b e d .  Morgen 
and  Oswood C o n s t .  C o .  v .  Big Sky of  Mont. 
( 1 9 7 6 ) ,  1 7 1  Mont. 268,  275,  557 P.2d 1 0 1 7 ,  
1021 .  The b u r d e n  o f  p roo f  is  on t h e  
a p p e l l a n t .  Schuman v .  S t u d y  Com'n o f  
Y e l l o w s t o n e  Cty .  ( 1978  ) , Mont . - . - , 578  
P.2d 291,  292 ,  3 5  S t . R e p . 3 8 6 ,  388 ."  600 P.2d 
a t  202. 

I n  examin ing  t h i s  r e c o r d  i n  l i g h t  of  t h e s e  p r i n c i p l e s  and 

d e s p i t e  t h e  many c o n f l i c t s  i n  t h e  e v i d e n c e  r e l a t i n g  to t h e  above 

enumera t ed  n i n e  e l e m e n t s  o f  f r a u d ,  w e  c a n n o t  o v e r t u r n  t h e  

D i s t r i c t  C o u r t  s d e c i s i o n ,  as t h e r e  is s u b s t a n t i a l  c r e d i b l e  e v i -  

d e n c e  i n  t h e  r e c o r d  to  s u p p o r t  i t s  f i n d i n g  t h a t  f r a u d  e x i s t e d .  

The t h i r d  i s s u e  r a i s e d  on a p p e a l  c o n c e r n s  w h e t h e r  t h e  two 

c o n t r a c t s  be tween t h e  p l a i n t  i f f  and t h e  i n d i v i d u a l  d e f e n d a n t s  and 

t h e  p l a i n t i f f  and t h e  c o r p o r a t e  d e f e n d a n t  s h o u l d  be c o n s t r u e d  as 

o n e .  A s  n o t e d  a b o v e ,  t h e  D i s t r i c t  C o u r t  found them t o  be 

s e p a r a t e .  

A c o r p o r a t i o n  h a s  a s e p a r a t e  and d i s t i n c t  i d e n t i t y  from i ts  

s t o c k h o l d e r s .  Monarch F i r e  I n s u r a n c e  C o .  v .  Holmes ( 1 9 4 2 ) ,  1 1 3  

I l on t .  303 ,  308 ,  1 2 4  P.2d 994.  A p p e l l a n t s  u r g e  t h a t  t h i s  s e p a r a t e  

i d e n t i t y  be d i s r e g a r d e d ,  as G r i f f  and C a p l a n  and t h e  c o r p o r a t i o n  

are  one  and t h e  same, and t h e  c o n t r a c t s  be c o n s t r u e d  as one  u n d e r  

s e c t i o n s  28-3-301 and 28-3-203, MCA. However,  t h e  g e n e r a l  r u l e  

s e t  down by t h i s  C o u r t  i n  Monarch F i r e  I n s u r a n c e  Co. v .  H o l m e s ,  

s u p r a ,  as to  d i s r e g a r d i n g  a c o r p o r a t e  i d e n t i t y  is: 

" I .  . . a c o r p o r a t i o n  r e t a i n s  i ts  s e p a r a t e  and 
d i s t i n c t  i d e n t i t y  where  i t s  s t o c k  is owned 
p a r t l y  or e n t i r e l y  by a n o t h e r  c o r p o r a t i o n  a s  
w e l l  as where  it is owned by n a t u r a l  p e r s o n s .  ' 
( 1 8  C .  J .  S . ,  C o r p o r a t i o n s ,  sec. 5 ,  p. 3 7 5 . )  
B e f o r e  t h e  c o r p o r a t e  c l o a k  w i l l  be d i s r e g a r d e d  
it mus t  a p p e a r  n o t  o n l y  t h a t  t h e  c o r p o r a t i o n  

is c o n t r o l l e d  and i n f l u e n c e d  b y  one  or a  f e w  
p e r s o n s ,  b u t ,  i n  a d d i t i o n ,  it is n e c e s s a r y  to 
d e m o n s t r a t e  t h a t  t h e  c o r p o r a t e  c l o a k  is  u t i -  
l i z e d  a s  a s u b t e r f u g e  to  d e f e a t  p u b l i c  con- 
v e n i e n c e ,  to  j u s t i f y  wrong, or to p e r p e t r a t e  
f r a u d .  ( 1 8  C.  J. S . ,  C o r p o r a t i o n s ,  s e c .  6 ,  
p .  3 7 8 . )  Under t h e  i d e n t i t y  t h e o r y  it mus t  
a p p e a r  f rom t h e  e v i d e n c e  and m u s t  be s u f -  
f  i c i e n t l y  a l l e g e d  t h a t  t h e  s u b s i d i a r y  cor- 
p o r a t i o n  is a mere c r e a t u r e  of  t h e  p a r e n t ,  
h a v i n g  no  s e p a r a t e  b u s i n e s s  e x i s t e n c e  and 
s e r v i n g  as  a mere b u s i n e s s  c o n d u i t  of t h e  



p a r e n t s  ( I n  re Muncie P u l p  C o . ,  2  C r  , 139 
Fed.  5 4 6 )  o r  a mere d e p a r t m e n t  of  t h e  p a r e n t  
( I n t e r s t a t e  T e l .  Co. v .  B a l t i m o r e  & 0. T e l .  
C o . ,  C. C . ,  5 1  Fed.  4 9 ) .  

" I n  Peop le  e x  r e l .  S t u d e b a k e r  Corp.  v .  
G i l c h r i s t ,  244 N.Y.  1 1 4 ,  1 5 5  N.E. 6 8 ,  7 1 ,  it 
is s a i d :  ' Bef ore " t h e  c o r p o r a t i o n  p e r s o n a "  
may be i g n o r e d ,  t h e  e v i d e n c e  mus t  show t h a t  
" t h e  s u b s i d a i r y  is n o t  l e f t  w i t h  any  autonomy" . . . P r o c t o r  & Gamble C o .  v .  Newton, s u p r a  
[D.C. 289 Fed .  10131)  and t h a t  t h e  p a r e n t ,  
t h o u g h  i n  form s p e a k i n g  and a c t i n g  t h r o u g h  
a n o t h e r ,  is o p e r a t i n g  t h e  b u s i n e s s  d i r e c t l y  
f o r  i t s e l f  .' ( S e e ,  a l so ,  E r i c k s o n  v .  Revere  
E l e v a t o r  C o . ,  110  Minn. 443,  126  N.W. 1 3 0 . ) "  
1 1 3  Mont. a t  308.  

I n  t h e  p r e s e n t  case t h e r e  is a c o n f l i c t  i n  t h e  two s i d e s '  

v e r s i o n s  as to how and a t  whose u r g i n g  t h e  terms of t h e s e  t w o  

c o n t r a c t s  came i n t o  b e i n g .  The Wortmans claim t h a t  t h e y  s o l d  

t h e  l a n d  to  G r i f f  and C a p l a n  as i n d i v i d u a l s .  They m a i n t a i n  t h a t  

t h e  s e p a r a t e  c o n t r a c t s  were made a t  t h e  r e q u e s t  of G r i f f  and 

C a p l a n ,  to  them i n d i v i d u a l l y  and to t h e  c o r p o r a t i o n .  Thus ,  t h e y  

claim t h a t  it is one  c o n t r a c t  e v i d e n c e d  by  t w o  i n s t r u m e n t s  and a 

d e f a u l t  on  e i t h e r  h a l f  c o n s t i t u t e s  a d e f a u l t  on t h e  who le .  

On t h e  o t h e r  hand ,  t h e  r e s p o n d e n t s  con t end  t h a t  t h e  c o n t r a c t s  

are s e p a r a t e  and d i s t i n c t .  They claim t h e  c o n t r a c t s  were drawn 

b y  t h e  p l a i n t i f f s 1  a t t o r n e y  a t  t h e  p l a i n t i f f s 1  d i r e c t i o n ,  and 

t h a t  n e i t h e r  c o n t r a c t  r e f e r s  to t h e  o t h e r .  F i n a l l y  and unequivo-  

c a l l y  t h e y  p o i n t  o u t  t h a t  b o t h  c o n t r a c t s  are c l e a r  and unam- 

b i g u o u s  on t h e i r  f a c e .  

Where s u c h  a c o n f l i c t  e x i s t s ,  as  p r e v i o u s l y  p o i n t e d  o u t ,  t h i s  

C o u r t  c a n  o n l y  l o o k  t o  see i f  t h e  lower c o u r t ' s  f i n d i n g s  and 

c o n c l u s i o n s  are s u p p o r t e d  b y  t h e  r e c o r d .  Matters of  t h e  c r e d i -  

b i l i t y  o f  t e s t i m o n y  are l e f t  f o r  t h e  D i s t r i c t  C o u r t ' s  d e t e r -  

m i n a t i o n ,  Lumby v .  Doe t ch ,  s u p r a .  

I n  t h i s  case, t h e  c o n t r a c t s  s p e a k  f o r  t h e m s e l v e s .  They are 

c lear  and unambiguous on t h e i r  f a c e s .  N e i t h e r  makes t h e  

s l i g h t e s t  r e f e r e n c e  to t h e  o t h e r .  The l a w  of  Montana is t h a t  

where  t h e  l a n g u a g e  is c lear  and unambiguous on its f a c e ,  it is 

t h e  d u t y  o f  t h e  c o u r t  t o  e n f o r c e  it a s  t h e  p a r t i e s  made i t ,  Ryan 

v .  Board of County Commiss ioners  ( 1 9 8 0 ) ,  620 P.2d 1 2 0 3 ,  1207 ,  37 



St .Rep .  1965 ,  Madison Fork Ranch v .  L & B Lodge P o l e  Timber  

P r o d u c t s  ( 1 9 8 0 ) ,  615 P.2d 900 ,  37 S t .Rep .  1468 .  The p a r t i e s  h e r e  

are  n o t  t h e  same a s  a p p e l l a n t s  c o n t e n d ,  b e c a u s e  a l t h o u g h  t h e r e  

may be some e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  d i s r e g a r d i n g  t h e  

c o r p o r a t i o n ' s  s e p a r a t e  i d e n t i t y ,  ba sed  on t h e  r u l e  enumera ted  i n  

Monarch F i r e  I n s u r a n c e  C o . ,  s u p r a ,  t h e r e  is also e v i d e n c e  i n  t h e  

r e c o r d  m i t i g a t i n g  a g a i n s t  t h e  a p p l i c a t i o n  of t h a t  r u l e .  W e  f i n d  

t h i s  m i t i g a t i n g  e v i d e n c e  s u b s t a n t i a l  and t h u s  c a n n o t  i n t e r f e r e  

w i t h  t h e  d e c i s i o n  of  t h e  D i s t r i c t  C o u r t .  

The f i n a l  i s s u e  r a i s e d  on  a p p e a l ,  by  t h e  r e s p o n d e n t s  is 

w h e t h e r  t h e y  s h o u l d  have been  awarded a t t o r n e y ' s  f e e s  as t h e  p r e -  

v a i l i n g  p a r t y .  The c o n t r a c t s  b o t h  p r o v i d e  t h a t :  

" I n  t h e  e v e n t  o f  l e g a l  a c t i o n  to  r e g a i n  
p o s s e s s i o n  or to  e n f o r c e  t h e  r i g h t s  of any  
p a r t y  t o  t h i s  a g r e e m e n t ,  it is u n d e r s t o o d  t h a t  
t h e  p r e v a i l i n g  p a r t y  s h a l l  be e n t i t l e d  to a 
r e a s o n a b l e  a t t o r n e y ' s  f e e  to be f i x e d  by t h e  
C o u r t  i n  s u c h  act i o n ;  " 

T h i s  l a n g u a g e  i n  i t s e l f  is clear and unambiguous,  and t h e  c o u r t  

s h o u l d  have  e n f o r c e d  it as made by t h e  p a r t i e s ,  Ryan v.  Board of 

County  Commiss ione r s ,  620 P.2d a t  1207 .  T h i s  C o u r t  h a s  p r e -  

v i o u s l y  uphe ld  s u c h  an  award of  a t t o r n e y ' s  f e e s  by t h e  D i s t r i c t  

C o u r t  where  t h e  c o n t r a c t  f a i r l y  p r o v i d e d  f o r  them. Hares v .  

Ne l son  ( 1 9 8 1 ) ,  637 P.2d 1 9 ,  38 S t .Rep .  2036. 

The judgment  o f  t h e  D i s t r i c t  C o u r t  is a f  f i r m e d  and t h i s  case 

is remanded f o r  f u r t h e r  p r o c e e d i n g  

W e  c o n c u r :  


