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Mr. J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  a p p e a l  was t a k e n  f rom a judgment of  t h e  D i s t r i c t  C o u r t  

o f  t h e  T h i r t e e n t h  J u d i c i a l  Dis t r ic t  d e c l a r i n g  t h e  c u s t o d y  of  

M.L.Y. and M.Y.  Due t o  p r o c e d u r a l  e r ror  we mus t  v a c a t e  t h e  

judgment  o f  t h e  Dis t r ic t  C o u r t .  

The u n d e r l y i n g  c o n s o l i d a t e d  a c t i o n s  were t h e  l a t e s t  of a 

ser ies  o f  d i s p u t e s  be tween  t h e  husband and w i f e  s i n c e  t h e i r  

d i v o r c e  i n  1978 .  A t  t h e  t i m e  of  d i v o r c e  t h e  p a r t i e s  e n t e r e d  i n t o  

a c u s t o d y  and s u p p o r t  a g r e e m e n t .  T h i s  ag reemen t  was i n c o r p o r a t e d  

i n  t h e  d e c r e e  of d i s s o l u t i o n .  T h e r e s a  was to be t h e  c u s t o d i a l  

p a r e n t  of  t h e  two c h i l d r e n .  A l though  t h e  d e c r e e  of d i s s o l u t i o n  

g r a n t e d  r e a s o n a b l e  v i s i t a t i o n ,  i t  a p p e a r s  t h a t  T h e r e s a  " c o n t i n u e d  

t o  i n t e r f e r e  w i t h  and b l o c k  v i s i t a t i o n  a t t e m p t s  made by Marvin  

I n  Augus t  1979  , Marvin t r a v e l e d  to S o u t h  Dako ta ,  t h e  resi- 

d e n c e  o f  T h e r e s a  and t h e  c h i l d r e n ,  and f i l e d  a mo t ion  f o r  change  

o f  c u s t o d y .  A h e a r i n g  was h e l d  and a v i s i t a t i o n  a g r e e m e n t  was 

e n t e r e d  i n t o  ; u n f o r t u n a t e l y ,  t h e  p a r t i e s  c o n t i n u e d  to f i g h t  o v e r  

v i s i t a t i o n  r i g h t s .  I n  e a r l y  1980 ,  T h e r e s a  moved to A r i z o n a  

w i t h o u t  i n £  orming  Marvin  o f  h e r  w h e r e a b o u t s .  Marv in  l a t e r  

l o c a t e d  h i s  ex-wi fe  and c h i l d r e n  and went  to A r i z o n a .  On May 

27,  1 9 8 0 ,  he e n t e r e d  i n t o  a n o t h e r  v i s i t a t i o n  a g r e e m e n t  w i t h  

T h e r e s a ;  h e  would t a k e  t h e  c h i l d r e n  to Montana f o r  t h e  summer and 

would allow t h e  c h i l d r e n  t o  r e t u r n  to A r i z o n a  on o r  a b o u t  August  

1 5 .  Marvin  r e t u r n e d  t o  Montana w i t h  t h e  c h i l d r e n  and f i l e d  a  

m o t i o n  f o r  change  of  c u s t o d y  i n  Dis t r ic t  C o u r t  of Y e l l o w s t o n e  

County  on J u l y  8 .  An amended mo t ion  f o r  change  of c u s t o d y  was 

f i l e d  on Augus t  5 .  On Augus t  28 ,  Dis t r ic t  J u d g e  C h a r l e s  Luedke 

d e n i e d  M a r v i n ' s  amended mo t ion  w i t h o u t  h e a r i n g .  Marv in  d i s p u t e d  

J u d g e  L u e d k e ' s  o r d e r  d e n y i n g  h i s  mo t ion  and f i l e d  a n o t i c e  of 

a p p e a l  on Sep t ember  9 .  However, on  Sep t ember  26 ,  Marvin  f i l e d  a  

document  e n t i t l e d  "Wi thdrawal  of  Appea l .  " 

Dur ing  t h i s  t i m e  p e r i o d ,  T h e r e s a  came t o  Montana t o  r e g a i n  

c u s t o d y  o f  M . L . Y .  and M.Y.  T h e r e s a  was n o t  a b l e  t o  f i n d  t h e  



c h i l d r e n .  Marv in ,  i n t e n d i n g  t o  f r u s t r a t e  T h e r e s a ' s  e f f o r t s  to 

r e g a i n  c u s t o d y ,  had s e n t  t h e  c h i l d r e n  to Utah  w i t h  h i s  p r e s e n t  

w i f e .  Twice d u r i n g  t h e  month of Sep t ember  Marvin  w a s  a r r e s t e d  

f o r  c u s t o d i a l  i n t e r f e r e n c e .  On Sep t ember  3 0 ,  t h e  S t a t e  became 

i n v o l v e d  b y  f i l i n g  a p e t i t i o n  f o r  t e m p o r a r y  i n v e s t i g a t i v e  

a u t h o r i t y  and p r o t e c t i v e  s e r v i c e s .  The D i s t r i c t  C o u r t  t h e n  

o r d e r e d  t h e  c h i l d r e n  p l a c e d  i n  f o s t e r  care pend ing  f i n a l  d i s p o s i -  

t i o n .  

On November 20 , Marvin was s u c c e s s f u l  i n  p e r s u a d i n g  t h e  c o u r t  

t o  o r d e r  t h e  c h i l d r e n  removed from f o s t e r  care and p l a c e d  i n  h i s  

c u s t o d y .  On t h e  same d a y ,  Marvin f i l e d  a p e t i t i o n  f o r  change  of 

c u s t o d y  and a mo t ion  to c o n s o l i d a t e  t h e  dependency  and n e g l e c t  

p r o c e e d i n g s  w i t h  h i s  c u s t o d y  a c t i o n .  On t h a t  day J u d g e  Luedke 

o r d e r e d  c o n s o l i d a t i o n .  

A l e n g t h y  t r i a l  e n s u e d .  A f i n a l  o r d e r  was e n t e r e d  on  

November 9 ,  1981 .  The Depa r tmen t  of S o c i a l  and R e h a b i l i t a t i o n  

S e r v i c e s  was g r a n t e d  l e g a l  c u s t o d y  of  t h e  c h i l d r e n  u n t i l  a g e  

e i g h t e e n ,  and Marvin  was g r a n t e d  g u a r d i a n s h i p  and p h y s i c a l  

c u s t o d y  u n t i l  a g e  e i g h t e e n .  T h e r e s a  was g r a n t e d  r e a s o n a b l e  

r i g h t s  o f  v i s i t a t i o n .  On December 8 ,  1 9 8 1 ,  T h e r e s a  f i l e d  a 

n o t i c e  o f  a p p e a l .  

The a p p e l l a n t  h a s  r a i s e d  s e v e r a l  i s s u e s  c o n c e r n i n g  v a r i o u s  

a c t i o n s  o f  t h e  D i s t r i c t  C o u r t  i n  r e l a t i o n  to j u r i s d i c t i o n  and t h e  

c o n s o l i d a t i o n  of t h e  c u s t o d y  a c t i o n  and t h e  dependency  and 

n e g l e c t  a c t i o n .  F i r s t ,  a p p e l l a n t  claims t h e  D i s t r i c t  C o u r t  d i d  

n o t  have  j u r i s d i c t i o n  o v e r  t h e  c u s t o d y  a c t i o n  s i n c e  t h e  f a t h e r  

had f i l e d  a n o t i c e  of  a p p e a l ,  t h u s  t r a n s f e r r i n g  j u r i s d i c t i o n  to 

t h i s  C o u r t .  Second ,  n o t w i t h s t a n d i n g  t h e  j u r i s d i c t i o n a l  a r g u m e n t ,  

a p p e l l a n t  c o n t e n d s  it was error to c o n s o l i d a t e  t h e  two c a u s e s  

b e c a u s e  t o  do  s o  was p r e j u d i c i a l ;  " [ t l h e  c u s t o d i a l  p a r e n t  s h o u l d  

n o t  be r e q u i r e d  t o  d e f e n d  a g a i n s t  t h e  S t a t e  of Montana and t h e  

n o n c u s t o d i a l  p a r e n t  s e e k i n g  c u s t o d y  i n  one  and t h e  same a c t i o n  ." 
W e  need o n l y  a d d r e s s  t h e  f i r s t  i s s u e .  

A p p e l l a n t  a r g u e s  t h a t  s i n c e  a n o t i c e  of a p p e a l  was f i l e d  by  



h e r  husband f rom d i s m i s s a l  o f  h i s  amended mo t ion  f o r  change  of 

c u s t o d y ,  t h e  j u r i s d i c t i o n  o v e r  t h e  p a r t i e s  and t h e  s u b j e c t  matter 

had  p a s s e d  to  t h i s  C o u r t ,  l e a v i n g  t h e  Dis t r ic t  C o u r t  w i t h o u t  

a u t h o r i t y  to a s s e r t  j u r i s d i c t i o n  o v e r  t h e  s u b s e q u e n t  p e t i t i o n  f o r  

c h a n g e  o f  c u s t o d y .  A t  t h i s  t ime  w e  mus t  r e s t a t e  t h e  c h r o n o l o g y  

o f  v a r i o u s  documents :  

1. On Augus t  28 ,  1980 ,  t h e  Dis t r ic t  C o u r t  d e n i e d  t h e  

f a t h e r ' s  amended mo t ion  f o r  change  of c u s t o d y .  

2 .  On Sep t ember  9 , 1 9 8 0 ,  t h e  f a t h e r  f i l e d  a n o t i c e  of 

a p p e a l .  

3 .  On Sep tember  26,  1 9 8 0 ,  t h e  f a t h e r  f i l e d  w i t h  t h e  D i s t r i c t  

C o u r t  a document  e n t i t l e d  ' 'Withdrawal  of  Appea l . "  

4 .  On November 20 ,  1980 ,  t h e  f a t h e r  f i l e d  a p e t i t i o n  f o r  

c h a n g e  o f  c u s t o d y  and a  mo t ion  to c o n s o l i d a t e  h i s  p e t i t i o n  w i t h  

t h e  dependency  and n e g l e c t  a c t i o n  f i l e d  by t h e  Y e l l o w s t o n e  County 

A t t o r n e y ' s  O f f i c e .  On t h e  same day  t h e  D i s t r i c t  C o u r t  o r d e r e d  

c o n s o l i d a t i o n .  

I n i t i a l l y ,  w e  n o t e  t h a t  t h e  h u s b a n d ' s  n o t i c e  of a p p e a l  w a s  

t i m e l y ;  it was f i l e d  w i t h i n  t h i r t y  d a y s  of t h e  Dis t r ic t  C o u r t ' s  

d e n i a l  o f  t h e  m o t i o n  f o r  change  of  c u s t o d y .  S e e  Rule 5 ,  

M.R.App.Civ.P. Such a  t i m e l y  f i l i n g  v e s t s  t h i s  C o u r t  w i t h  j u r i s -  

d i c t i o n .  I n  J u l i a n  v. Buck ley  ( 1 9 8 1 ) ,  - -- Mont . _ , 625  

P.2d 526 ,  528 ,  38 S t . R e p .  1 2 8 ,  1 3 0 ,  w e  s t a t e d :  " [ s j i n c e  1954  i t  

h a s  been  an  e s t a b l i s h e d  r u l e  i n  Montana t h a t  when a n o t i c e  of 

a p p e a l  h a s  been  f i l e d ,  j u r i s d i c t i o n  o v e r  t h e  p a r t i e s  t o  t h e  

c o n t r o v e r s y  and s u b j e c t  matter p a s s e s  from t h e  D i s t r i c t  C o u r t  and 

v e s t s  i n  t h e  Supreme C o u r t . "  

I t  is a r g u e d  t h a t  t h e  a p p e a l  was n e v e r  p e r f e c t e d  b e c a u s e  t h e  

f e e  was n o t  p a i d  n o r  w a s  t h e  r e c o r d  t r a n s f e r r e d ,  and as a  con- 

s e q u e n c e ,  j u r i s d i c t i o n  w a s  n e v e r  a c q u i r e d  by  t h i s  C o u r t .  

However,  t h e  p r o p o n e n t s  of  t h i s  a rgumen t  o v e r l o o k  a s t a t e m e n t  i n  

t h e  comments t o  Ru le  4 ,  M.R.App.Civ.P.: " [n ]  o t h i n g  o t h e r  t h a n  

t h e  f i l i n g  o f  a n o t i c e  o f  a p p e a l  i n  t h e  D i s t r i c t  C o u r t  i s  

r e q u i r e d  f o r  t h e  p e r f e c t i n g  o f  an  a p p e a l . "  A n n o t a t i o n s  to MCA, 
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V o l .  3 ,  T i t l e  25 ,  p .  543. On Sep tember  9 ,  1 9 8 0 ,  t h e  d a t e  t h e  

n o t i c e  o f  a p p e a l  was f i l e d  w i t h  t h e  D i s t r i c t  C o u r t ,  t h i s  C o u r t ' s  

j u r i s d i c t i o n  w a s  i nvoked .  

On Sep t ember  26 ,  1980 ,  t h e  f a t h e r  f i l e d  a document w i t h  t h e  

D i s t r i c t  C o u r t  i n d i c a t i n g  h i s  i n t e n t i o n s  to wi thd raw  h i s  a p p e a l .  

The document  s i m p l y  s a i d  "NOW COMES t h e  P e t i t i o n e r  and w i t h d r a w s  

h i s  a p p e a l  h e r e i n .  DATED t h i s  2 6 t h  day  of  S e p t e m b e r ,  1980 ."  

Ru le  36 ,  M.R.App.Civ.P. s t a t e s  t h a t  " [ i ] f  an  a p p e a l  h a s  n o t  b e e n  

d o c k e t e d  t h e  a p p e a l  may be d i s m i s s e d  by  t h e  c o u r t  from which t h e  

a p p e a l  was t a k e n  . . . upon mo t ion  and n o t i c e  by t h e  a p p e l l a n t . "  

N o t h i n g  i n  t h e  r e c o r d  i n d i c a t e s  e i t h e r  mo t ion  or n o t i c e .  W e  m u s t  

c o n c l u d e  t h a t  t h e  f a t h e r ' s  document  e n t i t l e d  "Wi thdrawal  of  

Appea l "  was n o t  s u f f i c i e n t  to d i v e s t  t h i s  C o u r t  of i t s  j u r i s d i c -  

t i o n .  "Whether  or n o t  t h e  a p p e l l a n t  . . . w i l l  be p e r m i t t e d  to 

d i s m i s s  o r  w i thd raw  h i s  a p p e a l  . . . is a matter w i t h i n  t h e  

d i s c r e t i o n  of  t h e  c o u r t ,  and n o t  a matter of r i g h t  on t h e  p a r t  of 

t h e  a p p e l l a n t  . . ." 5  Arn.Jur.2d - Appea l  - . and  - -- E r r o r  - S e c t i o n  920  

( 1 9 6 2 ) .  

The r u l e s  o f  a p p e l l a t e  c i v i l  p r o c e d u r e  mus t  be f o l l o w e d ,  h e r e  

t h e y  were n o t .  C o n s e q u e n t l y ,  when t h e  f a t h e r  f i l e d  a p e t i t i o n  

f o r  change  o f  c u s t o d y  on November 20 ,  1980 ,  t h e  D i s t r i c t  C o u r t  

was w i t h o u t  j u r i s d i c t i o n  and it was error to e n t e r  an  o r d e r  of 

c o n s o l i d a t i o n .  

Montana l a w  is c l e a r ,  o n c e  a n o t i c e  of  a p p e a l  is f i l e d ,  

j u r i s d i c t i o n  o v e r  t h e  s u b j e c t  m a t t e r  v e s t s  i n  t h e  Supreme C o u r t  

and it "becomes t h e  Supreme C o u r t ' s  d u t y  to m a i n t a i n  t h e  s t a t u s  

q u o  o f  t h e  p a r t i e s  u n t i l  t h e  c o n t r o v e r s y  c a n  be d e t e r m i n e d  ." 
J u l  i a n  , -- - - .- - Mont. a t  - , 625  P.2d a t  528,  38 S t .Rep .  a t  1 3 0 .  

W e  v a c a t e  t h e  o r d e r s  of  t h e  D i s t r i c t  C o u r t  d a t e d  A u g u s t  2 4 ,  

1 9 8 1 ,  and November 9 ,  1981 .  I n  t h e  i n t e r e s t s  of m i n i m i z i n g  harm 

t o  t h e  c h i l d r e n ,  w e  r e i n s t a t e  t h e  o r d e r  of t h e  c o u r t  d a t e d  

November 20,  1980 ,  p l a c i n g  t h e  c h i l d r e n  i n  t empora ry  c u s t o d y  of  

t h e  n a t u r a l  f a t h e r .  I f  t h e  s t a t e  o r  i f  t h e  f a t h e r  choose  to 

r e i n s t i t u t e  p r o c e e d i n g s ,  t h e y  may do  s o  w i t h i n  t h i r t y  d a y s  from 



t h e  d a t e  t h i s  d e c i s i o n  is  handed down, w i t h o u t  p r e j u d i c e .  

However, i f  no p r o c e e d i n g s  a r e  i n i t i a t e d ,  t h e  D i s t r i c t  C o u r t  mus t  

upho ld  t h e  m o t h e r ' s  c u s t o d y  r i g h t s  by o r d e r i n g  t h e  c h i l d r e n  

r e t u r n e d  t o  h e r  care. 
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