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Justice James C. Nelson delivered the Opinion of the Court.

This is an appeal from a Fifth Judicial District Court,
Beaverhead County, judgnent in a bench trial. W affirm

There are two issues on appeal:

1. Did the District Court err in concluding that a

partnership did not exist between Miry Tondu and Walter

Akerl ey?
2. Did the District Court equitably distribute the funds
at issue?

Mary M Tondu (Mary) and Walter S. "Pete" Akerley (Pete) net
in |ate 1988. They had simlar interests in raising cattle and
soon verbally agreed to enter into business together to raise
purebred registered cattle. Each of the parties contributed
assets, nonetary and otherwise, to begin the enterprise. Bot h
parties contributed their know edge, skills, and experience toward
the managenent and operation of the business. They were to have
equal one-half interests in the business.

Mary and Pete also entered into a donestic relationship,
living together and conducting their business in a rental property
i n Sheridan. During this tine, each party also devoted tine to
separate pursuits and other enploynent.

Wages from these other incone sources were added to nonies

from the business. Mary and Pete also took out joint loans to
finance their operation. Mary and Pete had a joint checking
account, a joint savings account, and two separate checking
accounts, owned individually. In fact, nonies fromall income
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sources were commngled within the 4 accounts and used to pay
busi ness and personal expenses.

Al though they shared their incomes and their business
interests, they filed separate incone tax returns during their
venture together, instead of a partnership tax return. Mary
i ndi cated that the couple's accountant advised her that filing
separately was the appropriate nethod for filing their returns.

In the spring of 1991, the personal relationship was
termnated and in April, Miry noved to Arizona. The parties tried
to termnate their business relationship as well, but they
encountered problens, and Miry filed this action on January 27,
1992.

The trial court concluded that no partnership was established.
Mary was entitled to the sum of $2,750, together with her share of
the allocated interest. Brian Barragree, who performed some work
for the couple, was owed $1,000, and the remainder of the noney
fromthe sale of the business assets sold at the termnation of the
relationship and deposited with the Clerk of Court, was awarded to
Pete. The total account was approximately $14,000. Mary appeals.

Qur standard of review of a district court's findings of fact
is clear. Rule 52(a), MRCv.P., provides in pertinent part:

Fi ndings of fact shall not be set aside unless
clearly erroneous, and due regard shall be (?i ven to the
opportunity of the trial court to judge of the
credibility of the wtnesses...

In interpreting this rule, we have adopted the follow ng
three-part test:

First, the Court wll review the record to see if
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the findings are supported by substantial evi dence.

Second, if the findings are supported by substanti al
evidence we will determne if the trial court has
m sapprehended the effect of evidence. Third, if

substanti al evidence exists and the effect of the

evi dence has not been m sapprehended, the Court may still

find that "raj finding is 'clearly erroneous' when,

al though there is evidence to support it, a review of the

record | eaves the court with the definite and firm

conviction that a mstake has been conmtted."”
Interstate Production Credit v. DeSaye (1991), 250 Mnt. 320, 323,
820 Pp.2d 1285, 1287. (Ctations omtted.)
| SSUE |. FORMATION OF PARTNERSHI P

In her conplaint, Mary asserts that she and Pete forned a
partnership and at its dissolution, Pete mnmust make an accounting
and pay her for her share of the partnership assets. Pete contends
that they had a cooperative business relationship and he has fully
conpensated Mary for her share of the assets.

Section 35-10-201(1), MCA, defines a partnership as "an
associ ation of two or nore persons to carry on as co-owners a
business for profit." Barrett v. Larsen (1993), 50 St. Rep. 96,
846 Pp,2d 1012, provides the following elements as indicative of a
part nershi p:

To establish . . . a partnership, it is necessary to

determine the intent of the parties: such business
rel ati onships arise only when the parties intend to

associ ate thensel ves as such. There nust be sone
contribution by each co-adventurer or partner or
sonething promotive of the enterprise. There nust be

joint proprietary interest and a right of nutual control
over the subject matter of the enterprise or over the
property engaged therein, and there nust be an agreenent
to share the profits. The intention of the parties has
to be clearly manifested, and nust be ascertained from
all the facts and circunstances and actions and conduct
of the parties. (CGtations omtted.)

Barrett, 846 p.2d at 1015.



A. Clear Manifestation of Intent to Establish a Partnership
In Antonick v. Jones (1989), 236 Mnt. 279, 769 p.2d 1240, we
pointed out that "[t]he initial test of whether a partnership
exists is the intent of the parties. This inherently inplies a

mut ual agreenent or neeting of the mnds." Antonick, 769 P.2d at

1242-1243. (Gtation omtted.)
The element of intent to associate as partners in this

instance is highly debatable. Pete testified that "I wouldn't have

considered a partnership." He also asserted, when asked why by the
court, "Your Honor, | think a partnership has to be equal donations
and equal service. |'ve been in conparably the sane situations

previous, and |'ve never seen themwrk. And | wasn't about to get
into another one." Section 35-10-401(7), MCA, states that "[njo
person can becone a nenber of a partnership w thout the consent of
all the partners.” In this case, there is direct testinony that
one of the alleged partners did not wish to be associated in a
part ner shi p.

Moreover, there is other evidence to support Pete's argunent
that he did not want to forma partnership with Mary. Although the
two parties used the Dianmond Dot brand, owned by Pete, it was never
transferred to the partnership. Mary was a signer on the brand,
not a co-owner.

Al though Mary stated that they conducted business under the
name of "Akerley and Tondu" or Akerley and Tondu d/b/a "D anond Dot
Ranch" or "Dianond Dot Angus", they never registered the nane of

their partnership with the Secretary of State. They also never put



into witing their desire to associate in a partnership.

Further, they filed separate tax returns instead of
partnership returns. The intention of the parties to form a
partnership is not clearly nanifested as required.

B. Contribution and/or Pronotion of the Enterprise

Each party nade a contribution to start the business. The
trial court stated that Mary contributed about $12,000 and some of
her shorthorn cattle to the enterprise and Pete contributed about
$3,000 in cash and "his know edge and experience in the unique
business of transplants and artificial insemnation.” The parties
obtained joint loans and jointly purchased cattle and necessary
equi pnent to facilitate their operation. Both parties were
involved in the operation and managenent of the business. Fromthe
testinony elicited, it is clear that both parties put considerable
effort into pronoting this enterprise.

C. Right of Mitual Control

In the pre-trial order, the agreed statement of facts states
that "[bjoth of the parties actively participated in purchasing and
marketing their [livestock." For instance, during the Labor Day
weekend of 1991, Pete and Mary net with Walter Perkins and Floyd
Fredri ckson about the sale of sone of their cattle. Pete had
earlier arranged the nmeeting with Walter Perkins. Mary arranged to
have sone of the cattle cared for and taken to the winter fair for
show by some Sheridan high school students for possible sale at a
| ater date.

Wien Mary's attorney asked Floyd whether he was dealing with



both Mary and Pete concerning the sale of cattle, M. Perkins
stated, "vYes." From the testinony presented, Miry and Pete
mai nt ai ned nutual control over the aninmals.
D. Agreement to Share Profits
The trial court's findings of fact concerning sharing of
profits stated:

The parties had no agreement expressed or inplied as
to the sharing of the financial benefits of their

busi ness rel ationship. Indeed there was little, if any
profit as the termis commonly used in a joint business
vent ure. It is apparent from the record that the

enterprize (sic) was aesthetically nmutually satisfying,

and supplenented their individual inconmes, providing them
a good living during the short-lived association. Even
Mary's daughter was advanced noney and ot herw se
benefitted from the relationship. Repeat edl yt heparties

w t hdrew nmoney from the business accounts for their
respective personal use. In Novenber, 1989, Mary
actually repaid a $4,500 |oan which had been negotiated
by Pete, from her own personal account. Pete contributed
$1,700 from his personal account to purchase a tractor
and horse. Once Mary withdrew $775 from joint funds to
suppl enent the purchase by her of an autonobile. Neither
party ever objected to this co-mngling [sic] and joint
personal use of these assets.

Mary and Pete both stated that they had no agreenent as to
sharing profits. Wen asked about any agreenment to share profits,
Pete testified, "No. Just pool our noney. It was just an oral
agreenent . We woul d pool and just go on.™ Further testinony
revealed that noney from cattle sales would be deposited into any
account at any tinme and may have been used by Mary or Pete or
jointly by the two. This is a second elenent of a partnership that
the Tondu- Akerley business relationship cannot neet; there was no
agreement between the parties to share profits.

The burden of establishing a partnership is on the party




claimng one. Antonick, 769 P.2d at 1242. W conclude that Mary
has failed in her burden of proof, and we hold that the cooperative
busi ness association entered into by Miry Tondu and Walter "pete"
Aker|l ey does not contain the el enments necessary to establish a
part nership.

This Court notes that a side issue existed which reflected
upon Mary's credibility and her contention that she and Pete had
established a partnership. There were a nunber of checks witten
on Pete's individual checking account which purportedly contain
Pete's signature but do not appear to be in Pete's handwiting.
Mary repeatedly denied signing these checks but the trial court
concl uded that:

Mary wrote checks on Pete's account, signing his

nane. Wiile Mary now denies that she did this, the
evi dence was persuasive that she did. Pete now denies

that he authorized these checks, the evidence however

convinces the Court that he at |east knew or shoul d have

known about it. In any case the so called unauthorized

checks anounted to less than $2,000.
"The trier of fact is in the best position to hear the testinony
and observe the witnesses and their demeanor....Particularly where
credibility of witnesses is involved, we give great weight to fact-
findings of a district court." scottv. Eagle Watch Investnents,
Inc. (1991), 251 Mont. 191, 195, 828 p.2d 1346, 1349. The trial
court was in the best position to determ ne whether Mary was
credible, and we give its decision due regard.

ISSUE Il. EQUI TABLE DI STRIBUTION OF ACCOUNT
As a final issue, Mary seeks a determnation as to whether an

equitable distribution of the funds was effected. "[a] court of



equity will, when its jurisdiction has been invoked for an
equi t abl e purpose, proceed to determ ne any other equities existing
between the parties connected wth the main subject of the suit,
and grant all relief necessary to an entire adjustnment of such
subject." Tiffany v. Uhde (1950), 123 Mont. 507, 512-513, 216 Pp.2d8
375, 378.

Pete's attorney, in noving the court for a judgment upon the
evidence at the close of the hearing, stated:

. ..that Mary Tondu is entitled to the proceeds from

cow NO 161 sold to Fredrickson. . ..that Miry Tondu is

entitled to registration and entry fees which Pete

Akerl ey agreed to pay her during the Labor Day weekend of

1991 in the approximte ampbunt not exceedi ng $2, 000,

except for Cow No. 161, which was her cow and upon which

she ought to pay her own fees....

However, in his post-trial suppl ement al findings and
conclusions, Pete states that Miry should be awarded $849.75 for
registration and other expenses incurred on the sale of Akerley
cattle after the settlenment in June 1991. He al so argues that
there was no transfer of Cow 161 and therefore, no noney owed for

the animal .

Mary states, in her final proposed findings of fact and
conclusions of law and her additional brief in support of the final
proposal, that she is entitled to have the partnership capital
accounts equali zed. According to Mry, she should receive the
bal ance of the approxi mately $14,000 on deposit with the Cderk of
Court after Brian Barragree is paid the $1,000 owed him for his
wor k. She also clainms an additional paynent of $10,900 is

necessary to "reinburse her for her excess capital contributions.”



The trial court, in its findings of fact, stated that, anong
t he unfinished business between the two parties, were Mary's
expenditures during the 1991 Labor Day weekend. It concluded that
registration and entry fees and other costs of approxi mately $2,000
were incurred by Mry.

The judgnent, filed on Septenber 10, 1992, awarded Mary the
sum of $2,750 and her allocated share of the interest. Pete
Akerl ey was awarded the renmminder of the trust after Brian
Barragree, a fitter the couple hired to prepare sonme of their
cattle for sale, was paid $1,000 for work perforned. W concl ude
that the trial court effected an equitable settlenent.

In conclusion, the findings of fact are supported by
substantial evidence, the trial court did not m sapprehend the

effect of the evidence and the findings are not clearly erroneous.

AFFI RVED.

—

/ /Justice
We Concur: s

it 24T >0

()/ Chief Justice{

L] D paali—"

/ ﬂJu%‘tices
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