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Justice Karla M. Gray delivered the Opinion of the Court. 

Missoula Hotel Development Associates appeals from an order of 

the First Judicial District Court, Lewis and Clark County, 

designating its claim against the liquidated Glacier General 

Assurance Company for return of a $250,000 retained deposit as a 

Class 4 priority claim. We affirm. 

The sole issue on appeal is whether Missoula Hotel Development 

Associates established a preferential right to $250,000 of the 

remaining assets of Glacier General Assurance Company. 

In 1983, Missoula Hotel Development Associates (MHDA), a 

limited partnership, was created to develop a Sheraton Hotel in 

Missoula, Montana. To partially finance the project, MHDA 

negotiated a $9,350,000 loan with First National Bank of 

Minneapolis (First Bank). As a condition of the ten-year loan, 

First Bank required MHDA to secure the obligation with a financial 

guarantee bond issued by an insurance company. First Bank 

suggested Glacier General Assurance Company (Glacier) as a 

potential provider of the bond. 

On December 29, 1983, MHDA and Glacier executed a financial 

guarantee bond that provided security for the $9,350,000 loan with 

First Bank. John Hayden, the president of Glacier, insisted that 

MHDA pay the premium of the bond, approximately $778,950, in 

advance and also provide a "retained depositl1 of $250,000. The 

deposit, a standard practice in the industry, was intended to 

provide Glacier with a sufficient cushion to meet three months of 



payments on the underlying loan should MHDA default. Glacier would 

receive all accumulated interest on the retained deposit duringthe 

length of the loan and, if no default occurred, the $250,000 would 

be returned to MHDA when it satisfied its obligation to First Bank. 

On December 30, 1983, Glacier deposited MHDA's check of 

$1,028,950, representing the retained deposit and the prepaid bond 

premium, in its general operating account with First National 

Montana Bank of Missoula. For accounting purposes, the $250,000 

was shown as an asset under "cash on hand" and as a liability under 

"amounts withheld or retained by the company for the account of 

others." Douglas Hartz, assistant deputy liquidator with the State 

Auditor's office, testified that, from his review of Glacier's 

books, virtually every type of transaction took place through the 

general operating account. Glacier deposited all income from 

premiums and deposits, paid expenses and purchased investments 

through this general checking account. 

On March 12, 1985, upon petition by the State Auditor and 

Commissioner of Insurance (Liquidator), the District Court ordered 

Glacier into rehabilitation pursuant to 5 33-2-1332, MCA, of the 

Insurers Supervision, Rehabilitation, and Liquidation Act. On 

November 12, 1985, the District Court declared Glacier insolvent 

and ordered it into liquidation. MHDA petitioned the District 

Court to order the Liquidator to return its funds on deposit with 

Glacier. The court concluded that it lacked jurisdiction and 

dismissed the petition. We affirmed the dismissal in Bennett v. 

Glacier General Assurance Co. (1987), 229 Mont. 538, 748 P.2d 464. 



MHDA timely filed claims with the Liquidator for the unearned 

portion of the $778,950 prepaid premium and the entire $250,000 

retained deposit, asserting preference over claims by other Glacier 

creditors. The Liquidator accepted both claims in their entirety 

but recommended Class 4 priority treatment. MHDA objected to the 

Liquidator's priority classification and the disputed claims 

process provided in § 33-2-1368, MCA, was initiated. 

Pursuant to § 33-2-1368(2), MCA, the District Court appointed 

a referee to hear MHDA's claims. MHDA alleged that the retained 

deposit was held in trust for MHDA and, thus, was not available for 

distribution by the Liquidator. As to the prepaid premium, MHDA 

alleged that it had been fraudulently obtained by Glacier. 

The referee tried MHDA's claims and subsequently issued his 

opinion, findings of fact and recommendation that both the retained 

deposit and the unearned premium be given Class 4 priority 

treatment under § 33-2-1371, MCA. With regard to the retained 

deposit, he concluded that MHDA and Glacier had established a trust 

and that MHDA had traced the trust funds to Glacier's general 

operating account. However, he also determined that the general 

operating account dropped to a negative balance between the time 

the trust funds were deposited and Glacier's insolvency. 

Therefore, MHDA's trust property was extinguished, the trust ceased 

to exist, and MHDA's right to preferential treatment from the 

account was eliminated. 

The District Court adopted the referee's recommendations. 

MHDA appeals, contesting only the Class 4 priority designation of 



the retained deposit. 

Did MHDA establish a preferential right to $250,000 of the 
remaining assets of Glacier? 

The parties do not dispute the referee's findings of fact. 

Instead, MHDA contends that the referee misapplied the law in 

concluding that the trust property had been extinguished. Our 

review of legal conclusions is plenary. Steer, Inc. v. Deplt of 

Revenue (1990), 245 Mont. 470, 475, 803 P.2d 601, 603. 

In the present case, the parties agree that MHDA traced the 

trust property to the general operating account and that Glacier 

commingled the trust property with its own money in that account. 

It is well-established that when trust funds are commingled with 

private funds, the entire mixed fund will be impressed with the 

trust to the extent of the trust funds, except to the extent that 

the trustee may be able to distinguish and separate his own from 

the trust funds. Yellowstone County v. First Trust & Sav. Bank 

(1912), 46 Mont. 439, 442-3, 128 P. 596, 599; Hawaiian Pineapple 

CO. V. Brown (1923), 69 Mont. 140, 148, 220 P. 1114, 1116. The 

trust property need not remain in its original form if the trust 

property is held by the trustee and the beneficiary can trace the 

trust property to its substituted form. State v. Banking Corp. of 

Montana (1926), 77 Mont. 134, 150, 251 P. 151, 153: Yellowstone 

County, 128 P.2d at 599; Restatement (Second) of Trusts 5 202 (1) 

(1959). Thus, it is clear that MHDA may impress a trust upon 

Glacier's general operating account. 

However, MHDA is entitled to a $250,000 preferential claim to 



the trust property in the general operating account only if the 

trust property continues to exist. Restatement, 5 74. Unless MHDA 

can trace the $250,000 to another asset, MHDA's preference to the 

funds in the general operating account cannot exceed the amount of 

the lowest balance on hand between the time of deposit of the trust 

funds and the time of liquidation. See Hawaiian Pinea~~le, 220 P. 

at 1116 and Bankina CorD., 251 P. at 153-4. The low balance is 

often referred to as the "lowest intermediate balance." 

The theory behind this principle is that, if the amount of 

cash in the account reached a figure lower than the amount of the 

trust funds and later reached a higher figure, it is conclusive 

that some of the trust funds were dissipated, and other funds 

deposited. Because the deposits made after the account reached the 

lowest intermediate balance were made by persons other than the 

beneficiary, the beneficiary has no preference to the remaining 

funds in the account. Hawaiian Pineaw~le, 220 P. at 1116. Comment 

j to § 202 of the Restatement further explains that: 

[wlhere a trustee deposits in a single account in a bank 
trust funds and his individual funds, and makes 
withdrawals from the deposit and dissipates the money so 
withdrawn, and subsequently makes additional deposits of 
his individual funds in the account, the beneficiary 
cannot ordinarily enforce an equitable lien upon the 
deposit for a sum greater than the lowest intermediate 
balance of the deposit. . . . If after the deposit of the 
trust funds in the account the deposit was wholly 
exhausted by withdrawals before subsequent deposits of 
the trustee's individual funds were made, the 
beneficiary's lien upon the deposit is extinguished, and 
if he is unable to trace the money withdrawn, he is 
relegated to a mere personal claim against the trustee, 
and is entitled to no priority over other creditors of 
the trustee. 

Here, testimony and exhibits of record establish that Glacier 



deposited the $250,000 in the general operating account on 

December 30, 1983. Sometime between October 19 and 22, 1984, 

Glacier's general operating account reachedthe negative balance of 

-$328,777.72. Glacier was ordered into liquidation on November 12, 

1985. Thus, when the account reached the lowest intermediate 

balance in 1984, MHDA's trust funds in the account were dissipated 

and its right to a preferential claim against Glacier was 

extinguished as well. Any subsequent deposits into the general 

operating account were made with funds which MHDA has no right to 

claim. 

MHDA agrees that it has the burden of tracing the trust 

property, but argues that it need only establish that the combined 

values of Glacier's stocks, bonds and cash on hand did not fall 

below the amount of the trust funds. MHDA asserts that Glacier 

commingled the retained deposit with stocks and bonds and, 

therefore, that it is entitled to impress a trust on the commingled 

aggregate of those three liquid assets. Thus, according to MHDA, 

the principles of Hawaiian Pineauule are satisfied because the 

lowest intermediate aqqreqate values of the three assets did not 

fall below the amount of the trust property. We disagree. 

Although MHDA characterizes the stocks, bonds, and cash on 

hand as a commingled mass of general funds, the stocks and bonds 

were separate assets held by Glacier, not merely separate accounts 

deposited at the same bank as the general operating account. 

Glacier's financial statements show that it owned a variety of 

classes and amounts of stocks and bonds. The evidence also 



established that retained deposits were treated as a separate 

liability and were debited only to the %ash on hand1* asset 

account. MHDAfs assertion that the three assets were commingled 

accounts that were continuously "in the bank, so to speak* is 

incorrect. 

Further, MHDA claims that Glacier's counsel testified that 

Glacier commingled the cash, stock and bond accounts to limit 

litigation, characterizing the stocks and bonds as "other general 

funds." In fact, Glacier's counsel did not mention stocks or bonds 

in the portion of his testimony relied on by MHDA; he testified 

only that the trust monies were commingled with Glacier's other 

general funds. We cannot agree that Glacier's counsel's reference 

to "other general fundsw included Glacier's separate stock and bond 

assets. We conclude that MHDA did not establish that Glacier 

commingled the funds from the general operating account with the 

stocks and bonds. Without a commingling of the three assets, MHDA 

is not entitled to aggregate the values of the three assets and, 

therefore, cannot overcome the result dictated by the principles of 

Hawaiian Pineawwle. 

As explained above, if MHDA could trace the $250,000 from the 

general operating account to the purchase of another asset, it 

would be entitled to impress a trust upon the substitute property. 

See Yellowstone County, 128 P. at 599; Bankina Corw., 251 P. at 

153; Restatement, § 202 (1). In this case, we conclude that MHDA 

did not trace the $250,000 to the subsequent purchase of any other 

asset. 



Glacier's counsel testified that funds from the general 

operating account were used to purchase stocks and bonds, but 

testimony also established those funds were used for nearly all of 

Glacier's business transactions. Glacier's counsel did not 

identify any transaction in which MHDA's $250,000 retained deposit 

was used to purchase either stocks or bonds. Doug Hartz testified 

that, from his review of the books, he could not identify any 

$250,000 investment from the operating account during the relevant 

time period and that Glacier had no documentation identifying which 

funds were used to purchase stocks and bonds. Although Glacier 

previously had purchased such investments with funds in the general 

operating account, this fact alone does not establish that MHDA's 

$250,000 retained deposit was used to purchase stocks and bonds; 

nor does it begin to identify the particular stocks and bonds upon 

which MHDA would be entitled to impress a trust. 

We faced a similar situation in Bankina Corn. There, a 

banking customer presented a $3,210 claim against a failed bank. 

The bank had $1,891.67 on hand when it closed its doors and 

$19,270.45 deposited in other banks. Bankinq CorD., 251 P. at 153- 

4. Without evidence that the customer's $3,210 was commingled with 

the funds deposited in other banks, we concluded that the customer 

had only traced the trust funds to the $1,891.67 on hand and, 

therefore, was entitled to a preference only to that extent. 

Bankinq CorD., 251 P. at 153-4. 

Similarly, MHDA traced its retained deposit only to Glacier's 

general operating account; it did not establish that its $250,000 



was commingled with or used to purchase any other assets. 

Therefore, MHDA did not establish a preferential right: to $250,000 

of Glacier's remaining assets. We hold that the District Court did 

not err in adopting the referee's recommendation and in concluding 

that the retained deposit is a Class 4 priority claim. 

~f f inned. 

We concur: 
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