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Justice Wlliam E. Hunt, Sr., delivered the opinion of the Court.

The Madison School District No. 7 Trustees (trustees), and
Nancy Keenan, Mntana Superintendent of Public Instruction (state
superi ntendent), appeal from an order of the First Judicial
District Court, Lewis and dark County, reversing the state
superintendent's decision concerning the termnation of respondent,
Hazel Marie Phillips, a Twin Bridges school teacher.

W affirm

Dd the District Court err when it reversed the state
superintendent's deci si on, which had reversed the county
superintendent's decision, on the grounds that the county
superintendent considered evidence not available to the trustees?

In 1989, Phillips was a tenured English and Art teacher
enpl oyed by the Madison School District for over 16 years. On or
about January 3, 1989, the trustees passed a resolution declaring
a school district financial emergency and authorized a ballot to
consi der a $103, 020 energency |levy for the high school, and a
$73, 621 energency levy for the elenmentary school. The voters
defeated the |evies. At a neeting on February 3, 1989, the
trustees elimnated a nunber of programs including the English/Art
program On February 23, 1989, the trustees subnmtted a second
proposed set of energency levies at $38,884 and $47,277, of which
the voters approved. On March 1, 1989, the trustees inforned
Phillips of the school superintendent's recommendation to elimnate
her position in a reduction of force, due to the financial
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ener gency. On March 22, 1989, at the hearing for Phillips and two

other tenured teachers, the trustees voted to accept the school

superintendent's recomendation that Phillips' teaching contract be
t erm nat ed.
Phillips claimed that the school superintendent recomended

her termination to the trustees because of a personality conflict
between the two. On April 17, 1989, Phillips appealed the decision
to the county superintendent. On Oct ober 24, 1989, the county
superintendent found that Phillips was unjustly term nated because
of a personality conflict with the school superintendent, and not
because of a financial energency. On Novenber 22, 1989, the
trustees filed an appeal to the state superintendent who affirnmed
the county superintendent on Novenber 30, 1990.

On December 28, 1990, the trustees filed a petition for
judicial review in the Fifth Judicial District Court, Madison
County. Subsequently, the parties determ ned that the record
reviewed by the state superintendent was inconplete. On
February 19, 1991, by agreement and stipulation of the parties, the
court remanded the case to the state superintendent with orders to
obtain and review all the evidence presented by the parties to the
county superintendent.

On June 27, 1991, the state superintendent reversed her first
decision by reversing the decision of the county superintendent.
The state superintendent found that on Cctober 24, 1989, the county
superintendent inproperly weighed financial informationunavailable
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to the trustees on March 22, 1989, when they decided to accept the
school superintendent's recomendation that Phillips' contract be
t erm nat ed.

On August 27, 1991, Phillips filed a petition for judicial
review in the First Judicial District Court, Lewis and Clark
County, asking the court to reverse the final order of the state
superi nt endent and to reinstate the order of the county
superi nt endent . On Decenber 10, 1992, the First Judicial District
Court found that because the hearing with the county superintendent
was de novo, the county superintendent properly could consider any
information before her, including the financial evidence adnitted
at the hearing wthout objection by the trustees. Further, the
court found that the county superintendent's findings of fact were
not clearly erroneous, and her conclusions of |aw were neither
arbitrary nor capricious. Consequent |y, the District Court
reversed the decision of the state superintendent and reinstated
the county superintendent's decision that had reversed the
trustees' decision to termnate Phillips* contract.

On January 25, 1993, the trustees and state superintendent
filed this appeal.

Did the District Court err when it reversed the state
superintendent's deci si on, which  had reversed the county
superintendent's deci si on, on the grounds that the county

superintendent considered evidence not available to the trustees?



We agree with the First Judicial District Court. The District
Court properly upheld the county superintendent's decision, after
finding that it was supported by reliable, probati ve, and
substanti al evi dence, and not clearly erroneous. Section
2-4-704(2)(a)(v), MCA. The court then properly determned that the
hearing before the county superintendent was a hearing de novo.
Johnson v. Beaverhead County H gh Sch. Dist. (1989), 236 Mnt. 532,
771 p,2d4 137, Yanzick v. School Dist. 23 (1982), 196 Mnt. 375, 641
P.2d 431; Section 20-3-210(1) and (3), MCA Because the county
superintendent's review is de novo, the county superintendent could
review any relevant issues of |aw or fact before her at the time of
t he hearing.

The county superintendent's findings of fact and conclusions
of law reveal that in light of the trustees' claim of a financial
energency, she considered financial data regarding the school
district's budget: "The Reserve account in the anount of
$57,298.00 for the 1989-90 fiscal year was double the 1987-88
anount of $25,227.00 and triple the 1988-89 amount of $14,704.00."
At the hearing, Phillips introduced an exhibit into evidence dated
July 24, 1989, containing the 1989-90 high school budget of
$57,298.71, for the year beginning July 1, 1989, and another
financial summary dated August 2, 1989. Both of these sunmaries
post-date March 22, 1989, the date on which the trustees voted to

termnate Phillips' contract.



W hold that the proceedings before the county superintendent
were de novo proceedings and she could properly consider al
rel evant evidence presented to her.

W affirm the District Court.

Justice

W concur:

Chi ef Justice
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Justice Janes C. Nelson specially concurs.

| concur in the result reached by this Court, although I do so
whi I e acknow edging the inpossible position in which the statutory
scheme places the board of trustees.

My frustration is primarily grounded in the anonal ous
situation ably discussed by the dissent regarding the use of
evidence not available to the Trustees or in existence at the time
of their decision, at the de novoe hearing before the county
superi nt endent. Under § 20-4-205, MCA, the board of trustees is
required to nake its teacher hiring decisions for the next school
year at a tinme before final budgetary information is avail able
under Title 20, Chapter 9, Part 1. As the respondents correctly
point out in their brief on appeal:

In good financial times this process generally works as

districts can expect to receive increased state support

and some growth in district taxable valuation. In

troubled financial tines, however, or where districts are

experiencing declining enrollnent, the trustees find

themselves in a situation where they nust nmake staffing
decisions before they are aware of their final budget

revenue figures. In these situations the trustees make
the best decision they can wth the available
i nformat i on.

Under that sort of statutory schene, one can hardly fault the
school board for planning programs and hiring teachers and staff
very conservatively, especially when the board is increasingly
faced with failed school levy elections, taxpayer revolts and major
changes in school funding laws that seemingly follow each session
of the legislature and each court challenge.

Not wi t hstanding, our school laws also provide that a teacher
who claimsthat his or her teaching contract was, for an inproper
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reason, not renewed by the board of trustees, is entitled tc a %de
novo' hearing before the county superintendent. Sections 20-3-210,
20~4-204, MCA; Johnson v. Beaverhead Cty. Sch. D. (1989), 236 Mnt.
532, 534, 771. p.2d 137, 138; Yanzick v. School District No. 23
(1982), 196 Mont. 375, 385, 641 p.2d 431, 437,

A de novo hearing is "[{a] new hearing or a hearing for the

second tine, contenplating an entire trial in [the] same nmanner in

which [the] natter was originally heard and a review of previous
hearing. On hearing 'de novo' [the] court hears [the] matter as
court of original and not appellate jurisdiction." Black's Law

Dictionary 649 (5th ed. 1979).
In Rickett v. City of Billings (1993) __ WMont. P.2d
, b0 St. Rep. 1586, 1556, we recently stated:

Black's Law Dictionary (4th ed. 1¢68) 1477, defines trial
de novo as"[a] new trial or retrial had is an appellate
court in which the whole <ase is gone into ag It no trial
what ever had been had in the court below." Therefore, a
district court nmust conduct the procecdinys before it as

I

if the case had originated in that court, follow ng al
statutes and rules governing district court proceadings.
(Enphasi s added).

Section 20-3-210, MCA briefly describes the procedure by
whi ch the county superintendent conducts a hearing do novo. That
section provides in pertinent part:

(3) The county superintendent shall hear the appeal and
take testinony in order to determne the facts related to
the controversy and may administer oaths to the w tnesses
that testify at the hearing. The county superintendent
shall prepare a witten transcript of the hearing
proceedi ngs. The decision on the matter of the
controversy that is made by the county superintendent
nust be based upon_the facts established at the hearing.

Section 20-3-210(3), MCA (Enmphasi s added.) Also, § 2-4-703, MCA



provides that "the court nay order that the additional evidence be
taken before the agency wupon conditions deternmined by the court.”

In an Qpinion of the Attorney Ceneral di scussing whether a
hearing before a county superintendent is an original pr oceedi ng
with .de novo consideration, the Attorney General stated that:

The term "hearing" when wused with reference to a
proceeding is an equity term synonynous wth "trial," and
includes the reception of evidence and argunents thereon
for the sake of deciding «correctly thereon. Gant .
Michaels [{1933)], 94 Mont. 452, 461, 23 P.2d 266.
Montana law thus has specified a de novo type proceeding
upon appeal to the county superintendent, and not nerely

a review of a decision of a school board. An anal ogous
situation is an appeal from justice court to district
court. Although that proceeding is referred to as an

appeal, it is a trial de novo and original proceeding.

The decision rendered by the school board is not voided
by full consideration of the controversy by the county
superi ntendent, but the board's decision is taken into
consideration along wth facts, docunents and testinony
presented at the hearina.

35 Op. Att'y. Gen. No. 42 (1973). (Enphasi s added. ) The | ast
sentence of the above paragraph inmplicitly contenpl ates that
additional evidence nmay be presented at the county superintendent's
level of hearing and review

While the above authorities do not precisely address the
relevance of post-termnation evidence at the hearing de novo, and
while the position taken by the respondents and by the dissent has
logical appeal -- why should the school board's hiring decisions be

second guessed on the basis of budget evidence not even in

exi stence when the board was required to nmake its decisions? --
nevert hel ess, despite exhaustive research, I  have |ocated no
persuasive authority which would preclude the wuse of that sort of
evidence in a de novo proceeding, given the obligation of the
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county superintendent to act as the initial fact finder in the
controversy.

Moreover, the cited authorities do contenplate that on a
hearing or trial de novo, that the evidence is to be presented "as
if the case had originated in that [tribunal]" and "as if no trial
what ever, had been had in the [tribunal] below"™ and on the basis of
facts, documents and testinony established and presented at the de
novo hearing. Under those authorities, there is nothing to
preclude the de noveo finder of fact from considering rel evant
evidence that may not have been available to the first tribunal
given the requirenent that the second hearing is an original, "from
scratch" proceeding.

On de nowo review, the tribunal or hearing officer (here the

county superintendent) is entitled to hear all relevant evidence on

the controversy at issue. See § 2-4-612, MCA, which makes Rule

402, MR Evid., applicable to adnministrative agencies. Rule 402,

M.R.Evid., states that all relevant evidence is adm ssible, except

where specific exceptions apply.

"Rel evant evidence" is sinply:

... evidence having any tendency to nmake the existence of
any fact that is of consequence to the determ nation of
the action nore probable or |ess probable than it would
be without the evidence . . . [and] . . . may include
evi dence bearing upon the credibility of a wtness or
hearsay decl arant.

Rule 401, M.R.Evid. Stated another way, the test of relevancy is:
. ..whether an item of evidence will have any value, as
determ ned by |ogic and experience, in proving the
proposition for which it is offered.

Der enberger v. Lutey (1983), 207 Mont. 1, 9, 674 p,2d 485, 489.
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Importantly, our rules of evidence do not qualify relevancy on the
basis of when the evidence came into existence in relation to the
matter at issue.

If, as in the instant case, the teacher clains that the non-
renewal of her contract for lack of funds was nerely a pretext,
t hen prohibiting the use of relevant, post-termination evidence
regarding the availability of funds mght deprive her of one of the

nost probative pieces of evidence with which she can prove her

case.

Moreover, on balance, it makes nbre sense to admt such
evidence than to disallow it. If the evidence is admtted, the
school board still has the ability to prove that its decision not

to renew the teacher's contract was based solely on financial
reasons and was not nerely a pretext to justify a wongful
di scharge. If, on the other hand, the evidence cannot even be
considered, then the teacher is deprived of using the one piece of
evidence that, along with other evidence, mght prove that her
al l egations are correct.

Quite sinply, if, as here, the statutory schene forces a
Hobson's choice, then, the hearing de novo, being, at its root, a
search for the truth, we should err on the side of allowing nore
relevant information on the issue rather than |ess.

Accordingly, while acknow edging the well-reasoned and argued
positions of the Trustees here, the State Superintendent, and the

dissent, | nust, nevertheless, concur.,




Chief Justice J. A Turnage:

| concur in the specially concurring opinion of Justice
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Nel son.
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| respectfully dissent fromthe opinion of the Court. | would
reverse the District Court.

My disagreenents with the Court are two. First, the Court
does not address the District Court's threshold determ nation that
the Trustees waived their objection to consideration of post-
termnation information Dby the County Superintendent. | would
reverse the District Court on this issue because it is myview that
the Trustees made a sufficient and, indeed, legally correct
objection to the relevance of that information. Wiile the record
can be read narrowly to support the District Court's determnation
that no "objection" stated in such ternms was nade, | would read the
record before us nore generously under these circunstances where
neither party raised or briefed the "objection/waiver" issue in the
District Court.

It seens to methat a fair reading of the record indicates
that the parties agreed to allow all the post-term nation evidence
into the record for purposes of the County Superintendent's hearing
subject to objections in their post-hearing briefs. The Trustees
then argued in their brief that the school district was unaware of
what the reserve fund level ultimtely would be at the time they
were conpelled to nake their termnation decision; in essence, |
read that to be an objection to the post-term nation evidence on
rel evance grounds. Certainly it appears that the parties so
understood maters to and through the subsequent proceedings in the
District Court during which Phillips did not raise an issue wth

regard to any waiver by the Trustees. For these reasons, | would

13



reverse the District Court's determnation that the Trustees failed
to object and thereby waived their right to object to use of the
post-term nation evidence.

Second, the Court's total | ack of discussion of the
significant issue before us for the first tinme in this case--
namely, whether such post-term nation evidence can be used by a
county superintendent in reviewing a termnation decision made by
school district trustees--is troubling. While that discussion is
ably provided in Justice Nelson's concurrence, the formal Court
opinion is devoid of |egal analysis of the issue.

On the merits of that critical issue--whether evidence not in
exi stence at the tine of the Trustees' decision can be used in
reviewing that decision--1 also disagree with the Court. The Court
correctly states that hearings before a county superintendent of
the kind at issue here are de novo heari ngs. The Court then
proceeds to a conclusion that, because the hearing is de novo, any
relevant issues of law or fact before the County Superintendent
could be reviewed as if the Trustees' decision had never taken
pl ace. | agree with that conclusion as well. The crux of the
i SSue, though, is precisely that raised by the Trustees--is
evidence regarding the financial circunmstances of the school

district which did not exist at the time of the Trustees' decision

"relevant” in reviewng that decision? The Court seens to conclude
that it is, without specifically so stating and w thout discussion
or citation to authority. | disagree.

It is my view that post-term nation evidence--that is,

14



evi dence which did not exist at the time a termnation decision was
statutorily required--is not relevant and, therefore, cannot be
used by a county superintendent in reviewing a termnation
decision. Wiile a county superintendent's hearing is de pnovgo under
our interpretations of § 20-3-210, MCA, that conclusion does not
mandat e or even suggest a conclusion that "facts" which did not
exist at the time of the decision are relevant. The Trustees mnust
act within statutory time franmes and they nust act based on
information available at that point in tine. To suggest that a
decision made on the only information available properly can be
reviewed at a later tine by either the county superintendent, the
state superintendent, or any court, based on an entirely different
informational and evidentiary basis is without |ogic and puts
school trustees in an untenable position

Sections 20-3-210(1) and (3), MCA provide in pertinent part:

[Tihe county superintendent shall hear and decide al

matters of controversy arising in the county as a result
of decisions of the trustees of a district in the county.

The county superintendent shall hear the appeal and take
testinmony in order to determne the facts related to the
controversy.
The "controversy" before the County Superintendent in this case was
the validity of the Trustees' decision to termnate Phillips.
Section 20-3-210(3), MCA, authorizes the County Superintendent to
determne the "facts related to" that controversy. The related
facts, | submt, can be only those which existed at the tine the

controversy came into existence, nanely, the facts which existed
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and which were available to the Trustees at the tinme they nade
their decision. To hold that Ilater-existing "facts" relate, and
thus are relevant, to an earlier decision, is to graft into
substantive Montana | aw the kind of hindsight which each of us

al ways hopes will not be used to judge our personal or professional
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Justice Fred J. Wber concurs in the foregoing dissent.
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