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Justice W. William Leaphart delivered the Opinion of the Court.

I Aloysius Blackcrow appealsfrom the denial of his petition for postconviction relief.
12 Pursuant to Section |, Paragraph 3(d)(i), Montana Supreme Court 1996 Internal
Operating Rules (Memorandum Opinions), we determine that the legal issuesraised in this
appea are clearly controlled by settled Montana law. Further, pursuant to Section I,
Paragraph 3(d)(v), the following decision shall not be cited as precedent but shall be filed
asapublic document with the Clerk of the Supreme Court and shall be reported by casetitle,
Supreme Court cause number and result to the State Reporter Publishing Company and to
West Group in the quarterly table of noncitable cases issued by this Court.

3 Blackcrow contends that his state and federal right to the effective assistance of
counsel was violated when histrial attorney did not offer jury instructions on accomplice
testimony. Blackcrow appealed his conviction and did not, in the direct appeal, argue that
histrial counsel was ineffective. Blackcrow points out that the same counsel represented
him at trial and on appeal. Thus, in order to raise theissue, his counsel would have had to
argue his own ineffective assistance. Blackcrow contends that, given this untenable
situation, he should not be barred for not having raised arecord-based claim on direct appeal .
Rather, he should be alowed to raise the issue for the first time on appeal from the denial
of his petition for postconviction relief.

4  TheStatecontendsthat (1) defense counsel had avalidreason for not requesting jury
Instructions on accomplice testimony and, thus, was not ineffective for failing to do so; (2)

any error in not requesting such instructions was a matter of record and should have been



raised on direct appeal; and, (3) since the issue was not raised in Blackcrow’ s petition for
postconviction relief, it cannot be raised for the first time on appeal from the denial of that
petition.

15 Blackcrow concedesthat he did not raisetheissue of counsel’ sfailureto request jury
Instructionsin his petition for postconviction relief.

6  Wehold that, since Blackcrow did not raise the issue of counsel’ sfailureto request
jury instructions on accomplicetestimony in his petition for postconviction relief, he cannot
raise the issue for the first time on appeal. Sate v. Weaselboy, 1999 MT 274, 16, 296
Mont. 503, 116, 989 P.2d 836, 1 16.

7 Thejudgment of the District Court is affirmed.

ISIW. WILLIAM LEAPHART

We concur:
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