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This case was originally consolidated on August 1, 2008. Hearing in this case

- -took place on October 1 and 2, 2012. At that time this author was presiding over cases

in this Basin as a Senior Water Master. On September 16, 2013, this author was
appointed as the Associate Water Judge for the Montana Water Court. The trier of fact

who presided over hearing in this case must issue the decision. Since that trier of fact is

now the Associate Water Judge, the parties are receiving this decision rather than a

master’s report.




FINAL ORDER INDEX
Case 410-132

PROCEDURAL HISTORY..coevereieeennee ettt te ettt s s e st e ae st e ae s e saeesesse e e s e nnsnnnnene 3
ISSUES PRESENTED.......ccceitaeietrieeireeeeieeseeeiesesnetsstaseesanseeseasssssasasssssasesseessassessassesssssssassaras 5
SUMMARY OF DECISION........ccoccevrerernranne. eeteeeeste et e et re e e e b et e se e st et et e se st et asnaesanans 5
ADMISSIBILITY OF TCRC EXHIBIT-23, APPENDIX IIL .....cc.coverteiraanerereneeeteerenenanenenes 6
FINDINGS OF FACT......cccceceerene 8
I. Historical BacCK@rOUNA........cccoumerueerieeeieeeeeceeeeeeeesctrenteeseeeeeseeeesee e sresssasssneassessssnsnsseeseesssananes 8
II. TCCC Early DevelOpment ........ccccoeueriererrmriecceceeiesieneereseseeeceeenesteenteesesesateeesessssesnesenses 9
III. Priority Date for TCCC Reservoir DEVElopment.......cc.vuuceeemceueeuiinemencensisinsesscssenaeenens 12
TV, VOLUINE .ttt ettt ettt e st e e ean e e e e e st s e e ateesa e s e s e neeanansanans 17
V. Period of Diversion and Period 0f USE .......cccecvverrireerecceertenirrrsreeseeeeeesseeeesnesnasesnesnes 20
VI. Place of Use/Acres Irrigated.......c.cccveveecervrceenrereeecennneens T 23
VIL TCCC StOCK CIAIDS ....ceuremmeeesrressesiasseseessersseesssassssnesssssssssasessssessssscsseessesesssesssssssssenss 26
VIII. TCCC’s Equitable ATUIMENLS ....cccceeeecceeetiiirriereerreeseeremrereseeseesessnesssssesnsesssnessenssesens 27
CONCLUSIONS OF LAW ..ottt ittt sseas 28
I BUrden Of PIOOL .....coccoirveeceeerreerinieisieccsnseentesessenssesnsnsesssesesasssnessessesasessssassassasesessnssnnns 28
II. Priority Date for the Eureka Reservoir Claims ........cccoievieeeeuenerrcerecnnensinrcsseneeneesesssseenenne 30
A. Eureka Reservoir as part of the Original Appropriation.......ccceceeeereeeeeeesrccreeeseraessessens 30

B. 1947 and 1957 additions to the Eureka ReServoir............ccoccecerceerevencrencn. e 32

TIL.  VORUINE. ...covrrreeeeesseeeeesasnsesssssessessssssessesssesesessssesessssss s s ss s cess s eessas s ssssessocs 33
IV. Period of Diversion/Period of Use All Claims ......ccceeveeeeeeermrrereereesesssesrenesseeeeeseesenes 34
A. Period Of DIVEISION ...cuiviiiiieiiiiiiiteeereeteeecitttnesteeees e et ce s s sane s s e smensseesaaatesesennaesnennnns 34

B. PErioq OF USE.....ouciiirieieeerteeicctetn ettt st sese s nb e st sas s aa s s b e s 35

V. Place of Use/Acres Irrigated All Claims. ......coeeeieieierreeeeeeeieeee e eeceeeesee s eaesee e e e aeeenae 35
VI. TCCC StOCK CIAIINS ..cveeeeeereierereeeeeetertssessenaesesesassassesssessassessessaesceserssesessesnsonsesenes 36
VII. Issue Remarks.........ccoceeuennnnee. eeeerrereeeaant e s e 36
VIII. TCCC’s Equitable ATZUMENLS .......ccccovrmmrerirnirimicieictnrrenieeneinicesieesses s sssssssssessenns 37
ORDER ....cuieiirieieiirireeeiessessesssestee e s sesseseasst st ssesresssesessestseess sons sotesesatsatonsessseeessesaesnesesasnsnsass 37

2




o O

PROCEDURAL HISTORY |
Water Court Case 410-132 includes six claims owned by the Teton Co-op Canal
Company (TCCC). Two of the claims represent a Teton River water right decreed to
TCCC in Perry v. Beattie, Case No. 371, Téton County (1908) (Perry v. Beattie). The
remaining four claims are based on filed rights from the Teton River. In each case,

TCCC filed a separate irrig%tioh and stock claim for the same historical water right:

Claim Priority Date | Source/Type Flow Rate
410 192867-00 St | 4/18/1890 Teton River 75.00 cfs
410 192871-00 Ir Decreed in Perry v. Beattie
410 192868-00 St | 4/18/1890 Teton River 100.00 cfs
410 192872-00 Ir Filed Right
410 192869-00 St | 4/18/1890 Teton River None
410 192873-00 Ir _ ‘ Filed Right i

All six claims appeared in the Temporary Preliminary Decree for this Basin with the
same priority date, source, period of diversion, period of use, point of diversion, and
place of use.

TCCC acknowledges it is entitled to a 75.00 cfs (3,000.00 miner’s inch) total ~

flow rate from the Teton River. Assuming its decreed rights, 410 192867-00 and 410
192871-00, are confirmed through this process, TCCC has indicated claims 410
192868-00, 410 192869-00, 410 192872-00, and 410 192873-00 are duplicate ﬁ]ings
that can be dismissed.

All six claims received objections from the Teton Co-op Reservoir Company
(TCRC) and the Lower Teton Joint Objectors (LTJO). The Farmers Co-op Canal
Company (Farmers) filed and subsequently withdrew objections to all thrc;e irrigation
claims. The C Hanging L Ranch filed and subseqqenﬂy withdrew Notices.of Intent to
Appear on all three irrigation claims. This left TCRC and LTJO as the only objectors.

There are foui irrigation companies located on the Teton River above Choteau,
Montana. Cases addressing the water right claims held by each company have been on
the same hearing track. The Court conducted a separate hearing for each case and did

not issue any decisions until all four cases had been through a hearing. The final hearing
/
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took place in December 2012. Decisions in these cases are being issued in the order the
case was heard. The Court has issued decisions in cases 410-129 (Eldorado Co-op
Canal Company) and 410-118 (Farmers).' Case 410-132 is the third decision in thlS
group of cases.

Cross motions for summary judgment filed by TCCC, TCRC, and LTJO, were
denied by the Court on August 9, 2011. On December 28, 2011, the Chief Water Judge
dismissed the objections to the Master’s Summary Judgment ruling and recommitted the
case to the Court for further proceedings.

All exhibits were exéhanged prior to hearing. Following this exchange, the
parties filed objections to exhibits. By agreement, all exhibits that did not receive
objections are a part of the record, even if they were not used at hearing. Exhibits that
received prehearing objections and were not offered into evidence at hearing are
excluded from the record. Objections to .speciﬁc exhibits were addressed at hearing as
those exhibits were offered into evidence. Exhibits with prehearing objections that were
used at hearing were deemed admitted if the objection was not renewed at hearing. At
hearing, the Cc;uﬂ took objections to TCRC Exhibit 23 Appendix IIT under advisement
and allowed testimony based on this portion of the exhibit. These objections are
addressed below.

The Court takes judicial notice of the 1962 Teton County Water Resource Survey
text and maips (Water Resource Survey). The Court also takes judicial notice of
proceedings in cases 410-84 (TCRC), 410-118 (Farmers), and 410-129 (Eldorado).

On October 1, 2012, TCCC and LTJO filed a Stipulation that served to resolve all
LTJO objections. The terms of the Stipulation are addressed as necessary in this Order.

Hearing in Case 410-132 was held on October 1 and 2, 2012, in Choteau,
Montana. TCRC was the single remaining objector. The hearing addressed the TCRC
objections, the terms of the TCCC-LTJO Stipulation, and all issue remarks.

! The decision in Case 410-129 was issued as a Master’s Report. The report received objections. On November

21, 2014 the Chief Water Judge issued his Order Amending and Adopting the Master’s Report. The decision in
Case 410-118 was issued as an Order of the Associate Water Judge. Both decisions are currently on appeal to the-
Montana Supreme Court.
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ISSUES PRESENTED

The following issues were raised by TCRC objections, issue remarks, and the

TCCC-LTJO Stipulation:
1. Priority Date:

Can TCCC claim offstream storage in Eureka Reservoir as part of
the original 1890 appropriation represented by claims 410 192867-00 and
410 192871-00?

Do 1947 and 1957 additions to the storage capacity of Eureka
Reservoir constitute expansions of the original appropriation, more
appropriately represented by water right claims with junior priority dates?

2. Volume:

Do TCCC’s claims require a quantified volume, and if so, what is
the appropriate total volume and how should that volume be divided among
TCCC’s claims?

3. Period of Diversion/Period of Use:
What is the appropriate period of diversion and period of use for all
TCCC’s claims? '

4. Place of Use/Acres Irrigated:
What is the appropriate place of use and acres irrigated for TCCC’s
- claims?

5. Stockwater:
Are separate statements of claim for stockwater a valid reflection of
TCCC’s historical use?

6. Equitable Arguments:
‘Is TCRC estopped by Laches, Waiver, Judicial Estoppel, and
Collateral Estoppel from asserting any right to take Teton River water
-ahead of TCCC?

SUMMARY OF DECISION

The original 1937 Eurecka Reservoir was contemplated as part of TCCC’s April
18, 1890 appropriation and is therefore properly included on water right claims 410
192867-00 and 410 192871-00. Additions to the capacity of the Eureka Reservoir in
1947 and 1957 constitute expansions of the original appropriation that must be reflected
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in more junior water right claims. Claims 410 192868-00, 410 192872-00, 410
192869-00, and 410 192873-00 will be amended to represent these junior water right
claims.

A quantified volume is necessary for the future administration of TCCC’s water
right claims. TCCC is entitled to a 12,000.00 acre foot annual volume for its 1890 water
right claims; 1947 priority date irrigation and stock water right claims with a combined
1,000.00 acre foot annual volume; and 1957 priority date irrigation and stock water right
claims with a combined 1,000.00 acre foot annual volume. TCCC’s total annual volume
for all claims is 14,000.00 acre feet.

TCCC’s has historically diverted water throughout the year. Its period of
diversion, for all claims, shall remain as claimed, January 1 to December 31. TCCC
failed to support an expansion to its period of use. Therefore the period of use shall
remain as claimed, April 20 to October 14, for all claims. TCCC’s historical place of
use totals 17,322.00 acres with a 7,650.00 acre limit on annual irrigation.

TCCC’s stockwater claims are valid reflections of historical use. The combined
use for each corresponding irrigation and stock claim does not serve to expand the
original appropriation. The stock claims can only be used when TCCC is diverting the
corresponding irrigation claims.

TCCC raised several equitable arguments including; Laches, Waiver, Judicial
Estoppel, and Collateral Estoppel. Based on these arguments, TCCC asserts TCRC
cannot claim a right to Teton River water ahead of TCCC. These arguments are
appropriately addressed in Case 410-84.

ADMISSIBILITY OF TCRC EXHIBIT-23, APPENDIX II1
Exhibit TCRC-23 is the TCCC By-Laws as amended and adopted by the Board of
Directors on February 21, 1990. There are four Appendices to the By Laws:
a. Transcript of excerpts from the March 9, 1894 edition of Northwest Magazme
b. List of TCCC officers and board members from 1920 to 1990.
c. Document entitled “A Little History and a Few Interesting Tidbits about the




Teton Coperative [sic] Canal Company” by Les Otness.

d. Water Conversion Table.

At the time Les Otness wrote his “History and Interesting Tidbits,” he was TCCC
president. His stated purpose for this attachment to the By-Laws was to preserve
important company history that was slipping away. He noted that all of the people that-
could have told him things about the early days were dead and gone. Otness himself has
passed away. He identified several sources for his history including old records in the
courthouse, several local abstracts, the local newspapers, TCCC minutes, and word of
mouth.

TCRC introduced the exhibit at hearing through the testimony of Charles Crane
who is the current Secretary/Treasurer of TCCC. Mr. Crane was a company director in
1990 when the By-Laws in TCRC-23 were adopted. Mr. Crane took issue with some of
the information in Appendix III indicating it was mostly correct but not complete.
(Crane 9:22, Day 1) Mr. Crane did not dismiss the Otness history as wrong, he simply
had somewhat different recollections. : '

TCCC objected to Appendices I and III as hearsay. The Court allowed Appendix
I (magazine excerpts) under the Rule 803(16), M.R.Ev., exception to hearsay for ancient
documents. The Courf took the hearsay objections to Appendix III under advisement
and allowed TCRC to obtain testimony on the entire exhibit. TCCC renewed its
objections to Appendix III in its post-hearing filings. |

TCRC acquired this exhibif from TCCC through discovery. It appears TCCC has
kept all three attachments with the By-Laws since they were adopted in 1990.
Therefore, Appendix III is over twenty years old. TCCC does not question the
authenticity of the document. Rather it takes issue with the accuracy of the document.
As aresult, it qualifies under the Rule 803(16), M.R.Ev., exception to hearsay for
ancient documents. In addition, a history of the company drafted by the company
president in an attempt to preserve that history has the circumstantial guarantees of
Hustwoﬁhiness that qualify under the Rule 803(24), M.REv., éxception to hearsay.
Appendix III is admissible as part of Exhibit TCRC-23 and should receive the




appropriate weight and credibility. ,
FINDINGS OF FACT

I. Historical Background
1. The Teton River rises northwest of Choteau, Montana, on the Rocky

Mountain Front. After leaving the mountains, the river travels generally east for several _

miles. About twenty miles from the mountains, the river reaches the junction of U.S.
Highway 89 and the Teton Canyon Road. At this point, the river turns southeast for ~
~ several miles passing just south of Choteau. It then turns northeast and travels in this
direction until it passes under Interstate 15 near Collins, Montana. The river then turns |
generally east and travels nearly one hundréd miles to its conﬂuencp with the Marias
River at Loma, Montana. (Water Resource Survey)

2. North of the river and generally east of Highway 89 11es the Burton Bench
The bench is relatively flat, sloping to the northeast. Early settiers identified the Burton
Bench as prime farming land that would greatly benefit from irrigation. However, due
to its distance from the Teton River, it was clear irrigation development would be

expensive. As a result, several private groups embarked on projects to develop ditch

systems capable of servicing the Burton Bench and the surrounding area. The earliest of”

these projects was the Eldorado Ditch Company, followed in succession by the Teton
Co-op Canal Company, F ari:ners Co-op Canal Company, and Teton Co-op Reservoir
Company.” All four companies developed ditch systems capable of taking water from
the Teton River and delivering it to the Burton Bench and surrounding area. The TCCC
point of diversion is below the other three companies on the river. As a result, TCCC is
able to service only the southern-most portion of the Burton Bench with its canal system.
3. Eldorado has hjs’éoﬁcally been considered the most senior of the four
compauies, followed by TCCC, Farmers, and TCRC. The actual priority dates for each

company’s water rights and the terms for their water right claims under those priority

dates are at issue in this adjudication. The Eldorado system has no storage capability. It

2 Teton Co-op Canal Company (TCCC) is commonly referred to as “Eureica” and 6ccasiona]ly as the “Burton
. Ditch.” Teton Co-op Reservoir Company (TCRC) is commonly referred to as “Bynum.” This decision uses TCCC
-and TCRC to refer to these companies.
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is a direct flow system that is completely reliant on available flows from the Teton River
during the irrigation season. Farmers and TCCC have limited offstream storage and are
able to use a combination of direct flow water and stored water. TCRC has an offstream
storage right for the Bynum Reservoir which is significantly larger than the other
companies. TCRC relies almost completely on stored water for irrigation. In addition,
Eldorado, Farmers, and TCCC all have agreements that allow private irrigators to
receive their water rights through the various company canals. For example, Ottis Bryan
(Case 410-134) accesses his Teton River water rights through the TCCC Canal.

4. TCCC maintains a single headgafe on the Teton River located in the
NENWNE of Section 35, T25N, R6W, Teton County. From this point, the TCCC Canal
travels a short distance east to Eureka Reservoir located in Sections 25 and 36, T25N,
R6W and Section 31, T25N, R5W. The current capacity of the reservoir is 5,500 acre
feet. From the reservoir, the Eureka Canal travels generally east along the north side of -
the TCCC project. Two main lateral canals split off from the Eureka Canal as it flows
through the TCCC place of use. Lateral A leaves the main canal at the center point

“between Sections 25 and 36, T25N, R5W, and travels generally south and then éast for
several miles. This lateral and its branches service the western portion of TCCC’s place
of use. Lateral B leaves the main canal at the center point between Sections 29 and 32
T25N, R4W and travels generally southeast, terminating a short distance from the Teton
River in Section 5, T24N, R3W. This lateral and its branches service the eastern portion
of TCCC’s place of use. (TCCC-32 and TCRC-9)

II. TCCC Early Deveiopment

5. TCCC’s Teton River water right claims 410 192867-00 and 410 192871-
00 are based on a Notice of Appropriation filed by a group of Helena, Montana investors
led by Zachery T. Burton.> The group claimed an April 18, 1890 priority date for 3,000
miner’s inches for “...gathering said waters in a reservoir and using it to irrigate

adjacent lands in Township number 25 North of Range 4 and 5 west.” The

3 In addition to Burton, the group included Rettie Burton, Ulysses G. Allen, Millard F. Allen, Sarah E.
McGanghey, and Clara S. Hannell.
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contempléted point of diversion was located on the north bank of the Teton River “...six
hundred sixty five feet from the S.E. corner of the S.W.4 of Section thirty one (31)
Township Twenty five (25) North of Range five (5) West, thence running, or to run, to
and upon said described land (and through said land, if we so desire, to any requisite

- .point of final discharge).” (TCRC-1)

6. The actual point of diversion developed by the Burton group was located
about two miles further up the Teton River in the NENWNE of Section 35, T25N, R6W.
The change was necessary to develop the Eureka Reservoir site. (T‘CRC-9 ; Westenberg
4:10, Day 1) It does not appear TCCC ever developed the Section 31 diversion
referenced by the Burton Notice of Appropriation. |

7. Zachery T. Burton and others filed at least three additional notices of
appropriation for Teton River water rights. Although Burton and his successors asserted
some of these claims in subsequent litigation, they did not survive the Perry v. Beattie
Decree and were not a factor in the development of the TCCC system.* None of the
water rights identified in these notices of appropriation are at issue here.

8.  The original appropriators of the April 18, 1890 right formed the Eureka
Reservoir, Canal and Irrigation Company with Zachery T. Burton as company president.
This company ﬁn-lctioned‘for a few years before it became necessary to refinance the
project. In about 1893, Zachery T. Burton formed the Montana Land and Water
Company which assumed all debt and obligations of the previous company. (TCRC-23)
Unfortunately, all records of both companies have been lost. As a result, the actual
structure and purpose of the companies is unknown.

9. In 1898, the Montana Land and Water Company filed a complaint in
district court to adjudicate certain water rights in this stretch of the Teton River. The

4 April 9, 1890 / 3,000.00 miner’s inches (TCRC-4); August 27, 1890 / 20,000.00 miner’s inches (TCRC-2); and
April 29, 1891/ 10,000.00 miner’s inches (TCRC-3) The August 27, 1890 appropriation never appears again in
the evidence and is never asserted by TCCC or its predecessors. The April 9, 1890 and April 29, 1891
appropriations were asserted in the complaint in Montana Land and Water Company v. Farmers Cooperative
Canal Company Case 219, Teton County. The district court decreed 3,000.00 miner’s inches with an 1891 priority
date to Montana Land and Water Company. (TCRC-5) The successor to Montana Land and Water Company,
Russell E. Shepherd, again claimed the April 9, 1890 and April 29, 1891 appropriations in his amended answer in
Perry v. Beattie. The Perry v. Beattie decree awarded TCCC 3,000.00 miner’s inches with the April 18, 1890
priority date as Shepherds’ successor.

10
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company's Second Aﬁlended Complaint, filed on March 29, 1899, sheds some light on
its business. The filing states the purpose of the organization is, “among other things,”
to construct canals, ditches, flumes and other works for conveying water and supplying
that water to the public. Those “other things” apparently included acquiring land
serviced by the project. The complaint states that the Montana Land and Water
Company owned over 8,000.00 acres of land at that time. This is distinct from the other
irrigation cooperatives which did not speculate in land. (TCRC-4) By the time the
Montana Land and Water Company filed its complaint, it had developed an extensive
ditch system and diverted water for several years. However, it had not issued any shares
to water users.

10. By 1902, Zachery T. Burton had left the area under questionable
circumstances. (TCRC-23) Burton apparently issued a series of Montana Land and
Water Company bonds that were all purchased by L.F. Easton. Shortly thereafter,
Burton absconded with the money. Easton’s partner Russell E. Shepherd of Austin,
Minnesota, took over management of the Montana L.and and Water Company. (TCRC-
23) In 1903, Shepherd incorporated the Teton Co-operative Canal Company with
capital stock valued at $30,000.00 divided into 60 shares with a par value of $500.00
each. Shepherd was listed as the owner of 56 shares. The two other incorporators

owned two shares each. The Articles of Incorporation did not identify or claim

ownership of any water rights. (TCCC-4) While there were a number of parcels that

were being irrigated by this point in time, it does not aﬁpear any stock hﬁd been
transferred to land owners.

11.  Shepherd was named as a defendant in the Perry v. Beattie litigation and
filed a separate answer and cross complaint. (TCRC-6) In his April 17, 1905 Amended
Answer and Cross Complaint, Shepherd claimed ownership of the same 8,000.00 acres .-
identified in the prior Montana Land and Water Company litigation. He asserted
ownership of the April 18, 1890 Teton River water right first appropriated by Burton and
his partners. Shepherd referenced the Montana Land and Water Company litigation and
stated that he was the successor to this company. Although he had formed the Teton Co-

11
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op Canal Company two years prior to this filing, Shepherd made no mention of his new
company. (TCRC-6) By the time the district court issued the Perry v. Beattie decree in
1908, Shepherd had transferred ownership of the April 18, 1890 Teton River water right
to TCCC. The Decree awards the April 18, 1890, 3,000.00 miner’s inch right to TCCC

-as Shepherd’s successor. There is no further reference to Russell E. Shepherd in the
record.

12.  Since 1908, TCCC has owned the April 18, 1890 Teton River water right
and all canals, ditches, and reservoirs associated with this project. There is no evidence
indicating that TCCC ever acquired any real property from Russell E. Shepherd, or that
TCCC ever engaged in any land speculation. Rather, it managed an irrigation system for
the benefit of its shareholders. Company income was based on shareholder assessments
for water delivery. System improvements could only take place with approval of the
board of directors, and in some cases, shareholders. (TCRC-23) Aggressive
development with borrowed money was a thing of the past. Burton, Easton, and
Shepherd were gone.. TCCC was now owned and operated by shareholders who
depended on the company for their irrigation and stockwater. It is apparent from
company minutes that there was now a cautious approach to development and financial
risk.

III. Priority Date for TCCC Reservoir Development

Issue #1: Can TCCC claim offstream storage in the Eureka Reservoir as part of
the original 1890 appropriation as represented by claims 410 192867-00 and 410
192871-00? '

13.  The original appropriators of the vApril 18, 1890 water right intended to
develop reservoirs. They aggressively pursued this development. An 1892 plat map of
the entire Eureka Reservoir, Canal and Irrigation Company system shows an extensive
system of canals and ditches, as well as three reservoirs: Eureka Reservoir, Glendora
Reservoir, and Ivy Reservoir.” (TCCC-2, TCRC-9) The map is part of the pompany’s

application for Government Land Office (GLO) permits and includes sworn statements

5 This plat map and related documents regarding GLO approval of the reservoir sites were not filed with the Teton
County Clerk and recorder until March 14, 1929. (TCRC-31, p. 110)
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from company engineer Millard Allen and company president Zachery T. Burton. In his
statement, Allen indicates the company constructed 42.87 miles of ditch by April 18,
1892 and surveyed three reservoir sites which it intended to develop. Comparing the

1892 plat map (TCRC-9) to TCCC’s current system (TCRC-32) reveals that much of the

~ - original ditch system has not substantially changed. Subsequent exhibits show that . . -

TCCC received permission to develop the reservoirs and built reservoirs at the Glendora
and Ivy sites within a few years. While TCCC controlled the Eureka site and ran its
canal through a natural lake bed at this location, it is not clear if TCCC could actually
store water at the Eureka site prior to 1936. (TCRC-10) ‘

14.  The parties were able to provide very little evidence showing TCCC’s \
development between 1893 and 1908. All of the exhibits accepted into evidence relate
to the district court cases that culminated in the Perry v. Beattie Decree. All of the
cbrporate minutes and other related business documents from Eureka Reservoir, Canal
and Irrigation Company and the Montana Land and Water Company are lost. TCCC’s
record of director and shareholder meeting minutes begins in 1920. As a result, there is
a significant period of time with no evidence regarding TCCC’s progress towards
developing Eureka Reservoir. Howéver, this should not be viewed as a lack of progress.
We simply do not know what the company was doing in relation to the TESErvoir.

- 15, On August 4 and 5, 1909, GLO Special Agent R. M. Hattersley inspected
- “all three TCCC reservoir sites. In his subsequent reports, Hattersley indicated the
Eureka and Glendora Reservoir sites were sufficiently developed to qualify for final
GLO approval. (TCRC-10 & -11) He was unable to find any development at the Ivy
Reservoir site and recommended cancellation of this reservoir site permit. (TCRC-12)
There is no record of any‘ follow-up on Hattersley’s reports for several years by either
TCCC or the GLO. The GLO did not revoke the Ivy Reservoir permit.

16.  On December 15, 1926, GLO inspector T.J. Garvey issued his report on
TéCC Garvey found the project had been constructed as contemplated with the
exceﬁtion of Eureka Reservoir. It is unclear why Hattersley and Garvey differed in their

assessment of the Eureka site and the Ivy site. In any case, TCCC secretary H. E.

13
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Passmore informed Garvey the company planned to develop the Eureka site. Garvey
recommended the GLO call on TCCC “to file proof of ownership of the grant, and proof
of construction, and inform this office relative to further proper procedure.” (TCRC-13)
TCCC responded with the joint affidavit of president Yelte Baker and secretary H.E.
Passmore and several supporting documents. It appears TCCC was forced tc obtain -
several documents relating to their permits, such as the 1892 plat map, from GLO
archives in Washington D.C., and then submit the same documents to the GLO office in
Great Falls, Montana. (TCCC-11) These documents provided sufficient information to
satisfy the GLO. There is no evidence indicating any of the reservoir permits were ever
revoked or questioned further by the GLO. |
17.  Director and stockholder minutes from the 1920’s indicate TCCC
maintained and improved the Glendora and Ivy reservoirs.’ Director and stockholder
minutes also indicate TCCC continued to explore ways to develop a resérvoir at the
Eureka site. In 1921 the TCCC board of directors pursued reservoir development with
the State Engineer’s office. This included additional surveys of the Eureka site,
discussions with land owners at that site, and pfesentations to TCCC shareholders by the
State Engineer. (TCRC-31, p. 20-24) During this period of time, TCCC filed a notice
of appropriation for 100.00 cfs from the Teton River for this project. (TCRC-17) This
appears to be an attempt to increase TCCC’s available flow from the river in »
_contemplation of reservoir development and was likely filed at the suggestion of the
-State Engineer. |
18.  TCCC pursued Rrivate financing of Eureka Reservoir from banks in Great
Falls, Montana, but was unsuccessful. (TCRC-31, p. 25) The company considered
forming an irrigation district and issuing bonds to finance the project. (TCRC-31, p. 31)
While a majority of the stockholders voted to form the district (33), they were unable to
obtain the required 2/3 maj ority of all stock (40) and the motion did not pass. (TCRC-
31, p. 35) The board of directors then formed a committee to continue to explore

options for developing the Eureka site. (TCRC-31, p.37)

¢ For Example, see TCCC-9, 3/11/1920, 8/18/1921, 4/15/1922, 1/23/1923/, 10/6/1923, 2/4/1928. ‘
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19.  Through the 1920s, TCCC’s annual budget ran about $1,500.00 to
$2,500.00. (For example TCRC-31, p.70, 1924; p. 77, 1926; p. 87, 1927; p. 141, 1935)
This was apparently sufficient to pay employees, maintain canals and turnouts, and
allow for some improvements to the system. The cost of building Eureka Reservoir was
estimated at $25,000.00. (TCRC-31, p. 149) This represented a significant financial
burden. Nonetheless, in 1936, shareholders voted to apply to the State Water
Conservation Board for a loan. The project received state approval and Eureka
Reservoir was built over the winter of 1936-37. (TCRC-23) The original capacity of
. the reservoir was approximately 4,000.00 acre feet. TCCC raised the height of the dam
by two feet in 1947 and another two feet in 1957. Each of these additions added
approximately 750.00 acre feet in storage capacity. Since 1957, reservoir capacity has
been 5,500.00 acre feet. (Crane 9:22, Day 1) |

20.  Historical reservoir development by TCRC and Farmers offer useful
comparisons for this area of Montana.” The TCRC préj ect began with a July 3, 1902
Notice of Appropriation for 3,000.00 cfs from the Teton River. TCRC is a storage
project. Without the Bynum Reservoir, TCRC shareholders would not receive any
significant water from the Teton River. The TCRC developers conducted survey/s and
obtained the necessary rights of way from the GLO. The original appropriator formed
the Land Redemption Company and the first Teton Co-op Reservoir Company. By
1906, the original developer, Donald Bradford, had become controversial. At this point,

Bradford transferred the water right and rights of way to a new group of water users who

incorporated the s,ecénd Teton Co-op Reservoir Company and proceeded with

~ development. The company made some progress but suffered inevitable setbacks as it
attempted to construct a canal and reservoir. The( company and potential water users
explored various ways to facilitate financing the broj ect, including proceeding under the

~ Carey Land Act or forming an irrigation district. This spawned controversy among

7 See Cases 410-84 (TCRC) and 410-118 (Farmers). Case 410-84 is submitted to the Water Court and is waiting
for a decision. The historical recounting of development of TCRC reflects the proposed findings of fact filed in
Case 410-84 by TCRC. Case 410-118 has a Water Court decision and is currently on appeal to the Montana
Supreme Court. :
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shareholders which led to litigation. When the litigation was resolved, work on the dam
and canal proceeded. TCRC may have stored some water in the reservoir by 1910. It
did not complete the reservoir until 1927, 25 years after Bradford filed the original
appropriation. (TCRC Proposed Findings of Fact, 4110—84)

21.  Farmers reservoir development may-be a better comparison. Both Farmers
and TCCC are primarily direct flow systems. Offstream storage allows these companies
to provide water further into the summer although they can both function without
storage. While Farmers encountered some setbacks with reservoir development, they
weré not as significant as either TCCC or TCRC. Farmers appropriated its original
water right in 1897 and completed Harvey Lake Reservoir by 1913, a period of 16 years.
However, Farmers Reservoir was not completed until 1942, a period of 45 years. (Final
Order Regarding Farmers Co-op Canal Company Water Right Claims, 410-118)

22.  All three companies had similar goals and issues. They were all developed
during the same era in the same part of the state. Given this history, the inevitable
conclusion is that reservoir development by small private irrigation companies during
the first half of the 20™ century took time.

23. A sizeable reservoir at the Eureka site was part of the original intent of the
appropriators. TCCC established an 1890 water right that included offstream storage
through the combination of early development of two small reservoirs and the eventual
development of a larger reservoir. The preponderance of the evidence indicates that
TCCC proceeded with reasonable diligence under the totality of the circumstances
presented. The evidence supports offstream storage in Eureka Reservoir, as represented
by the 1937 completion of the Eureka Reservoir, as part of TCCC’s April 18, 1890 water
right.

Issue #2: Do 1947 and 1957 additions to the storage capacity of Eureka
Reservoir constitute expansions of the original appropriation, more appropriately
represented by water right claims with junior priority dates?

24.  The evidence before the Court shows that construction of Eureka
Reservoir in 1936 and 1937 was the culmination of a process that began in 1890. That
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process was long and arduous, but ultimately successful. First use of the reservoir in
1937 represents completion of that original intent. There is no evidence indicating that

two subsequent expansions of the storage capacity of the reservoir were part of the

original plan. Rather, these increases in storage capacity represent expansions of storage

.. capacity beyond the original intent.

25.  The 1947 and 1957 expansions resulted in the ability to store more water.
This type of expansion has the effect of increasing the burden on the source. By decree,
TCCC was limited to a 3,000.00 miner’s inch flow rate. Since TCCC could not increase
this flow rate, the increased burden on the source would manifest itself in an expansion
of annual diverted volume. TCCC would need to take more of its available flow lrét:e‘ for
longer periods of time to add to reservoir storage. While TCCC has shown that it
historically diverted some water in every month of the year, the evidence prior to 1963
does not show the actual amount of those diversions or how those diversions changed
after 1947 and 1957. Commissioner records begin in 1963 and therefore do not provide
any comparison of annual volume before and after the reservoir expansiohs.
Nonetheless, adding a total of 1,500.00 acre feet of storage capacity would serve little
purpose if TCCC did not increase its total diverted volume.

26.  Since the 1947 reservoir expansion and the 1957 reservoir expansion
allowed TCCC to increase its total diverted volume, the expansions should be
represented by junior.irrigation and stockwater right claims. The significant element of
these junior rights is the Quantiﬁéd'Volume. Volume is discussed in the next section of
this decision. The actual terms for these junior rights are provided at the end of this
decision.

IV. Volume

Issue: Do TCCC’s claims require a quantified volume, and if so, what is the
appropriate total volume, and how should that volume be divided among TCCC’s
claims?

27. TCCC’s original claim filings used irrigation district statement of claim
forms provided by the DNRC. Following DNRC policy, TCCC combined all of its
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irrigation claims on one form and all of its stock claims on a separate form. TCCC

claimed an annual volume of 41,233.05 acre feet per year (a/f) for all its irrigation

claims (TCRC-28) and an additional 85.077 a/f for all of its stock claims. (TCRC-29)
During claim examination, the DNRC determined all TCCC irrigation claims were
primarily direct flow claims and removed the quantified volumes.® Pursuant to claim

examination rules, the quantified volumes were also removed from the stock claims. As
a result, all of the TCCC claiums appeared in the TPD with volume remarks rather than
| (iuantiﬁed volumes. |

28.  The TCCC-LTJO Stipulation calls for a 14,000.00 a/f total volume for all

TCCC Teton River water right claims. The ﬁrsf 12,000.00 a/f attach to “any
combination of TCCC’s irrigation claims with a priority date of not earlier than April 18,
1890.” (Stip.q5) The Stipulation goes on to state that LTJO does not object to TCCC
receiving “ an additional high-water irrigation claim, whether one of the claims

consolidated in this case, or an implied claim, with an additional volume of 2,000.00

acre feet per year. ” (Stip. § 6 emphasis added) The Stipulation states the water
commissioner will determine if high water is available. It then provides two definitions
for high water:

a. The term “high water” means a year when water availability on the
Teton River is sufficient to satisfy the water rights of Teton River users
using water below TCCC’s point of diversion from May 1 to July 1.

b. The term “high water year” also includes a year when water availability
on the Teton River is sufficient to satisfy stockwater rights senior to
TCCC’s April 18, 1890 priority date using water downstream from TCCC’s
point of diversion from November 1 to January 1. (Stip.  6)

These definitions add restrictions to the “high water” right although it is not clear if they
limit the period of diversion or give the right a year round period of diversion with

restrictions from May 1 to July 1 and from November 1 to January 1.

® Irrigation claims where the reservoir capacity is considerably less than the annual volume are considered direct
flow claims and receive no quantified volume. Rule 51(f), W.R.C.E.R. In this case, the capacity of Eureka
Reservoir, 5,500.00 AF, is considerably less than the original claimed volume, 41,233.05 AF. Itis also
significantly less than the volume TCCC is currently claiming.
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29.  The term high water typically refers to more junior water rights that only
receive water during spring runoff. On decreed strear;ls, all rights junior to the decree
are-often referred to as high water rights. The language in the TCCC-LTJO Stipulation
gives TCCC a high water right for 2,000.00 a/f. This is clearly a junior right that should
be administered under its own priority date. The stipulation does not identify a priority
date for a junior right.

30. Inits post-hearing filings, TCRC agrees with a 14,000.00 a/f total volume
but advocates for a smaller volume for the 1890 direct flow decreed right and three

junior implied claims for Eureka Reservoir:

- 1890 8,500.00 a/f (original direct flow right)
1936 4,000.00 a/f (original Eureka Reservoir)
1957  750.00 a/f (first increase to storage capacity)
1947 _ 750.00 a/f (second increase to storage capacity)
Total 14,000.00 a/f

This gives TCCC a total volume of 14,000.00 a/f, but makes 5,500.00 a/f of that volume
more junior. \

31.  Prior to 1963, there is virtually no record showing annual volumes.
Starting in 1963, commissioner records provide this information.” Based on
commissioner records, TCCC was able to divert over 12,000.00 a/f in four out of the ten
years from 1963 to 1972. In three of those years, TCCC diverted over 14,000.00 a/f.
(TCCC-21) This constitutes diversions of over 14,000.00 a/f thirty percent of the time.
This amount of use supports a 14,000.00 a/f total volume as within historical use. The
commissioner records include volume increases resultihg from the 1947 and 1957
expansions to Eureka Reservoir.

32. The 1947 and 1957 expansions to the Eureka Reservoir should be
represented by junior irrigation and stock water right claims. These expansions are the

logical points where volume increased and are therefore the logical priority dates for

® However, the commissioner only calculated a volume for the TCCC canal. By agreement, Ottis Bryan has used
the TCCC canal for his private direct flow decreed rights since at least the 1960s. (See 410-134) Bryan’s annual
volume averaged about 1,400.00 a/f. (Westenberg 10:38, Day 2) After removing Bryan’s volume, the '
commissioner records support a total volume of 14,000.00 a/f for TCCC.
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- junior water rights reflecting those increases.'® The 2,000.00 a/f stipulated high water

volume could all be placed under a more junior 1957 date. Or, the volume could be split

~ between the two dates. Splitting the volume is the more historically accurate approach.

Since either date is significantly junior on this source, splitting the high water volume

“has no practical effect. Therefore, two junior water rights with 1,000.00.a/f volumes,. - - -

one with a 1947 priority date and one with a 1957 priority date, are a reagonably

accurate reflection of TCCC’s historical use.

33.  Based on evidence of historical use and the terms of the TCCC-LTJO
Stipulation, TCCC is entitled to a 12,000.00 a/f quantified volume for its April 18, 1890
decreed water right claims 410 192867-00 and 410 192871-00. The remaining
2,000.00 a/f will be split between a December 31, 1947 use right and a December}3 1,
1957 use right. Claims 410 192868-00 and 410 192872-00 will be amended to reflect
the 1947 water right. 410 192869-00 and 410 192873-00 will be amended to reflect the
1957 water right. |
V. Period of Diversion and Period of Use

34.  Charles Crane has been the secretary-treasurer of TCCC since 1989. A
life-long area resident, Mr. Crane was about 74 years old at the time of the hearing and '
has been involved with the TCCC system since the early 1960s. He provided the
following overview of TCCC diversion and distribution of water: TCCC typically fills

‘Eurcka Reservoir to the level of the stand pipe in the fall, reaching that level by mid-

November, although théy occasionally go further into the fall. In the spring, typically
starting between March 1 and March 15, the company tops off the reservoir. This
usually takes until early or mid-April. They start delivering water to shareholders in late
April or early May and usually stop delivering water between October 1 and October 15.
TCCC'’s diversions from the Teton River are usually shutdown by the Commissioner
between mid-June and mid-July. The company starts distributing stored water at that
time. TCCC begins fall diversions for storage after Eldorado shuts down. (Crane 11:50

10 The 1947 and 1957 expansions added 1,500.00 a/f of additional storage capacity. The Stipulations states

" 2,000.00 a/f of TCCC’s total flow rate represents junior high water. The Court will use the stipulated volume

rather than storage capacity increase.
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& 3:11, Day 1)
Issue #1: What is the appropriate period of diversion for TCCC’s claims?

35.  AUITCCC claims appeared in the Temporary Preliminary Decree with the.
same J anuary 1 to December 31 penod of d1ver510n TCRC asserts the penod of
diversion should reflect the irrigation season. TCCC’s Teton River water right claims
are primarily djiect flow claims. Meaning, the majority of its diversions occur at a time
when the water is being put to beneficial use. At the same time, TCCC’s 1890
dppropriation included offstream storage. Therefore, TCCC’s diversions are not limited
to times when it is putting water to beneficial use. TCCC can divert water for storage
and later use. Storége diversions typically occur off-season when irrigation is not taking
place. |

36. TCCC director and shareholder minutes indicate the company made off-
season diversions for storage well before Eureka Reservoir was added to the system.
(TCRC-31, p. 55, 12/10/23) TCCC tended to limit off-season diversions to-—- -~~~ -
shareholders, preferring to use these diversions to fill its reservoirs. TCCC eventually
set\a start and end date on the irrigation season and only continued water deliveries
outside of this irri gation season at the request of individual shareholders. The cost
associated with these deliveries fell on the shareholder. By 1942, TCCC had amended
its B&—Laws to define the irrigation season as April 15 to October 15. (TCRC-31, p.
171, b, 10/42) The board of directors could alter these dates at their discretion and could
deny a request for off-season water delivery. (TCRC—23) Diversions between October
15 and April 15 were initially used to fill the Glendora and Ivy (Gambie) Reservoirs and
eventually used to fill Eureka Reservoir. TCCC has not maintained Glendora or Ivy
since it developed Eureka in 1937. (Crane 1:44, Day 1)

37. TCCC minutes also address competition for off-season diversions with
both Farmers and TCRC well before Eureka Reservoir was part of its system. For
example:

a. On December 10,1923, the Board initiated the process for obtaining a water
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commissioner within the next several days. (TCRC-3,1 p. 55);

b. On March 19, 1924, the Board began exploring a potential injunction against
TCRC to shutdown off-season diversions. (TCRC-31, p. 62)

- ¢. On January 14, 1933, the Board decided to meet with the other ditch
companies and Bynum (TCRC) to discuss “keeping conditions normal as to water
running in the river in the winter season.” (TCRC-31, p. 134)

Clearly, TCCC was exerting an interest in off-season diversions from the Teton River
well before Eureka Reservoir became part of its system. However, it is not possible to
determine the nature or extent of these diversions prior to 1963 due to the lack of water
commissioner records.

38.  Although there have been water commissioners appointed to administer
the Perry v. Beattie Decree since 1908, records before 1963 are minimal and give little
useful information. It does not appear the district court appointed a commissioner every
year. Starting in 1963, a commissioner has been appointed every year and has
administered the river year round."" These commissioner records prov1de a great deal of
mformatlon (TCCC 2 1) A-l’rt‘loug;lrthese records post—date Eureka Reserv01r mcludmg “
the 1947 and 1957 expansions, they offer significant information regarding TCCC’s
historical diversions."

39.  From 1963 to 1972 TCCC took water during every month of the year.
Diversions after 1972 follow the same pattern. (TCCC-21) While these diversions did
not take place every year they are sufficiently common to support a year round period of
diversion.

40.  The evidence supports a January 1 to December 31 period of diversion for

all TCCC Teton River water right claims.

Issue #2: What is the appropriate period of use for TCCC’s claims?

1 Although TCRC did not have a decreed right, its deliveries were administered by the commissioner and included
in the annual records.

12 n this adjudmatlon, historical use is defined as use prior to the date the Water Use Act became law, July 1,

1973. .
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41.  All TCCC claims appeared in the Temporary Preliminary Decree with the
same April 20 to October 14 period of use. This period of use is the result of a pre-
decree amendment TCCC submitted to the DNRC on August 29, 2003. TCCC now
asserts an April 1 to November 1 period of use. This constitutes an increase to this
claim element and therefore must be-supported by evidénce showing that this increase is
an accurate reflection of historical use. TCCC presented no evidence to support this
period of use increase.

- 42.  Since 1942, TCCC By-Laws have set the irrigation season or period of use
at April 15 to October 15. (TCRC-31, p. 171, 1/10/42) The 2005 By-Laws keep that
same p‘eriod ofuse. (TCRC-23) Shareholders can request an extension of this season
and can receive water at their own expense. (TCRC-23) TCCC provided no evidence

“showing that shareholders ever take advantage of this option. In fact Charles Crane’s
testimony did not support any extensions of the irrigation season. In his memory of 50
years as a shareholder, he recalled spring irrigation starting in late April or early May,
and fall irrigation typlcally endmg in the first half of October, although fall irrigation

. 'was occas1ona11y extended for a short penod of time to 1rr1gate shelter belts (Crane

3:20, Day 1)

43. The company By-Laws and the testimony of Charles Crane do not support
expanding the period of use. If anything, they support the current period of use. TCCC
has provided no evidence supporting the requested increase. Therefore, the April 20 to
October 14 period of use shall remain on all claims.

VL. Place of Use/Acres Irrigated

Issue: What is the appropriate place of use and acres irrigated for TCCC’s
claims?

44. - TCCC began as a land development company. A small group of investors -
acquired a certain amount of lénd they hoped to sell to settlers. They acquired water
rights and developed a water delivery system to increase the appeal and value of the land
they hoped to sell. By design, their irrigation system was capable of servicing not only

~ the land they were selling, but also a significant amount of adjacent land.
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45. By 1908, large tracts of land were irrigated with TCCC shares. Save for
the addition of Eureka Reservoir, the original appropriation had become a reality. For
the next 70 years, the TCCC place of use changed somewhat as land and shares of
company stock were bought and sold. However, the basic footprint of the TCCC

- development did not significantly change. (TCRC-9 & 32; Westenberg 3:50, Day 1).

Throughout its history, TCCC fulfilled the function of delivering water to shareholders.
Shareholders retained the ability to move water from place to place so long as TCCC’s

ditches could deliver the water. The shareholders determined the exact location where

water was used. (Crane 2:50, Day 1)

46. TCCC’s original irrigation statement of claim filings included a place of
use consisting of 8,246.61 acres. (TCRC-28) During the DNRC claim examination
process, TCCC retained the services of expert John Westenberg and began an extensive
review of its place of use. Based on his review of various historical data sources, site
work, and interviews with shareholders, Westenberg developed criteria for an expanded
place of use or “service area” that included far more land than the 8,246.61 acres
originally claimed. Westéﬁberg used a “broad” outer boundary for the place of use that
included property serviced by the TCCC ditch system. He used simple legal
descriptions, following section and quarter section lines rather than field boundaries.
(Westenberg 11:30, Day 2) He included not only property confirmed as historically
irrigated on a historical data source, such as an aerial photograph, but also property with
strong indicators of historical irrigation. Westenberg stated these strong indicators were
location, topography, and access to ditches. This land was included even though he was
not able to confirm irrigation on a historical data source. In his expert opinion, there is
little doubt the property was historically irrigated for at least some period of time. In his
review of the aerial photographs from 1937 and 1957 and the 1962 Teton County Water
Resource Survey, Westenberg determined the TCCC place of use changed over the years
- with somewhat different property showing irrigation in each data source. The single
highest acreage total showing irrigation was 7,682.00 acres in 1937. (Westenberg 9:56,
Day 2)
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47. Bz;sed on Westenberg’s work, TCCC amended its place of use during
DNRC claim examination. All TCCC irrigation claims appeared in the Temporary
Preliminary Decree with a 17,202.00 acre place of use located within 43 parcels. At
hearing, Westenberg testified that this place of use failed to include property in the
SWSW of Section 28, -T25N; R5W, and the S2SE of Section 29, T25N, R5W totaling
120.00 acres. Westenberg stated this property met his criteria and should be added to
the place of use. (Wesfenberg 9:56, Day 2) With this addition, TCCC is claiming a
place of use that includes 17,322.00 acres hﬁg}ited. \

48.  The LTJO-TCCC Stipulation is not completely clear on acres irrigated.
The Stipulation states, “the number of acres irrigated for TCCC’s irrigation claims 410
192871-00, 410 192872-00 and 410 192873-00 is limited to a place of use of not more
than 7,650.00 acres.” The Stipulation does not specifically acknowledgé the 17,322.00
acre place of use TCCC is claiming. However, the Stipulation states the place of use
should include “the legal land descriptions as set forth in the claim abstracts re‘ferenced-
in the Temporary Preliminary Decree for the Teton River Basin.” The Stipulation then
calls for ad{ding the two parcels noted in Westenberg’s testimony. The Stipulation also
includés a ﬁlap which identifies the 17,322.00 acre place of use TCCC is currently
claiming. It is apparent thé party’s agreement calls for a 17,322.00 place of use with a
7,650.00 annual acre limit on irrigation. (Stip. | 4)

49.  TItis generally acknowledged that the annual limit on acres irrigated is far
more significant than the size of the place of use. Given the nature of the TCCC project
it would be extremely difficult to momnitor the exact location of irrigation each year when
the discretion concerning where to irrigate rests with each stockholder. The 7,650.00
acre annual limit reflects irrigation practices within the project for the last 50 years.
There has been little change in the amount of irrigated land and the location of that land
over this period of time. (Crane 3:05, Day 1) The 17,322.00 place of use is a composite
picture of historical use. It reflects the flexibility given each shareholder to determine
where hﬁgation will occur. : .

50. InCase4l10-118 (Farmers), this Court found the place of use must meet
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two criteria: 1.) the property must have been historically irrigated with company water,
and 2.) property must currently be owned or leased by a company shareholder.”® These
criteria were based on the legal requiremént-for historical use and language in Farmers
Articles of Incorporation and By-Laws. In this case, TCCC’s place of use must meet the
first criteria. Specifically the place of use must have been historically irrigated.
However, TCCC’s Articles of Incorporation and By-Laws do not include the restrictions
found in Farmers’ documents. Under Article XII Section 1'0 of TCCC’s By-laws,
(TCRC-23) TCCC shareholders can lease shares to another shareholdef or water user.
The water represented by the leased shares must be used within TCCC’s irrigation
system “Unless otherwise permitted by a vote of the stockholders at any annual meeting
of the stockholders or at any special meeting of the stockholders called for that purpose.”
(TCRC-23) In other words, unlike Farmers, TCCC places no restrictions on where its
water can be used. |

51.  The evidence before the Court shows that TCCC’s current place of use
includes land that was historically irrigated by TCCC shareholders and can currently be
serviced by its ditch system. While TCCC’s By-Laws do not specifically limit water use
to shareholder owned property (TCRC-23, By-Laws Article XII, Section 10), the
evidence indicates TCCC’s current place of use is all owned by shareholders. (TCRC-
32) Theréfore, the Court accepts the 17,322.00 acre place of use and the 7,650.00 acre
annual limit on irrigation as within historical use.
VIL TCCC Stock Claims ¢

Issue: Are separate statements of claim for stockwater a valid reflection of
TCCC’s historical use?

52. TCRC asserts that TCCC is strictly an irrigation company that has never
diverted water specifically for stock use. TCRC asserts all of TCCC’s stock claims
should therefore be terminated. However, TCRC offers no credible evidence to support

this assertion. In fact the only evidence regarding stock use of TCCC’s Teton River’

13 Case 410-118 is currently on appeal to the Montana Supreme Court. Farmers place of use is likely a part of this
appeal. . - ‘
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water rights was the testimony of Charles Crane.

53. TCCC concedes it does not divert water solely for stock. Any diversions
that are used for stock come at a time when the company is diverting water to
shareholders for irrigation. Nonetheless, it is common for shareholders to run stock on
land within the TCCC place of use and allow that stock to access company ditches-for-
water. (Crane 11:50 & 3:20, Day 1) This stock use is a multiple use of TCCC’s
irrigation water rights and is restricted to use during the same period of time. The
combined diversions for irrigation and stock do not serve to increase TCCC'’s flow rate
or annual volume. _

54. TCCC agrees it has never diverted water for stock unless it was already
diverting irrigation water. This indicates that only the irrigation claims can trigger the
diversions. Some of the water can then be reallocated to stock. But, a stock claim
cannot be diverted unless its corresponding irrigation right is being diverted. This
restriction will be noted on TCCC’s stock claims with an appropriate remark.

55.  With this restriction, the evidence supports TCCC'’s stockwater claims as
valid reflections of historical use.

56. In theprocess of reviewing all claim abstracts for this decision, it was
discovered that the place of use legal descriptions for stock claim 410 2867-00 differ
slightly from all of the other TCCC claims. To be consistent, the Court will correct the
legal descriptions for parcels 6 and 7 on this claim. .

VIII. TCCC’s Equitable Arguments

Issue: Is TCRC estopped by Laches, Waiver, Judicial Estoppel, and Collateral
Estoppel from asserting any right to take Teton River water ahead of TCCC?

57. TCRC claims a July 3, 1902 water 'right from the Teton River.'* The
Bynum Reservoir, which is the heart of TCRC’s system, came into use after TCCC
began development but before Eureka Reservoir was added to the TCCC system. There
is no question that TCCC and TCRC were aware of each other and that they competed

1 Claim 410 113433-00, Case 410-84. (decision 'pe‘nding) The claim received objections from LTJO, Farmers,
and TCCC. : : :
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for the same water resource. Although it was not a part of the Perry v. Beattie Decree,
since at least the 1940s, TCRC voluntarily paid the Teton River water commissioner for
water deliveries aﬁd submitted to the authority of the commissioner to control its
diversions. (Testimony Day 2: William Johnson, TCRC ditchrider and shareholder;
Tom Maltby, TCRC President and shareholder; and Jay Rice, TCRC Board of Director
and shareholder) _

58.  Bud Olson controlled TCRC diversions throughout the time he was the
water commissioner for the Teton River. He started as commissioner in 1963 and held
that job for over 40 years. Throughout his tenure, TCRC was administered as junior to
TCCC. (Olson, Day 2) Prior to filing objections in this adjudication, TCRC had never
questioned use of Eureka Reservoir under TCCC’s April 18, 1890 priority date.

59. TCCC argues TCRC is estopped by Laches, Waiver, Judicial Estoppel,
and Collateral Estoppel from asserting any Teton River water right senior to any TCCC
Teton River water right. TCRC bases these arguments on TCRC’s voluntary submission
to the authority of the Water Commissioner for over 40 years. During this period of
time, TCRC’s Teton River rights were regularly cutoff in order to provide water to
senior downstream water rights held by TCCC. Prior to this adjudication, TCRC never
questioned commissioner decisions.

60. At the commencement of proceedings involving the four irrigation _
companies on the Teton River, this Court determined that the equitable arguments raised
by TCCC were more properly addressed in TCRC’s"Cés'e 410-84. This policy was
followed when Farmers raised the same arguments in case 410-118. The Court will
continue to follow this policy in this case.

CONCLUSIONS OF LAW

I. Burden of Proof |
1. A properly filed Statement of Claim or an Amended Statement of Claim

(amended prior to issuance of a Water Court Decree) for an existing water right is prima

facie proof of its content, Section 85-2-227, MCA. This prima facie validity may be
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overcome by other evidence that proves that one or more elements of the prima facie
statement of claim are incorrect. A jm'ma facie claim meets the minimum threshold of
evidence necessary to establish the facts alleged, and shifts the burden of production to
an objector to overcome that threshold. The burden of persuasion remains ultimately
with the claimant to prove up a water right claim. Section 26-1-402, MCA. - Without -
evidénce to the contrary, the prima facie claim may satisfy a claimant's burden.
However, the Court is not compelled to accept the prima facie Statement of Claim as
true. Burkhartsmeyer v. Burkhartsmeyer, Case 40G-2 at p. 12-13 (Mont. Water Court
Memorandum Opinion and Order Adopting Master’s Reporf Mar. 11, 1997).

2. If a claim appears in a Water Court decree with issue remarks resulting
from DNRC claim examination, the information resulting in the issue remarks and the
issue remarks themselves must be weighed against the claimed water right. Section 85-
2-247(2), MCA. The issues raised by the remarks must be resolved as part of the
adjudication process. Section 85-2-248(2), MCA.

3. The degree or weight of evidence needed to contradict or overcome the
prima facie presumption that a Statement of Claim is correct as filed is a preponderance
of the evidence. Burkhartsmeyer v. Burkhartsmeyer, Case 40G-2 at p. 13 (Mont. Water
Court Memorandum Opinion and Order Adopting Master’s Report Mar. 11, 1997). The
Montana Supreme Court has defined preponderance as “a relatively modest standard that
the statutory criteria are more probable than not to have been met.” Hohenlohe v. State,
2010 MT 203, 9 33, 357 Mont. 438, 240 P.3d 628.

4. Objector TCRC asserts TCCC’s Teton River water right claims are not
historically accurate as they appear in the Temporary Preliminary Decree for this Basin.
Therefore, TCRC has the burden of proof to show how the claims are inaccurate. TCRC
failed to carry that burden on the majority of its objections. TCRC did provide sufficient
evidence to support junior pribrity dates for the 1947 and 1957 expansions of the Eureka
Reservoir. _

5. By seeking an expansion to its period of use, TCCC assumed the burden of

proof to overcome the presumption that the period of use that appeared on all its claims
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in the Temporary Preliminary Decree is correct. TCCC failed to carry that burden.
TCCC assumed the same burden of proof by seeking to increase the size of its place of
use. TCCC provided sufficient evidence to support the increase in the place of use it is
seeking.

IL. Prierity Date for the Eureka Reserveir Claims

A. Eureka Reserveir as part of the Original Appropriation

6. TCCC’s April 18, 1890, water right claims 410 192867-00 and 410
192871-00 are based on a Notice of Appropriation that was subsequently decreed by the
district court. The statutes providing for Notice of Appropriation filings allowed an
appropriator to first claim a water right and then develop that water right. So long as the
appropriator complied with the statutory requirements, the date when water was first |
claimed applied to the subsequent development. Sections 89-810-814, RCM (1947)
(repealed 1973).

7. TCRC asserts Eureka Reservoir was not a contemplated part of the
original 1890 appropriation and that TCCC failed to proceed with feasonable diligence
in adding the reservoir to the system.

8. A preponderance of the evidence shows that a sizeable reservoir at the
Eureka site was part of the intent of the 1890 Notice of Appropriation filing. The Notice
of Appropriation itself indicates the development will include reservoirs. TCCC began
the process of obtaining a permit for the Eureka site shortly after posting the notice.
Therefore, TCCC can relate this part of its development back to its original filing if it
“prosecute[s] adding the same with reasonable diligence to completion.” Section 89-
811, RCM (1947) (repealed 1973).

9. Reasonable diligence in developing an irrigation system is a question of
fact specific to each particular project. Montana Dep't of Natural Resources &
Conservation v. Intake Water Company, 171 Mont. 416, 436, 558 P.2d 1110, 1121,
(1976). In this case, the Court looked at the size and complexity of the project to
determine if the Intaké Water Company was proceeding with reasonable diligence.

Projected to cost several million dollars and take a number of years to complete, the
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project was in its early stages at the time of the litigation. The DNRC sought a
declaratory judgment asserting the water company did not have a valid appropriation of
water from the Yellowstone River. Citing favorably to Clark, Waters & Water Rights,
Vol. 6, § 514.1, pp. 308, 309, the Court provided guidance for an ad hoc case-by-case

- TeVIEW:

What constitutes due diligence is a question of fact to be determined by the

court in each case. Diligence does not require unusual or extraordinary

effort, but it does require a steady application of effort -- that effort that is

usual, ordinary and reasonable under the circumstances. So long as the

applicant prosecutes the construction of works in good faith with a steady

effort, he should be held to have prosecuted with diligence.

Intake, 171 Mont. at 434, 558 P.2d 1110 at 1120.

10.  Intake Water Company was claiming a June 8, 1972 priority date based on
a Notice of Appropriation. Intake’s project was complicated and required time to
complete. It was subject to layers of regulation, both state and federal. The Court
provided a long list of the various permits, studies, preliminary engineering w’brk, cost
estimates, and water use assessments conducted by Intake as part of its development . _
process. The Court found this work was sufficient to comply with the requirements of
Montana’s water appropriation statutes. Intake could proceed with development and
finish its “uncompleted appropriation” so long as it continued to “prosecute its project
with reasonable diligence.” Intake, 171 Mont. at 440, 558 P.2d at 1123.

11. , The size and scope of the TCCC project must be viewed in the context of
the era in which it was first appropriated and prosecuted to completion, 1890 to 1936.
The economic ability of the appropriator is a valid consideration in any review of
reasonable diligence. The Colorado River Water Conservation District v. Twin Lakes
Reservoir and Canal Company, 468 P.2d 853, 856 (1970). While the TCCC project,
. particularly Eureka Reservoir, was ambitious for its era, it was not well funded. Funding
was the obvious reason for the delay in completion. The original investors overextended
and lost their investment, or disappeared into the night. The second investors struggled

to recoup their money and left the area. The shareholders who eventually acquired the

coinpany had no ability or desire to speculate in development. They took a conservative
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approach and only proceeded when secure, affordable financing became available.
TCCC maintained its permit for the Eureka Reservoir site. It responded to all GLO
inquiries and asserted throughout this process that it intended to develop thereservoir. It
pursued ﬁnancing options and sought shareholder approval for an irrigation district.
TCCC took advantage of a state financing program when it became available. It is
apparent that both the GLO and state of Montana had no issue with TCCC’s cautious
approach. With financing secured, TCCC completed the reservoir.

12.  TCCC’s efforts were similar to both TCRC and Farmers. All three
companies were faced with financing issues. All three companies took years to
complete their projects. Under the circumstances found in this area of the state and the
historical era in which these events took place, TCCC efforts were usual, ordinary, and
reasonable.

13.  Objector TCRC failed to provide sufficient evidence to show that Eureka
Reservoir was not contempleted by the original appropriation or that TCCC failed to

”proceed w1th reasonable dlhgence Based ona preponderance of the evidence and

- S S

control]mg law Eureka ReserV01r as complefed in 1937, is properly admlmstered'as
part of TCCC’s April 18, 1890 water right claims..
| B. 1947 and 1957 additions to the Eureka Reservoir
14.  Completion of the original Eureka ReserV01r in 1937 was the culmination
of a process that began in 1890. Expanding the reservoir in 1947 and 1957 presents a
different situation. These expansions were not contemplated by the original Notice of
Appropriation and are not covered by Section 89-803, RCM (1947) (repealed 1973),' asa-
change to an existing water right. Adding to the size of the reservoir increased the
ability for offstream storage. Increased storage capacity inevitably resulted in increased
diversions. Increased diversions placed an additional burden on the seurce to the
detriment of junior water users. Incremental development that serves to increase the
burden on the source is properly placed in junior claims reflecting the date of that
development. Rule 35, W.R.C.E.R.
15. In Whitcomb v. Helena Water Works Co.,151 Mont. 443, 444 P.2d 301
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(1968), the Court addressed the addition of storage to direct flow im'gation rights. The
Court found the addition of storage was dependent upon the lack of adverse impact on
other water rights. Whitcomb, 151 Mont. at 449, 444 P.2d at 304. In this case, the
increase in storage capacity should be held to the same standard. The 1947 and 1957
additions to reservoir capacity clearly impacted other water users by increasing TCCC’s
total diverted volume. '

16. The LTIO-TCCC Stipulation acknowledges TCCC has increased the
burden it places on the Teton River through an overall increase in annual diverted
volume. TCCC agrees it has only been able to divert this extra volume in high water
years. The stipulation contemplates separate, junior water right claims, either implied or
through amendments to existing claims, for the volume increase. The Court agrees, and
finds the evidence supports two junior water rights reflecting the two increases in
storage capacity.

17.  Claims 410 192868-00 and 410 192872-00 will be amended to reflect a
December 31 1947 water right. Claims 410 192869 00 and 410 192873- OO will be
amended to reﬂect a December 31, 1957 water r1ght Slnce the evidence gave only the
year of first use, the priority date is the last day of that period. Vidal v. Kensler, 100.
Mont 592, 598, 561 P.2d 235, 238 (1935) '

IIL. Volume

18.  Quantified volumes are appropriate when a water judge has determined

~ both a quantified flow rate and volume are necessary for administration of the water

right claims involved. Section 85-2-234(6)(b)(iii), MCA; Wales Brothers, Case T6F-1 at
p. 11-12 (Mont. Water Court Marshaling Order Oct. 15, 2010, at p. 12). TCCC has
agreed to quantified volumes for its Teton River water right claims. The evidence
before the Court shows that the total volume found in the LTJO-TCCC Stipulation is
within historical use. The Stipulations places 12,000.00 a/f of that total volume in
TCCC’s 1890 water right claims and contemplates a junior priority date for the
remaining 2,000.00 a/f.

19. A preponderance of the evidence supports the 14,000.00 a/f total annual
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volume found in the Stipulation. However, that volume should be apportioned between

the original appropriation and the two increases in TCCC’s offstream storage capacity:

Priority Date Volume Claims

April 18, 1890 12,000.00 Acre Feet 410 192867-00 & 410 192871-00
December31,-1947 - -~ -1,000.00 Acre Feet 410 192868-00 & 410 192872-00
December 31, 1957 1,000.00 Acre Feet 410 192869-00 & 410 192873-00
Total 14,000.00 Acre Feet

IV. Period of Diversion/Period of Use All Claims

| 20. The law governing appropriations of water in this state has always
contemplated that such amount of water that by pattern of use and means of use has been
put to beneficial use dictates the extent of that water right. McDonald v. State, 220
Mont. 519, 529, 722 P. 2d 598, 604 (1986). This applies to the period of diversion and
period of use. It is the historical pattern of use that dictates what TCCC can claim for
these two elements. Rights that involve storage can have periods of diversion and
| 'périodé of use that are not the same. That is the situation for TCCC’s water right claims.

A. Period of Diversion

21. TCCC has historically diverted water throughout the year. While there are
no firm dates when TCCC began offstream storage, corporate minutes indicate it did so
as soon as it had that capability. It has continued to divert year round to this day. While
records before 1963 cannot address the extent of that use, commissioner records from
1963 to 1973 show that diversions historically occurred every month of the year. These
diversions did not take place every year, but were sufficiently common to support a year
round period of diversion. »

22. A preponderance of the evidence shows that TCCC has historically
diverted water throughout the year when water was available and is therefore entitled to
a January 1 to December 31 period of diversion. The period of diversion for all TCCC
claims shall remain as it appeared in the Temporary Preliminary Decree.

34




O _' O

B. Period of Use

23. ANl TCCC claims appeared in the Temporary Preliminary Decree with the
same April 20 to Octqber 14 period of use. While TCCC asserts the period of use
should be amended to April 1 to November 1, it presented no credible evidence to
support this increase to period of use and therefore failed to carry its burden of proof. In
fact, the evidence supports the current period of use. The period of use for all TCCC

claims shall remain as it appeared in the Temporary Preliminary Decree.

V. Place of Use/Acres Irrigated All Claims

24.  Section 85-2-234(6), MCA, states that a water right claim appearing in a
final decree include: “(e) the place of use and a description of the land, if any, to which
the right is appurtenant.” Therefore, a reasonably well-defined place of use is a
requirement for all claims. The Water Right Claim Examination Rules, as adopted by
the Montana Supreme Court on March 21, 2008, state: “The claimed POU will be
identified and described by the nearest reasonable and concise legal land description and
the associated irrigated acreage.” Rﬁle 12(a), W.R.CEER. TCCC .complied with this
requirement. Its place of use for all claims currently consists of 45 parcels ranging in
size from 640.00 acres (entire Section) to 17.00 acres. These 45 parcels total 17,322.00
acres. This is consistent with both statute and rule.

25.  In addition to this total place of use, TCCC has agreed to a 7,650.00 acre |
cap on annual irrigation. These 7,650.00 acres are not specifically identified within the
17,322.00 acre place of use. Nonetheless, the place of use legal land description is
sufficiently accurate for administration of this claim.

26. TCRC argues TCCC is no different from any private water user and must
be decreed a place of use that reflects the lands upon which its water rights are
beneficially used. TCRC advocates a place of use limited to the 7,650.00 acres.

27. A liberally defined place of use or service area is appropriate for irrigation |
companies such as TCCC. In Bailey v. Tintinger, 45 Mont. 154, 122 P. 575 (1912), the
Montana Supreme Court referred to companies organized for the purpose of providing
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water to end users as public service corporations. While the Court gave no specific
definition for a public service corporation, under the facts in Bailey, TCCC meets the
cﬁteﬁa. As a result, TCCC’s place of use can reflect the area it intended to service, has
historically serviced, and continues to service. Bailey 45 Mont. at 177-78, 122 P.2d at
583.-TCRC provided no credible evidence to refute historical irrigation on.17,322.00 - - -
acres or authority to support limiting TCCC’s place of use to less than 17,322.00 acres.

28.  The latitude provided by TCCC’s current 17,322.00 acre place of use
reflects historical flexibility given to shareholders. TCCC shareholders have historically
had the ability to irrigate different parcels within their property. They can continue to
follow this practice so long as the changes are within the 17,322.00 acre place of use and
do not result in an expansion of the 7,650.00 acre annual limit.

VI. TCCC Stock Claims

29. TCCC shareholders historically used a portion of their water for stock.
This use did not expand the amount of water diverted from the source or increase the
total volume. Stock use only occurred when TCCC was diverting water for irrigation.”
TCRC has provided no evidence or authority supporting its assertion that TCCC is not
entitled to separéte stock claims.

30. At the same time, TCCC’s stock use is tied to its irrigation use. TCCC has
never diverted water just for stock use. Therefore, a remark noting that TCCC cannot
call for stockwater independent from its irrigation water right claims will be added to all
stock claims. With this remark, TCCC’s stock claims are a valid reflection of historical

usc.

VII. Issue Remarks
31.  Allsix TCCC claims appeared in the Temporary Preliminary Decree with
multiplesissue remarks. All of these remarks have been addressed and resolved through

this process and will be removed from these claims.
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VIII. TCCC’s Equitable Arguments

32.  TCCC elicited evidence at hearing to show TCRC has voluntarily received
its Teton River water through the water commissioner for several decades. The
commiésioner administered the TCRC right as junior to the TCCC rights. Based on this
record, TCCC asserts TCRC is barred by the equitable doctrines of Laches, Waiver, -
Judiciai "Estoppel, and Collateral Estoppel from asserting any right to receive water as
“senior to TCCC.

33. ' Atthe commencement of the hearing phase of the upper Teton River
cases, (410-84, -118, -129, and -132) this Court ruled that these arguments are properly
addressed in TCRC Case 410-84. TCCC is a party to Case 410-84 and made the same
equitable arguments in that case. The Court will continue to follow this policy. TCCC’s
equitable arguments will be addressed in Case 410-84.

, ORDER |
The following changes shall be applied to the water right claims in th1s case.
These changes are supported by a preponderance of the evidence before tlie-Court and- — —---— -~ -
are required to accufately reflect the historical use of the claims. All elements of each
claim that are not changed by this Order shall remain as they appeared in the Temporary
Preliminary Decree for this Basin. All issue remarks are removed from all claims.
Water Right claim abstracts for each claim, showing all claim elements and information

remarks, are attached to this Order.

410 192871-00 (April 18, 1890, Trrigation)

Volume: Remark 12,000.00 AF/Year
Acres Irrigated: 17:202.00-acres 17.322.00 acres
Place of Use: =~ Add Parcel #44 40.00 acres SWSW Sec. 28, T25N, R5W

Parcel #45 80.00 acres S2SE Sec. 29, T25N, R5W
See attached <<1aim abstract for the full parcel legal description.

Remarks: BY STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN |
7,650.00 ACRES IRRIGATED DURING ANY IRRIGATION SEASON.
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MULTIPLE USE: 410 192867-00 and 410 192871-00

" THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-
00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00
SHALL NOT EXCEED 75.00 CFS. - ‘

| 410 192867-00 (April 18, 1890, Stock) _
Volume: Remark 12.000.00 AF/Year

Place of Use: Parcel #6 ~N2ZN2SWNW  Sec. 8, T24N, R3W
Parcel #7 NWSW N2N2SW  Sec. 8, T24N, R3W

Add  Parcel #44 ( SWSW  Sec. 28, T25N, R5W

Parcel #45 S2SE Sec. 29, T25N, R5W

A See attached claim abstract for the full parcel legal description.
Remarks:  MULTIPLE USE: 410 192867-00 and 410 19287100

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-
00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00
SHALL NOT EXCEED 75.00 CFS.

USE OF THIS CLAIM IS RESTRICTED TO TIMES WHEN CLAIM 410
192871-00 IS INUSE. '

410 192872-00 (Irrigation)

Priority Date: Apri-H-1890 December 31, 1947 -
Flow Rate: }OO—OO%ES 75.00 cfs
Volume: Remark 1,000.00 AF/Year
Acres Irrigated: 17;202-:00-aeres 17.322.00 acres
~ Place of Use: Add Parcel #44 40.00 acres SWSW Sec. 28, T25N, RSW

Parcel #45 80.00 acres  S2SE Sec. 29, T25N, RSW
See attached claim abstract for the full parcel legal description.

Remarks:  BY STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN
7,650.00 ACRES IRRIGATED DURING ANY IRRIGATION SEASON.

MULTIPLE USE: 410 192868-00 and 410 192872-00

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 19286>8—
00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00
SHALL NOT EXCEED 75.00 CFS.
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410 192868-00 (Stock) |
" Priority Date: April 18,1890 December 31. 1947

Volume: Remark 1,000.00 AF/Year .
Place of Use: Add Parcel #44 SWSW Sec. 28, T25N, R5W
' Parcel #45 S2SE Sec. 29, T25N, R5W

See attached claim abstract for the full parcel legal description.
Remarks:  MULTIPLE USE: 410 192868-00 and 410 192872-00

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-
00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00
SHALL NOT EXCEED 75.00 CFS.

USE OF THIS CLAIM IS RESTRICTED TO TIMES WHEN CLAIM 410
192872-00 IS IN USE.

410 192873-00 (Irrigation)

Priority Date: Apei-8,1890 December 31, 1957
Flow Rate: 100-00-¢fs 75.00 cfs
- Volume: . Remak  100000AF/¥ear .
Acres Irrigated: 17;202-00-aeres 17.322.00 acres
Place of Use: Add Parcel #44 40.00 acres SWSW Sec. 28, T25N, R5W

Parcel #45 80.00 acres  S2SE Sec. 29, T25N, R5W
See attached claim abstract for the full parcel legal description.

Remarks:  BY STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN
7,650.00 ACRES IRRIGATED DURING ANY IRRIGATION SEASON.

MULTIPLE USE: 410 192869-00 and 410 192873-00
THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-

00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00
SHALL NOT EXCEED 75.00 CFS.

410 192869-00 (Stock)

Priority Date:  Aprll18,1890  December 31, 1957
Volume: Remak.  1,000.00 AF/Year

_Place of Use: Add Parcel #44 SWSW Sec. 28, T25N, R5W
| Parcel #45 S2SE Sec. 29, T25N, RSW
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See attached claim abstract for the full parcel legal description.

Remarks: MULTIPLE USE: 410 192869-00 and 410 192873-00

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-
00, 410 192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00

SHALL NOT EXCEED 75.00 CFS.

USE OF THIS CLAIM IS RESTRICTED TO TIMES WHEN CLAIM 410

192873-00 IS IN USE.

DATED this -3 day of f2d4¢s4 )/2015.

Stephen R. Brown

Garlington, Lohn & Robinson, PLLP
P.O. Box 7909

Missoula, MT 59807-7909

(406) 523-2500
srbrown@garlington.com

Michael J.L. Cusick

Ryan K. Mattick

Moore, O’Connell & Refling, P.C.
P.O. Box 1288

Bozeman, MT 59771-1288

(406) 587-5511
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Ada C. Montague

Franz & Driscoll, PLLP
PO Box 1155

Helena MT 59624-1155
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John E. Bloomquist
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PO Box 799
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410 192867-00 ) \ Post Decree Abstract

POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORTANT NOTICE

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE PREVIOUS DECREE.

Water Right Number: -~ 410 192867-00 STATEMENT OF CLAIM

Version: 2 -- POST DECREE
) Status: ACTIVE

Owners: TETON CO-OP CANAL CO
% CHARLES CRANE
1903 8TH LN NW T
CHOTEAU, MT 59422

Priority Date: APRIL 18, 1890
Type of Historical Right: DECREED
Purpose (use): STOCK

Flow Rate: 75.00 CFS

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410~
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT
EXCEED 75.00 CFS.

" *Volume: 12,000.00 AC-FT

THE WATER COURT HAS DETERMINED THAT A VOLUME QUANTIFICATION IS
REQUIRED TO ADEQUATELY ADMINISTER THIS RIGHT.

Source Name: TETON RIVER
Source Type: SURFACE WATER
Point of Diversion and Means of Diversion:
D Govt Lot QtrSec Sec Twp Rge County
1 NENWNE 35 25N 6W TETON

Period of Diversion: JANUARY 1 TO DECEMBER 31
Diversion Means: DIVERSION DAM

Ditch Name: BURTON DITCH
Reservoir: OFFSTREAM  Reservoir Name: EUREKA RESERVOIR
Goavt Lot OtrSec Sec Twp Rge County
. S2SWNE 36 25N 6W TETON
Depth: 31.00 FEET
Surface Area: 390.00 ACRES
‘Capacity: 5,500.00 ACRE-FEET

SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIR DATA.

THE DAM EXTENDS INTO THE SENW, NWNW SEC 36 TWP 25N RGE 06W
TETON COUNTY.
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410 192867-00

Period of Use:

*Place of Use:

ID  Acres Govt Lot

1 4

oO~NOOOUL A WN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
a1
42
43
44
45
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USE OF THIS CLAIM IS RESTRICTED TO TIMES WHEN CLAIM 410 192871-00 IS

-
APRIL 20 TO OCTOBER 14
IN USE.

QtrSec Sec Twp
W2NW 5 24N
NWSW 5 24N
S2SW 5 24N
6 24N
7 24N
NW- 8 24N
N2N2SW 8 24N
E2NW 18 24N
1 24N
2 24N
3 24N
4 24N
5 24N
6 24N
7 24N
8 24N
9 24N
10 24N
11 24N
12 24N
N2NE 13 24N
SWSE 13 24N
W2 13 24N
14 24N
S2 28 25N
S2S2SE 30 25N
© 31 25N
32 25N
33 25N
34 25N
35 25N
. 82 36 25N
S2SE 25 25N
SW 25 25N
S2 26 25N
S2 27 25N
E2SE 28 25N
NE 32 25N
SE 32 25N
33 25N
34 25N
35 25N
36 25N
SWSW 28 25N
S2SE 29 25N

3w
3w
3W
3w
3W
3w
3w
3W
4w
4w
aw
4w
4w
4w
4w
aw
4w
aw
aw
4w
aw
4w
aw
aw
4w
aw
aw
4W
4w
AW
aw
4w
5W
5W
5W
5W
5w
5W
SW
5w
5w
5w
5wW
5W
5W

County
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
TETON
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410 192867-00 Post Decree Abstract

Remarks:

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF
THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE
(PURPOSE) OF THE WATER IN ACCORD WITH HISTORICAL PRACTICES.

192867-00 192871-00
PARENT FILE FOR THIS RIGHT IS 192866-00.
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POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORTANT NOTICE

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE PREVIOUS DECREE.

Water Right Number: 410 192868-00 STATEMENT OF CLAIM

Version: 2 - POST DECREE
Status: ACTIVE

Owners: TETON CO-OP CANAL CO
% CHARLES CRANE
1903 8TH LN NW
CHOTEAU, MT 59422

*Priority Date: DECEMBER 31, 1947
*Type of Historical Right: USE

Purpose (use): . STOCK
*Flow Rate: 75.00 CFS

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT
EXCEED 75.00 CFS.

*Volume: 1,000.00 AC-FT

THE WATER COURT HAS DETERMINED THAT A VOLUME QUANTIFICATION IS
REQUIRED TO ADEQUATELY ADMINISTER THIS RIGHT.

Source Name: TETON RIVER
Source Type: SURFACE WATER
Point of Diversion and Means of Diversion:
D Govt Lot Qtr Sec Sec Twp Rge County
1 NENWNE 35 25N 6W TETON

Period of Diversion: JANUARY 1 TO DECEMBER 31
Diversion Means: DIVERSION DAM

~ Ditch Name: BURTON DITCH
Reservoir: OFFSTREAM  Reservoir Name: EUREKA RESERVOIR
Govt Lot QOQtrSec Sec Twp Rge County
S2SWNE 36 25N 6w TETON
Depth: 31.00 FEET
Surface Area: 390.00 ACRES
Capacity: _ . 5,500.00 ACRE-FEET

SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIR DATA.

THE DAM EXTENDS INTO THE SENW, NWNW SEC 36 TWP 25N RGE 06W
TETON COUNTY.
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Period of Use:

*Place of Use:

ID  Acres Govt Lot
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Remarks:

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF
THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE
(PURPOSE) OF THE WATER IN ACCORD WITH HISTORICAL PRACTICES.

192868-00 192872-00

STARTING IN 2008, PERIOD OF DIVERSION WAS ADDED TO MOST CLAIM ABSTRACTS, INCLUDING
THIS ONE.

PARENT FILE FOR THIS RIGHT IS 192866-00.
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| POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORTANT NOTICE

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE PREVIOUS DECREE.

Water Right Number: 410 192869-00 STATEMENT OF CLAIM

Version: 2 -- POST DECREE
Status: ACTIVE

Owners: TETON CO-OP CANAL CO
% CHARLES CRANE
1903 8TH LN Nw
CHOTEAU, MT 59422

*Priority Date: DECEMBER 31, 1957
*Type of Historical Right: USE

Purpose (use): STOCK
*Flow Rate: 75.00 CFS

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT
EXCEED 75.00 CFS.

*Volume: 1,000.00 AC-FT

THE WATER COURT HAS DETERMINED THAT A VOLUME QUANTIFICATION IS
REQUIRED TO ADEQUATELY ADMINISTER THIS RIGHT.

Source Name: TETON RIVER
Source Type: SURFACE WATER
Point of Diversion and Means of Diversion:
D Govt Lot Qtr Sec Sec Twp Rge County
1 NENWNE 35 25N 6W TETON

Period of Diversion: JANUARY 1 TO DECEMBER 31
Diversion Means: DIVERSION DAM

Ditch Name: BURTON DITCH
Reservoir: OFFSTREAM  Reservoir Name: EUREKA RESERVOIR
Govt Lot QtrSec Sec Twp Rge County
S2SWNE 36 25N 6W TETON
Depth: - 31.00 FEET
Surface Area: 390.00 ACRES
Capacity: 5,500.00 ACRE-FEET

SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIR DATA.

THE DAM EXTENDS INTO THE SENW, NWNW SEC 36 TWP 25N RGE 06E TETON
"~ COUNTY.
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Périod of Use:

- *Place of Use:
ID  Acres Govt Lot
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Remarks:

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME .-
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF
THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE
(PURPOSE) OF THE WATER N ACCORD WITH HISTORICAL PRACTICES.

192869-00 . 192873-00
PARENT FILE FOR THIS RIGHT IS 192866-00.




January22, 2015
410 192871-00

Q ' O ’ Page 1 of 3
Post Decree Abstract
POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORFANE.NOTICE:

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE FREVIOUS DECREE.

Water Right Number:

Owners:

Priority Date:

Type of Historical Right:

Purpose (use):
Irrigation Type:

Flow Rate:

*Volume:

Climatic Area:
*Maximum Acres:

Seurce Name:
Source Type:

410 192871-00 STATEMENT OF CLAIM

Version: 2 --POST DECREE ('
Status: - ACTIVE

TETON CO-OP CANAL CO

% CHARLES CRANE
1903 8TH LN Nw
CHOTEAU, MT 59422

APRIL 18, 1890

DECREED
IRRIGATION

SPRINKLER/FLOOD
75.00 CFS
PRIMARILY A DIRECT FLOW SYSTEM; FLOW RATE RETAINED. -

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT
EXCEED 75.00 CFS.

12,000.00 AC-FT ..

THE WATER COURT HAS DETERMINED THAT A VOLUME QUANTIFICATION IS
REQUIRED TO ADEQUATELY ADMINISTER THIS RIGHT.

4 - MODERATELY LOW

17,322.00

TETON'RIVER
SURFACE WATER

Point of Diversion and Means of Diversion:
D GovtLot QOtr Sec Sec Twp Rge County

1

Period of Diversion:

Diversion Means:
Ditch Name:

NENWNE 35 25N 6W TETON
JANUARY 1 TO DECEMBER 31
DIVERSION DAM
BURTON DITCH
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Reservoir: OFFSTREAM  Reservoir Name: EUREKA RESERVOIR

Govt Lot QtrSec Sec Twp Rge County
S2SWNE 36 25N 6W TETON
Depth: 31.00 FEET '
Surface Area: 390.00 ACRES
Capacity: 5,500.00 ACRE-FEET
SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIRDATA. = '
THE DAM EXTENDS INTO THE SENW, NWNW SEC 36 TWP 25N RGE 6W TETON
COUNTY.
Period of Use: APRIL 20 TO OCTOBER 14
*Place of Use:

ID  Acres GovtLot QtrSec Sec Twp Rge County
1 5200 . 4 W2NW 5 24N 3w TETON
2  40.00 NWSW 5 24N 3w TETON
3 80.00 S2SW 5 24N 3w TETON
4 433.00 6 24N 3w TETON
5 531.00 7 24N 3W TETON
6 .160.00 NW 8 24N 3W TETON
7  40.00 N2N2SW 8 24N 3w TETON
8 17.00 1 E2NW 18 24N 3W TETON
9 546.00 1 24N 4W TETON

10 547.00 2 24N 4W TETON

11 550.00 3 24N 4W TETON

12 553.00 4 24N 4W TETON

13 554.00 5 24N  4W TETON

14  552.00 6 24N 4w TETON

15 630.00 7 24N 4w TETON

16 640.00 8 24N 4w TETON

17 640.00 9 24N  4W TETON

18  640.00 10 24N 4w TETON

19 640.00 11 24N 4w TETON

20 640.00 12 24N 4W TETON

21 80.00 N2NE 13 24N 4w TETON

22 40.00 SWSE 13 24N 4w TETON

23 320.00 W2 13 24N 4w TETON

24 640.00 14 24N 4W TETON

25 320.00. S2 28 25N 4w TETON

26  40.00 S2S2SE 30 25N 4W TETON

27  640.00 : 31 25N 4w TETON

28 640.00 32 25N 4W TETON

29 640.00 33 25N 4W TETON

30 640.00 34 25N 4w TETON

31  600.00 35 25N  4W TETON

32 320.00 S2 36 25N 4w TETON

33 80.00 . S2SE 25 25N  5W TETON

34 160.00 SW 25 25N 5W TETON

35 320.00 S2 26 25N  5W TETON

36 27 25N  5W TETON

320.00 52
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*Place of Use:

ID  Acres Govt Lot QtrSec Sec: Twp Rge County
37. '80.00 E2SE 28 25N 5W TETON
38  130.00 NE 32 25N 5W TETON
39  147.00 SE 32 25N  5W TETON
40 640.00 4 33 25N  5W TETON
41  640.00 34 25N 5W TETON
42 640.00 35 25N 5W TETON
43 640.00 S 36 25N 5W TETON
44 40.00 SWSW 28 25N  5W TETON
45  80.00 S2SE 29 25N 5W TETON

Total: 17,322.00

©
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BY STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN 7,650.00 ACRES

IRRIGATED DURING ANY IRRIGATION SEASON.

Remarks:

THE WATER RIGHTS FOLLOWING THIS STATEMENT ARE SUPPLEMENTAL WHICH MEANS THE RIGHTS
HAVE OVERLAPPING PLACES OF USE. THE RIGHTS CAN BE COMBINED TO IRRIGATE ONLY
OVERLAPPING PARCELS. EACH RIGHT 1S LIMITED TO THE FLOW RATE AND PLACE OF USE OF THAT
INDIVIDUAL RIGHT. THE SUM TOTAL VOLUME OF THESE WATER RIGHTS SHALL NOT EXCEED THE

AMOUNT PUT TO HISTORICAL AND BENEFICIAL USE.
192871-00 192872-00 192873-00

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF
THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE

(PURPOSE) OF THE WATER IN ACCORD WITH HISTORICAL PRACTICES.
192867-00"" 192871-00 '

PARENT FILE FOR THIS RIGHT IS 192870-00.
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POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORTANT NOTICE

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE PREVIOUS DECREE.

Water Right Number: 410 192872-00 STATEMENT OF CLAIM

Version: 2 - POST DECREE
Status: ACTIVE

Owners: TETON CO-OP CANAL CO
% CHARLES CRANE -
1903 8TH LN Nw
CHOTEAU, MT 59422

*Priority Date: DECEMBER 31, 1947
*Type of Historical Right: USE
Purpose (use): IRRIGATION

Irrigation Type: SPRINKLER/FLOOD

*Flow Rate: 75.00 CFS
PRIMARILY A DIRECT FLOW SYSTEM; FLOW RATE RETAINED.
THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT
EXCEED 75.00 CFS.

*Volume: 1,000.00 AC-FT
THE WATER COURT HAS DETERMINED THAT A VOLUME QUANTIFICATION IS
REQUIRED TO ADEQUATELY ADMINISTER THIS RIGHT.

Climatic Area: 4 - MODERATELY LOW

*Maximum Acres: 17.322.00
Source Name: TETON RIVER
Source Type: SURFACE WATER
Point of Diversion and Means of Diversion:
D Govt Lot QtrSec Sec Twp Rge County
1 NENWNE 35 25N 6W TETON

Period of Diversion: JANUARY 1 TO DECEMBER 31
Diversion Means: DIVERSION DAM
Ditch Name: BURTON DITCH
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Reservoir: OFFSTREAM  Reservoir Name: EUREKA RESERVOIR
Govt Lot QtrSec Sec Twp Rge County
S2SWNE 36 25N 6W TETON
Depth: 31.00 FEET
Surface Area: : 390.00 ACRES
Capacity: 5,500.00 ACRE-FEET

Period of Use:

>SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIR DATA.

THE DAM EXTENDS INTO THE SENW, NWNW SEC 36 TWP 25N RGE 06W
TETON COUNTY.

APRIL 20 TO OCTOBER 14

*Place of Use:

ID  Acres Govt Lot QtrSec Sec Twp Rge County
1 52.00 4 W2NW 5 24N 3W TETON
2 40.00 NWSwW 5 24N  3W TETON
3  80.00 S28wW 5 24N 3W TETON
4 433.00 6 24N 3W TETON
5 531.00 7 24N 3W TETON
6 160.00 NW 8 24N 3W TETON
7 40.00 N2N2SW 8 24N 3w TETON
8 17.00 1 E2NW 18 24N 3W TETON
9 546.00 1 24N 4W TETON

10 547.00 2 24N 4W TETON

11 550.00 3 24N 4W TETON

12 553.00 4 24N 4W TETON

13  554.00 5 24N 4W TETON

14 552.00 6 24N 4W TETON

15  630.00 7 24N 4W TETON

16 640.00 8 24N 4W TETON

17 640.00 9 24N 4W TETON

18 640.00 10 24N 4W TETON

19  640.00 11 24N 4W TETON

20 640.00 12 24N 4w TETON

21 80.00 N2NE 13 24N 4w TETON

22 40.00 SWSE 13 24N 4W TETON

23  320.00 W2 13 24N 4W TETON

24 640.00 14 24N 4W TETON

25 320.00 S2 28 25N 4W TETON

26 40.00 S2S82SE 30 25N 4W TETON

27 640.00 31 25N 4W TETON

28 640.00 32 25N 4w TETON

29 640.00 33 25N 4w TETON

30 640.00 34 25N 4w TETON

31 600.00 35 25N 4w TETON

32 320.00 S2 36 25N 4w TETON

33 80.00 S28E 25 25N 5W TETON

34 160.00 SwW 25 25N 5W TETON

35 320.00 S§2 26 25N 5W TETON

36 320.00 S2 27 25N 5W TETON
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*Place of Use:

ID  Acres Govt Lot QtrSec Sec Twp Rge County
37 80.00 E2SE 28 25N 5W TETON
38 130.00 NE 32 25N 5W TETON
39 147.00 SE 32 25N 5W TETON
40 640.00 33 25N 5W TETON
41 640.00 34 25N  5W TETON
42 640.00 35 25N 5W TETON
43 640.00 36 25N 5W TETON
44  40.00 SwSw 28 25N 5W TETON
45  80.00 » S2SE 29 25N 5W TETON

Total: 17,322.00

BY, STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN 7,650 ACRES
IRRIGATED DURING ANY IRRIGATION SEASON.

Remarks:

THE WATER RIGHTS FOLLOWING THIS STATEMENT ARE SUPPLEMENTAL WHICH MEANS THE RIGHTS
HAVE OVERLAPPING PLACES OF USE. THE RIGHTS CAN BE COMBINED TO IRRIGATE ONLY
OVERLAPPING PARCELS. EACH RIGHT IS LIMITED TO THE FLOW RATE AND PLACE OF USE OF THAT
INDIVIDUAL RIGHT. THE SUM TOTAL VOLUME OF THESE WATER RIGHTS SHALL NOT EXCEED THE
AMOUNT PUT TO HISTORICAL AND BENEFICIAL USE.

192871-00 192872-00 192873-00
THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF

THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE
(PURPOSE) OF THE WATER IN ACCCRD WITH HISTORICAL PRACTICES.

192868-00 192872-00

PARENT FILE FOR THIS RIGHT 1S 192870-00.




January 22, 2015 () () Page 1 of 3

410 192873-00 ' Post Decree Abstract

POST DECREE
ABSTRACT OF WATER RIGHT CLAIM

TETON RIVER
BASIN 410

IMPORTANT NOTICE

AN ASTERISK (*) HAS BEEN PLACED NEXT TO EACH ITEM CHANGED BY ORDER OF THE
MONTANA WATER COURT AFTER ISSUANCE OF THE PREVIOUS DECREE.

Water Right Number: 410 192873-00 STATEMENT OF CLAIM

Version: 2 - POST DECREE
Status: ACTIVE

‘Owners: ’ TETON CO-OP CANAL CO
% CHARLES CRANE
1903 8TH LN NW
CHOTEAU, MT 59422

*Priority Date: DECEMBER 31, 1957

Type of Historical Right: FILED
Purpose (use): IRRIGATION

Irrigation Type: SPRINKLER/FLOOD

*Flow Rate: 75.00 CFS

THE COMBINED FLOW RATE FOR CLAIMS 410 192867-00, 410 192868-00, 410
192869-00, 410 192871-00, 410 192872-00, AND 410 192873-00 SHALL NOT

EXCEED 75.00 CFS.
*Volume: 1 ,OO0.00 AC-FT
Climatic Area: 4 - MODERATELY LOW
*Maximum Acres: 17,322.00
Source Name: TETON RIVER
Source Type: SURFACE WATER
Point of Diversion and Means of Diversion:
D Govt Lot QtrSec Sec Twp Rge County
1 NENWNE 35 25N 6W TETON

Period of Diversion: JANUARY 1 TO DECEMBER 31
Diversion Means: DIVERSION DAM

Ditch Name: BURTON DITCH
Reservoir:  OFFSTREAM  Reservoir Name: EUREKA RESERVOIR
Govt Lot QtrSec Sec Twp Rge County
: S2SWNE 36 25N  6W TETON
Depth: 31.00 FEET
Surface Area: 390.00 ACRES
Capacity: 5,500.00 ACRE-FEET

SEE THE RESERVOIR WORKSHEET IN THE CLAIM FILE FOR ADDITIONAL
RESERVOIR DATA.:
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THE DAM EXTENDS INTOTHE SENW, NWNW SEC 36 TWP 25N RGE 6W TETON

COUNTY.
Period of Use: APRIL 20 TO OCTOBER 14
*Place of Use:

ID  Acres Govt Lot Qtr Sec Sec  Twp
1 52.00 4 W2NW 5 24N
2 40.00 NWSW 5 24N
3 80.00 S2SW 5 24N
4 43300 6 24N
5 531.00 7 7 24N
6 160.00 - NW 8 24N
7 40.00 N2N2SW 8 24N
8 . 17.00 1 E2NW 18 24N
9 546.00 1 24N

10 547.00 2 24N

11 550.00 3 24N

12 553.00 4 24N

13  554.00 5 24N

14 552.00 6 24N

15  630.00 7 24N

16  640.00 8 24N

17  640.00 9 24N

18  640.00 10 24N

19 640.00 11 24N

20 640.00 12 24N

21 80.00 N2NE 13 24N

22 40.00 SWSE 13 24N

23 320.00 w2 13 24N

24  640.00 14 24N

25 320.00 S2 28 25N

26 40.00 S2S2SE 30 25N

27 640.00 31 25N

28 640.00 32 25N

.29 640.00 33 25N

30 640.00 34 25N

31  600.060 35 25N

32 320.00 S2 36 25N

33 80.00 S2SE 25 25N

34  160.00 SW 25 25N

35 320.00 S2 26 25N

36 320.00 S2 27 25N

37  80.00 E2SE 28 25N

38 130.00 NE 32 25N

‘39 147.00 SE 32 25N

40 640.00 33 25N

41 640.00 34 25N

42  640.00 35 25N

43  640.00 . 36 25N

44 40.00 SWSW 28 25N

45 S2SE 29 25N
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410 192873-00 "~ Post Decree Abstract

*Place of Use:

ID  Acres Govt Lot OtrSec Sec Twp Rge County
Total: 17,322.00 :

BY STIPULATION, THIS CLAIM IS LIMITED TO NO MORE THAN 7,650.00 ACRES
IRRIGATED DURING ANY IRRIGATION SEASON.

Remarks:

THE WATER RIGHTS FOLLOWING THIS STATEMENT ARE SUPPLEMENTAL WHICH MEANS THE RIGHTS
HAVE OVERLAPPING PLACES OF USE. THE RIGHTS CAN BE COMBINED TO IRRIGATE ONLY
OVERLAPPING PARCELS. EACH RIGHT IS LIMITED TO THE FLOW RATE AND PLACE OF USE OF THAT
INDIVIDUAL RIGHT. THE SUM TOTAL VOLUME OF THESE WATER RIGHTS SHALL NOT EXCEED THE
AMOUNT PUT TO HISTORICAL AND BENEFICIAL USE.

192871-00 192872-00 192873-00

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME
RIGHT. THE USE OF THIS RIGHT FOR SEVERAL-PURPOSES DOES NOT INCREASE THE EXTENT OF
THE WATER RIGHT. RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE
(PURPOSE) OF THE WATER IN ACCORD WITH HISTORICAL PRACTICES.

192869-00 192873-00
PARENT FILE FOR THIS RIGHT IS 192870-00.




