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MEMORANDUM:

The order of the Appellate Division should be reversed,

with costs, and the judgment of Supreme Court reinstated.

A local zoning board has broad discretion when

reviewing an application for a zoning variance, but its

determination may be set aside if the record reveals that "the
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board acted illegally or arbitrarily, or abused its discretion"

(Matter of Pecoraro v Board of Appeals of Town of Hempstead, 2

NY3d 608, 613 [2004]).  In this case, the zoning board's decision

to grant a use variance for the construction of a commercial

structure in a residentially-zoned area was an abuse of

discretion.  The physical conditions of the parcel relied on by

the board did not establish that the property's characteristics

were "unique" as defined by New York City Zoning Regulation § 72-

21 (a).  Proof of uniqueness must be "peculiar to and inherent in

the particular zoning lot" (NY City Zoning Reg § 72-21 [a]),

rather than "common to the whole neighborhood" (Matter of Clark v

Board of Zoning Appeals of Town of Hempstead, 301 NY 86, 91

[1950], cert denied 340 US 933 [1951]; see also Dauernheim, Inc.

v Town Bd. of Town of Hempstead, 33 NY2d 468, 471-472 [1974]). 

The fact that this residentially-zoned corner property is

situated on a major thoroughfare in a predominantly commercial

area does not suffice to support a finding of uniqueness since

other nearby residential parcels share similar conditions.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, with costs, and judgment of Supreme Court,
Richmond County, reinstated, in a memorandum.  Chief Judge
Lippman and Judges Ciparick, Graffeo, Read, Smith, Pigott and
Jones concur.

Decided November 19, 2009


