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Georgia Hargett,
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        v. 
Town of Ticonderoga et al.,
            Appellants. 

John D. Aspland, Jr., for appellants.
Darrell W. Harp, for respondent.

LIPPMAN, Chief Judge:

On this appeal, we must determine whether Eminent

Domain Procedure Law (EDPL) § 702 (B) provides for reimbursement

of attorney's fees and costs when a condemnee successfully

challenges a condemnor's authority to acquire real property in

proceedings pursuant to EDPL 207 (A).  We conclude that EDPL 702
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(B) provides for reimbursement under such circumstances, and the

Appellate Division order should be affirmed.

In a prior action, the Appellate Division determined

that the Superintendent of Highways of the Town of Ticonderoga

exceeded his authority in seeking to condemn certain real

property for purposes not related to his position (Matter of

Hargett v Town of Ticonderoga, 35 AD3d 1122 [3d Dept 2006], lv

denied 8 NY3d 810 [2007]).  The respondent on this appeal (the

property owner in the prior action) subsequently commenced this

litigation in Supreme Court, Essex County under EDPL 702 (B)

seeking reimbursement of attorney's fees and certain other costs

allegedly incurred in connection with the prior proceeding and

the Town's efforts to condemn her property.  Both sides moved for

summary judgment.  Finding no Appellate Division, Third

Department case on point, the Supreme Court determined that it

was bound by Matter of 49 WB, LLC v Village of Haverstraw (44

AD3d 226, 245-246 [2d Dept 2007]) -- where the Second Department

found EDPL 702 (B) did not provide for reimbursement under these

circumstances -- and dismissed the complaint.  The Appellate

Division modified the order by denying defendants' cross motion

for summary judgment dismissing the complaint, granting

plaintiff's motion for summary judgment as to liability only and

remitting to Supreme Court to determine the reasonable amount of

her reimbursable costs and expenses.  It expressly noted its

disagreement with the Second Department decision relied on by the
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1  In certain circumstances, pursuant to EDPL 206 the
condemnor need not rely on the hearing and findings procedures of
EDPL 203 and 204. 
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lower court, and it determined that EDPL 702 (B) does provide for

reimbursement under these circumstances.  

The Appellate Division subsequently granted defendants'

motion for leave to appeal to this Court, certifying the

following question: "Did this Court err as a matter of law, in

modifying, on the law, the order of Supreme Court by reversing so

much thereof as granted defendants' cross motion and as denied

plaintiff's motion in its entirety; denying defendants' cross

motion, granting plaintiff's motion on the issue of liability,

and remitting to Supreme Court for further proceedings not

inconsistent with this Court's decision and, as so modified,

affirming the order?"  There is no cross appeal by plaintiff. 

The parties to this appeal have made no arguments as to which

particular costs may be recompensed; rather, this appeal is

limited to whether there is an entitlement to reimbursement.

Generally, a two-step process is required under the

Eminent Domain Procedure Law before a condemnor obtains title to

property for public use.  The condemnor first makes a

determination to condemn the property after invoking the hearing

and findings procedures of EDPL 203 and 204 (Matter of City of

New York [Grand Lafayette Props. LLC], 6 NY3d 540, 543 [2006]).1 

Thereafter, the condemnor must seek the transfer of title to the
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property by commencing a judicial proceeding known as a vesting

proceeding pursuant to EDPL article 4 (id.).  

A person aggrieved by a condemnor's determination and

findings made pursuant to EDPL 204 may seek judicial review of

the determination and findings in an original proceeding brought

in the Appellate Division pursuant to EDPL 207.  Judicial review

must be sought "within thirty days after the condemnor's

completion of its publication of its determination and findings"

(EDPL 207 [A]), and a "condemnee may not wait until the condemnor

initiates a vesting proceeding to raise its claims" (Matter of

City of New York, 6 NY3d at 549 n 4).  Judicial review of a

condemnor's determination and findings at this first step of the

process is limited by statute to certain issues, including

whether "the proposed acquisition is within the condemnor's

statutory jurisdiction or authority" (EDPL 207 [C] [2]).

Attorney's fees and costs are sought here pursuant to

EDPL 702 (B), which provides:

"In the event that the procedure to acquire
such property is abandoned by the condemnor,
or a court of competent jurisdiction
determines that the condemnor was not legally
authorized to acquire the property, or a
portion of such property, the condemnor shall
be obligated to reimburse the condemnee, an
amount, separately computed and stated, for
actual and necessary costs, disbursements and
expenses, including reasonable attorney,
appraisal and engineering fees, and other
damages actually incurred by such condemnee
because of the acquisition procedure."

Appellant argues that § 702 (B) provides for the reimbursement of
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attorney's fees and expenses incurred only during the vesting

proceeding, the second step of the EDPL's process, and not for

fees and expenses incurred during the first step of the process. 

We disagree.

It is true that the EDPL defines "acquisition" as the

"act of vesting of title, right or interest to, real property for

a public use, benefit or purpose, by virtue of the condemnor's

exercise of the power of eminent domain" (EDPL 103 [A]) and that

§ 702 (B) provides for the reimbursement of fees and costs

incurred "because of the acquisition procedure" (see Matter of 49

WB, 44 AD3d at 245-246 [concluding that the "operative word of

the statute is 'acquisition'" and that § 702 (B) limits

reimbursement to those fees and costs incurred as part of the

"'second step' of eminent domain"]).  But the EDPL also defines a

"condemnee" as "the holder of any right, title, interest, lien,

charge or encumbrance in real property subject to an acquisition

or proposed acquisition" (EDPL 103 [C] [emphasis added]), and it

is in the judicial review provided by EDPL 207 in which the

condemnee may raise the issue of whether "the proposed

acquisition is within the condemnor's statutory jurisdiction or

authority" (EDPL 207 [C] [2] [emphasis added]).  

Given § 207 (A)'s 30-day statute of limitations to seek

such judicial review, a condemnee may not sit on its claims until

the second step when the condemnor commences a vesting proceeding

(which a condemnor may do up to three years after making its
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determination and findings [EDPL 401 (A) (1)]).  Rather, a

condemnee must seek judicial review in the Appellate Division

practically forthwith -- before step two of the process.  Thus, §

702 (B) provides for reimbursement to the condemnee who

successfully challenges a "proposed acquisition" at the first

step of the eminent domain process and obtains a judicial

determination that the condemnor lacks the authority to pursue

the proposed acquisition.  Moreover, contrary to appellant's

argument, we can discern no reason why the Legislature would have

been disposed to allowing condemnees successful in EDPL article 4

proceedings to obtain reimbursement while simultaneously barring

the same relief to condemnees successful in EDPL article 2

proceedings.

We therefore conclude that reimbursement for attorney's

fees and other costs incurred by a condemnee may be sought

pursuant to EDPL 702 (B) after it is determined in an EDPL

article 2 proceeding that the condemnor lacked authority to

pursue the proposed acquisition.   

We should also note what we are not deciding today. 

The attorney's fees and costs that may be reimbursed under § 702

(B) are expressly limited by the statute to those that are

"actually incurred by such condemnee because of the acquisition

procedure" (EDPL 702 [B]).  Plainly, fees and costs incurred by a

condemnee after a condemnor makes a determination and findings

that are adverse to the condemnee pursuant to EDPL 203 and 204
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are incurred "because of the acquisition procedure" (id.). 

However, we take no view here as to whether fees incurred before

such an adverse determination may be said to be incurred "because

of the acquisition procedure" within the meaning of EDPL 702 (B). 

Specifically, we do not decide today whether fees and costs

incurred in preparing for and participating in an EDPL 203 public

hearing after the condemnee has received notice of the hearing

but prior to an adverse determination from the condemnor may be

reimbursed under § 702 (B), nor do we decide whether fees and

costs incurred prior to the receipt of formal notice of an EDPL

203 hearing may be reimbursed.  These issues are not now before

us because this appeal is limited to whether there is an

entitlement to reimbursement.    

Accordingly, the order of the Appellate Division should

be affirmed, with costs, and the certified question answered in

the negative. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed, with costs, and certified question answered in
the negative.  Opinion by Chief Judge Lippman.  Judges Ciparick,
Graffeo, Read, Smith, Pigott and Jones concur.

Decided November 19, 2009
             

  


