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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JAMES P. DOLLARD | A Part 13
Justice
X | ndex
MARI E THOWPSON, et al. Nunber 15915
2003
Mot i on
- against - Dat e Cct ober 19,
2005
Mot i on
LAVMPRECHT TRANSPORT, et al. Cal . Nunber 21
X

The follow ng papers nunbered 1 to 13 were read on this notion
by the defendants, pursuant to CPLR 3212, for summary judgnent
di sm ssing the conplaint; and, cross notion by the plaintiff,
pursuant to CPLR 2221 and 3212, for (a) leave to renew that
branch of a prior notion of the defendant Lanprecht Transport,
made pursuant to CPLR 3211, to dism ss the conplaint interposed
against it for lack of personal jurisdiction and, upon renewal,
for an order denying that branch the notion, and (b) for parti al
summary judgnent on the issue of the liability of all defendants
on the conpl aint.

Paper s

Numrmber ed
Notice of Motion - Affidavits - Exhibits ......... 1-4
Notice of Cross Mbtion - Affidavits - Exhibits ... 5-8
Answering Affidavits - Exhibits .................. 9-11
Reply Affidavits ........ ... .. . . . .. 12-13

Upon the foregoing papers it is ordered that the notion and
cross notion are deternm ned as foll ows:

l. Background and Rel evant Facts
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A. Backgr ound

The plaintiff Marie Thonpson (Thonpson) and her husband
derivatively, commenced this action interposing eight causes of
action seeking conpensatory and punitive danages for, inter alia,
all eged sex discrimnation in violation of Executive Law § 296
including retaliation, creation of a hostile work environnent and
constructive discharge due to her opposition to the sex
di scrim nation and conpl ai nts.

Thonpson al l eges that on July 3, 2000 she and a co-enpl oyee,
the defendant Patrice Casimr (Casimr), argued, that Casimr
intentionally punched her left breast during that argument, that
Casimr made derogatory remarks to her that day and during the
course of her enploynent. She also alleges that her enployer,

t he defendant American Lanprecht Transport, Inc. (ALTI) and the
i ndi vi dual defendants/managers or officers of ALTI, failed to act
in response to her conplaints, aided and abetted Casimr?5s
conduct, and failed to pronote her to managerial positions.

By prior order dated Septenber 30, 2004 this court (Dollard,
J.), inter alia: (1) granted that branch of a notion by the
def endant Lanprecht Transport AG s/h/a Lanprecht Transport to
dism ss the conplaint interposed against it based upon |ack of
personal jurisdiction; (2) granted that branch of a notion by the
remai ni ng defendants seeking to dismss the cause of action
alleging intentional infliction of enptional distress and,
otherwi se, denied the defendants’ notion to dismss the
conplaint; and, (3) granted so much of a cross notion by Thonpson
as sought to dismss affirmative defenses of inproper service,
col |l ateral estoppel and res judicata.

In the notion and cross notion at issue, the renaining
def endants seek summary judgnent dism ssing the conplaint
i nterposed against them in turn, Thonpson seeks, through a
notion to renew, to reinstate the conplaint against Lanprecht
Transport and partial sunmary judgnent on the issue of the
ltability of all defendants.

B. Exam nati ons Before Trial (EBT)

During his EBT, the defendant Alan P. Tiercy (Tiercy)
stated, inter alia, that he was first enployed by ALTI in
Septenber 1977 as an operations clerk. From 1991 to 2003 he
served as branch manager of the New York office running office
operations and ensuring custoner satisfaction. A total of six
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enpl oyees, including hinself, worked in the New York office.

Thonpson becane a part-tine enployee with ALTI in 1995 and,
eventual |y, becane a full-tinme enployee. Thonpson was the only
Iicensed custons house broker for the office. QOher than being
late to work, Thonpsons job performance was fair and she was
never subject to any disciplinary action. Thonpson worked at
ALTI from m d-1995 to 2003.

ALTI did not conduct annual enployee reviews or eval uations.
If he saw a problemwith an enpl oyees performance, he discussed
it with the enployee to resolve it. Rai ses were determ ned
t hrough the defendant Hans-Peter Wdner (Wdner), the President
of the ALTI, to whom all branch managers reported. Raises were
given once a year in January and, generally, every enployee
recei ved the sane rai se. Corporate policies were provided by
Wdner, but Tiercy nade decisions regarding hiring and firing of
enpl oyees, sonetines in consultation with Wdner. To his
knowl edge, there was no enployee handbook or witten policy
relating to sexual harassnent prior to February 2003, and he was
unaware of any enployee being termnated or disciplined for
sexual harassnent.

Casimr was an operations clerk who, ultimtely, becane a
branch manager of the Mam office. On July 6, 2000 he saw
Thonmpson and Casimr yelling at and standing very close to one
another in the office while other enployees were in the area, and
he inmmediately told themto conme to his office. In his office
they ultimately cal mned down but, at that time, neither told him
what the argunent was about, and each returned to their desk. A
reference regarding the incident was placed in each of their
personnel fol ders. Thonpson never asked him for help of any
ki nd. Prior to the July 6, 2000 incident, Thonpson never
conpl ai ned about the work environnent.

On July 25, 2000, Wdnmer and the defendant Thomas Lanprecht
(Lanprecht) canme to the New York office to investigate the
i ncident by conducting interviews with all enpl oyees present that
day, including Casimr and Thonpson. He never heard Casimr
refer to femal e enpl oyees as "soup chickens" or "peasants," and
never saw hi m engage in any physical or verbal outbursts.

During his EBT, Lanprecht stated that he nmet Thonpson only
two or three tinmes when he visited the New York office
Presently, he was ALTI S Chairman of the Board, Wdner was
President, Tiercy was Executive Vice President, Secretary and
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Treasurer, and Ms. Martha Jeandeal in South Carolina was another
Executive Vice President. Cenerally, he coordinated functions
between Switzerland and the United States.

He becane aware of the Thonpson/Casimr incident about a
week after it occurred. Thonpson conpl ai ned that Casimr was
shouting and yelling at her, and getting involved in business for
whi ch she felt responsible. Casimr stated they argued about how
to fill out a docunent and, when Thonpson started shouting at
him he shouted back. Al office staff present at the tine of
the incident were questioned.

To his know edge, Thonpson never conplained of sexual
harassnment or a hostile work environnment during her enploynent
with ALTI. Thonpson did request that she be physically separated
from Casimr in the New York office, and she received that
accommodation to the extent possible. In any event, Casimr was
transferred to Mam wthin a couple of nonths. He never heard
Casimr refer to female enployees as "soup chickens" or
"peasants,” and never observed hi m have physical or aggressive
verbal outbursts. He had heard that Casimr argued with Thonpson
every now and t hen.

During his EBT, Wdner added, inter alia, that he never
heard any sexual harassnent conplaints. ALTI did not publish
announcenent s about upcom ng positions or vacancies; instead, any
such positions were discussed at the nanagenment neeting. He
agreed that he, Tiercy and Lanprecht investigated the July 6,
2000 incident by asking other office staff what had occurred.
Based upon the investigation, they determned that Casimr did
not engage in inappropriate conduct.

On July 28, 2000 or in August, 2000, they pronoted Casimr
to branch manager of the Mam office, and he was transferred to
the that office. Thonpson never made any conpl aint between July
6, 2000 to the time she resigned in February, 2003.

During his EBT, Patrice Casimr stated, inter alia, that he
commenced work with ALTI in Cctober, 1988 as an inport clerk, and
left in March 2003 when the M am branch closed. On July 6, 2000
he and Thonpson argued about how to conplete a customs form and,
when Thonpson started yelling, he yelled back. He never touched
Thonpson during that argunent and did not strike her breast.
Prior to that incident, he did not have bad feelings or ill wll
toward Thonpson

He had used the term "soup chicken” in the office, which
meant soneone that was sexually unattractive. The term was used
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by others in the office as well and it was intended as a joke;
however, he could not name anyone el se who used that term He
never used the word "peasant."”

Docunents in the record include, inter alia: (1) an internal
menor andum by Tiercy dated July 25, 2000, which was placed in the
personnel folders of Thonpson and Casimr to docunent the July 6,
2000 incident, noting that Lanprecht and Wdner cane to New York
on the sanme date and investigated, and that a prior incident
occurred in July, 1998 while he was on vacation; (2) a letter
dated July 28, 2000, witten by Thonpson to Lanprecht about the
July 6, 2000 incident, asserting that Casimr physically and
sexual |y harassed and assaulted her, that the incident was
w tnessed by others, that Casimr punched her in the left breast
and struck her in the nose with his nose, and demandi ng
di sciplinary action; and, (3) an internal neno by Tiercy dated
February 24, 2003, docunenting Thonpsons resignation that
norni ng by e-mail.

During her EBT Thonpson stated, inter alia, that she was a
hi gh school graduate and took additional courses relating to the
i nport-expert industry. She was the |icensed customhouse broker
at ALTI, and oversaw the brokerage departnent and inport
di vi si on.

Begi nning in 1995, there were constant derogatory remarks by
Casimr toward fermal e and other enployees in the office, to the
effect that the wonen in the office were "soup chickens" and
"peasants,” although the latter term was also used for nmales.
Casimr made such statements 15 tinmes a year and, when she
conplained to Tiercy about it, he smrked, laughed a little and
stated that this was just the way Casimr was. Once or twce
Tiercy did speak to Casimr about this conduct.

Prior to July, 1998, she and Casimr had two argunents about
work when Casimr yelled and called her and others in the office
"idiots.” On both occasions Tiercy was on vacati on but, when he
returned, she requested that Tiercy instruct Casimr not to talk
to her in an unprofessional manner.

On June 30, 2000 she and Casimr disagreed about how to
conplete a form Casi mr began berating everyone and calling
them "idiots" and, when she got involved, he pointed his finger
in her face and began "nose-butting” and spitting on her. Wen
Tiercy and Wdnmer canme out of their offices Casimr told her to
"shut her nmouth or else." Wen she asked Tiercy to stop Casimr
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from threatening her, Casimr intentionally punched her in her
left breast with his right fist. At that point, Tiercy called
theminto his office to cal mthem down.

Later, she asked Tiercy to document the incident and
reprimand Casimr for his behavior. During the July 25th neeting
with Wdner and Lanprecht, she told Tiercy that she would like to
apply for any pronotional opportunities but, at that tinme, the
opening at the Mam office was not nentioned. Fol | owi ng the
July 25th neeting, she never heard another thing about the
i nci dent . Casimr never touched her after the July 6, 2000
i nci dent.

Casimr was pronoted to branch manager of the Mam office
in August, 2000 and he left to work in the Mam office in
Decenber, 2000. Wen Casimr noved to Mam, she insisted that
if he called the New York office he should call Tiercy directly
so she would not have to deal with him but she received no
response to her request. Everyone picked up the phones in the
of fice. If Casimr called and she answered, she always
transferred the call.

Al t hough ALTI had one fenal e manager in South Carolina, that
person had owned a conpany acquired by ALTI and she felt that,
ot herwi se, ALTI did not pronote wonen to nanagenent positions.
To her know edge, the only managenent position in each branch
of fice was that of branch manager.

. Mbti on and Cross Mbdtion

ALTI and the renmi ni ng defendants nove for summary judgnent
di sm ssing the conplaint asserting, inter alia, that: (1) the
sexual harassnent and hostile work environment clains rest on two
incidents that occurred in January, 1995 and June, 2000, and on
all egations of being called a "soup chicken," "peasant" and
idiot;" (2) all defense wtnesses stated that they never
wi t nessed any sexual harassnent or derogatory conduct, and never
saw Casimr strike Thonpson in the left breast; (3) Thonpson
continued working for another three years wthout conplaint
before voluntarily resigning; (4) Thonpson was not qualified for
any position other than that which she held; and, (5) there is no
evi dence of retaliation.

Thonpson cross-noves for |eave to renew that branch of the
defendants’ prior notion seeking to dismss the conplaint
i nterposed agai nst Lanprecht Transport for lack of persona



jurisdiction and, upon renewal, for the denial of that branch of
the notion and for summary judgnent on the issue of the liability
of all defendants. |In support, she contends, inter alia, that:
(1) there are issues of fact relating to the defendants’
credibility; (2) she repeatedly conplained about Casimr?%s
conduct and no neani ngful investigation ever occurred; (3) she
was subjected to a hostile work environnment based upon her
gender, and was negatively treated after making conplaints; (4)
she was qualified for other positions, but the defendants failed
to post any of the branch manager positions filled by nen; (5)
t he individual defendants are vicariously liable for the conduct
of Casimr, and she was constructively discharged; and, (6) the
EBTs denonstrate that Lanprecht Transport, a Swi ss corporation,
is subject to the jurisdiction of this court as it is the parent
corporation of ALTI, it dom nates ALTI business and operations,

and it shares officers with----- 1

111, Decision

To establish a prima facie case of discrimnation, a
plaintiff must first show by a preponderance of the evidence
that: (1) he or she is a nenber of a protected class; (2)

di scharged from a position for which he or she was qualified;
and, (3) that the discharge occurred under circunstances giVving
rise to an inference of discrimnation (see Mttl v New York
State Div. of Human Ri ghts, 100 Ny2d 326, 330 [2003]). Once a
prima facie case is made, the burden of production shifts to the
enpl oyer to rebut the presunption with evidence that the
plaintiff was discharged for a legitimte, nondiscrimnatory
reason (see id.; see also Prandip v Building Serv. 32B-J Health
Fund, 308 AD2d 523 [2003]). If such evidence is produced, the
presunption is rebutted and the fact finder nust detern ne
whet her the proffered reasons rare nerely a pretext for
discrimnation (see Mttl , 100 NY2d at 330). A fact finder who
concludes that the proffered reasons are pretextual is permtted
to infer the ultimte fact of discrimnation but is not required
to do so (see id.).

Hostil e work environment sexual harassnent exists when the
wor kpl ace is pernmeated with discrimnatory intimdation, ridicule
and insult that is so sufficiently severe or pervasive that it
alters the ternms or conditions of enploynent (see Macksel v
Ri verhead Cent. Sch. Dist., 2 AD3d 731, 732 [2003]). \Wether a
New York workplace may be viewed as hostile or abusive can be
determ ned only by considering the totality of the circunstances
(see id.). Isolated remarks or occasional episodes of harassment
will not support a finding of a hostile or abusive work
environment in New York (see Macksel, 2 AD3d at 732).
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In order to hold a defendant |iable under New York |aw for
al | eged pervasive harassnent, a plaintiff nust prove that the
enpl oyer had know edge of and acquiesced in the discrimnatory
conduct of its enployee (see Vitale v Rosina Food Prods. Inc.,
283 AD2d 141, 142 [2001]). Were the plaintiff is harassed by a
| ow- | evel supervisor or co-enployee, the plaintiff is required to
establish only that upper-I|evel supervisors had know edge of the
conduct and ignored it; if so, the harassment will be inputed to
the corporate enployer and will result in inposition of direct
liability (see id.; see also Father Belle Community Cr. v New
York State Div. of Human Rights, 221 AD2d 44 [1996], |v denied 89
NY2d 809 [1997]; see also Murphy v ERA United Realty, 251 AD2d
469 [1998]). A defendant may di sprove condonation by a show ng
that it reasonably investigated conplaints of discrimnatory
conduct and took corrective action (see Vitale, 283 AD2d at 142).

As to clainms brought under Executive Law § 296, in the
absence of conpelling circunstances, individual instances of a
failure to pronpte do not constitute a continuing violation (see
Ni el sen v United Parcel Serv., Inc., 210 AD2d 641 [1994]). To
establish a prinma facie case of retaliation in the context of
enpl oynment discrimnation, a plaintiff nust show that: (1) she
has engaged in a protected activity; (2) her enployer was aware
of such participation; (3) she suffered from an adverse
enpl oynment action based upon her activity; and, (4) there is a
causal connection between the protected activity and the adverse
action taken by her enployer (see Forrest v Jewish GQuild for the
Blind, 309 AD2d 546 [2003], aff’d 3 NY3d 295 [2004]).

Here, the defendants denonstrated the absence of a prim
facie case of discrimnation under Executive Law § 296 as they
never di scharged Thonpson who, instead, voluntarily resigned
al nost three years after the incident and after Casimr was
transferred to Mam (see Prandi p, 308 AD2d at 524; loele v Al den
Press, Inc., 145 AD2d 29 [1989]). In addition, the defendants
denonstrated the absence of a prina facie case of hostile work
envi ronnment by showing that any alleged harassnment by Casimr
t hrough nanme-calling or argunents wth Thonpson were isol ated,
occasi onal epi sodes (see Macksel, 2 AD3d at 732).

In response, Thonpson failed to raise any issue of fact as
to whether she was term nated, whether her termnation was a
pretext for illegal discrimnation or whether her term nation was
retaliatory for her conplaints (see id. ). Morreover, in view of
the investigation conducted by the defendants followi ng the July
3, 2000 incident, and the alnost three year hiatus between the
time of the incident and Casimrs nove to Mam and Thonpsons
resignation in February, 2003, Thonpson failed to raise a triable
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i ssue of fact as to whether there was a causal connection between
a protected activity and any adverse enploynent action, or of
deliberate acts on the part of ALTI to make her working
conditions so intolerable that a reasonable person in her
position would feel conpelled to resign (see Kaptan v Danchig, 19
AD3d 456 [2005]; see also Giaham v New York City Transit Auth.
242 AD2d 722 [1977], lv denied 94 Ny2d 759 [2000]; Mountleigh v
City of NY., 191 AD2d 291 [1993]).
Finally, Thonpson failed to raise any triable issue of fact
as to her clains of alleged failure to pronote or retaliatory
di scharge (see e.g. Graham 242 AD2d at 722; Mountleigh, 191 AD2d
at 291). As Thonpson failed to denonstrate a prima facie case of
discrimnation, her clains of aiding and abetting by the
i ndi vi dual defendants need not be addressed (see Forrest, 309
AD2d at 560).

Concl usi on

Based upon the papers presented to the court and the
determ nations set forth above, it is

ORDERED that the notion by the defendants for summary
j udgnment dismssing the conplaint is granted, and the conpl aint
i nt erposed agai nst the defendants is dismssed; and it is further

ORDERED that the branch of the cross notion by the
plaintiffs for |eave to renew that branch of a prior notion of
the defendant Lanprecht Transport to dism ss the conplaint
i nterposed against it for |ack of personal jurisdiction and, upon
renewal , for an order denying that branch the notion is denied as
academc; and it is further

ORDERED that the branch of the cross notion by the

plaintiffs for partial sunmary judgnment on the issue of the
liability of all defendants on the conplaint is denied.

Dat ed: Decenber 6, 2005

..... ef endants and Thonpson also submt affidavits in

support of the notion and cross notion.



