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SUPREMI COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORI - JAS PART 11

PATRICTIA WATKINS,

Plaintift,
- against - .
‘Lg,
P
i et oo
ALFRED FORSYTIH and ROMAN LLUTAK, S ~ C
._,(" ;'-(.}:-' B 21.,9
Defendant. TR
__________________________________________________________________ X B RO, f‘-i." \, .
JOAN A MADDIEN, 1. el »’"-,*,:;t?

In this personal injury action, defendant Allred Forsvih (Forsyth) moves Tor SUNHTATY
judgment pursnant to CPLR 3212 dismissing the complaint agamst him. Defendant Roman
Lutak (Lutak) separately moves for the same relicl. For the reasons set forth below, both motions
are denied.

[ackeround

Plaintitl Patricia Watkins (Watking) alleges that she sustained personal injurics on
December 15, 20006, at approximately 4:45 pm, when she ripped and (¢l on a raised scction of
the sidewalk in front o 73 and 75 St. Mark’s Place, New York, NY, respectively Forsyth's and
[Lutak’s propertics.’ (Watkins Dep. at 18, 39). At her deposition, Watkins testificd that »he was in
the process ofhwalking westward down the middie of the sidewalk when her right foot Tt a
ratsed seetion of the sidewalk, causing her o [all on her right side (1d, at 22, 26, 40). Watkins

was presented photographs of the site of the aceident at her deposition and testified that the

A8

CAULer deposition, Watking testified that she was walking benwveen Avenue A and First Avenue
U the time of the acerdent. (Watking Dep.at IS), Howaever, 1tis elear from the record that 73 and
73 S0 Nark s Place s between First und Scecond Svenues.



[* 3]

photographs accurately depreted the condition ol the sidewalk at the tme of the accident, (1d. at
A8 -4,

AL his deposttion, Forsyth testified that in 1990, he hired a contractor to replace the
entire stdewallo m front ol his property at 73 St Mark's Place. Lutak testilied that some time
the 1990's, the City replaced the entire sidewalk e front o his property at 75 Mark's Place,

Watkins retamed Scott Silberman (Stlbermian), i registered prolessional engineer, to
mspect the site of the acerdent and testily as to the sidewallcs conditton. Stlberman mespected the
stdevalle on Avgcust 0, 2007, and measured @ vertical cap of 9710 of an inch between the (wo
sidevealk Muus bordering the 73/75 S Mark’s Pluce property line. (Silberman Report. 2).°

Forsyth retained Thomas Piciocco (Pictocco), a heensed surveyor, 1o conduct asurvey of
the site. Picioceo’s swvey showed that the expansion jomt connecling the adjacent sidewalk
Naes at issue snanned aninch, beginning at the boundary between the defendants” propertics and
extending one inch cast into the arca 1 [ront of Lutak’s property. (Piciocco Affidavit, para. 5).
The survey showed the vertical gap o vary (rom half an ich to three-quarters ol an inch along
the nuddle portion of the sidewalk. (Id. at Exhibit 13).

Forsvth and Lutak cach move for summary judgment(s argung that, even assuning
Silberman correctly (ound a vertical cap of 9/16 ol an inch belween sidewalle Maws, such vap s a
tivial defeer and “does not amount to an actionable condition absent evidence that such a defect
present]s| a sienificant hazard.” (Forsyth Notice ol Motion for Summary Judgmoent, para. 20).
Lach defendant further argues that he Tacked actual and constructive notice of the detect and

therelore connot be held lable

Silberman submits an affidavit which incorporates by references an attached report dated
August 10, 2007 which resulted from his August 6, 2007 investigation ol the sile.
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I opposttion, Watkims subnuts Stiberman’™s alfidavit, arguing that Silberman’s opinion
as o the natwre of the defeet 1s sufficient to raise 1ssues of fiuct rezardimg whether the defect at
ssue was sulticient to give raise to lability on the part of the defendants. In hus affidavit,
Stberman oymes the cap attssue as “an mherent and inrcasonable donger to pedestrins™ and
notes that several enomecering and admimstrative eutdelines, melndmae § 19-152)4) ol the
Admiistratve Code ol the City of New York (Admumistratn e Code). ' consider any vertieal uap

oreater than hallan inch to be a substantal defect, simee “[mjost urip and fall accidents are

caused by [such] abrupt changes in elevation.” (Silberman Report, at 2 - 3). Stlberman also notes
that the Admustrative Code enforees a duty on a property owner to repair any defeetive
stdewalk Moz front ol his property. (Id.at 3 - 4)

Watling further argucs that whether the delendants had constructive notice of the defect
ts a queston ol fact since the defectis m front ol defendants” property. I addition, Watkins
pomils out that accordmy to Silberman’s affidavit, the defect may have formed due to water
migration over o fone duration or eradual setthng under the sidewallk™s sartace. (Idoat 4 - 5).
These gradual changes, Watking argucs, imply that the defendants would have had plenty of time
o take note ol the defect and make duc repuars.

In repdy o Walkins™ arguments, Lutak and Forsvih assert that silberman’s opinion as (o
the nature o the defect and how it Tormed is speculative and not based on any form off
admissible cvidenee, Additionally, the defendants argue that Silberman provides no basts Tor his
opinton that the 9716 mch defeet he observed nearly cight months after the accrdent exrsted ot the

time of the acerdent. With respeet to the Administrative Code, the defendants argue that courts

Section § 1O-132(a)(h) of the Adnmustrative Code of the City ol New York provides. i
pertinent part. that an owner ol real property has an obligation to “reconstruct, repair or
repine., thos e sidewalk oo™ where, inter aliag there exists o wi hazard, where the vertical
arade differential benw een adjacent sidewalk (ags 1s ercater than or equal (o one halfan mel”
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have granted stmmary judement even though defeets at issue have violated the Adminisirative

Code. Seeceo Villaplana v, Kane Agsoes. Family Lid Piship, 17 Mise 2d T129(A), 0 (Sup.

CLNGY Connty 2007).
Additionally, Forsyth asserts that he cannol be held hable since, according (o Picioceo’s
survey, the expansion jomt over wineh Watkins tripped spans Lutak’s property and not his.
Watlns and Lutak both oppose Forsyth’s areument. Watkins araucs thal Picioceo™s
Vdavit s ambiguous as o where Watking fell. Simlarly, Lutak argues that Picioceo s
idenufication ol the location ol the expansion joint on (he sidewalk does not prove where
fatkins fell Lutak Turther notes that § 2-09(H () (vin) o the Rules o the City of New York
provides that sidewalk aes with substantial deleets must be replaced, and one of the adjacent

Hags mque e n s i ront of Forsyth’s property

DIscussion

On wmoton for summary judgment, the proponent “must make a prin facie showing ol
entitlement o judenient as a matter of Taw, tendering sulficient evidence to eliminale any

material issues of fact from the face. . Wineerad v. New York Univ. Med. Cure, 64 NY 2d 831,

352 (1985). Ouce the proponent has made this showing, the burden of prool shills (o the party
opposing the motion to produce evidentiary proofl in admissible form Lo establish that nuaterial

ssues of fact exist and require a trial. Alvarez v, Prospect Hosp., 08 NY 2d 320, 324 (1980).

“Whether a dangerous or defective condition - create[s] lability “depends on the
pocutiar Lets and crcunstances ol each case and s venerallv o question ot fact Tor the jury,”™

Frimcere v _County ol Suttolk, 90 NY 2 976, 97 (19971, ¢citing Cri v Summal, F23 AD2d

L~
I._

(2d Dept 1993). THowever. “trrvial deltets onawalkway not constitaling o rap or nuisance,

as o consequence ofwhich a pedestrian might ., .. trip,” are not actionable. NMorales v, Riverbay

Corp, 220 AD2d 271 (Tst Dept. 19906). In determmming whether an alleged defectrs trmvial s

" -
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matter of Ty, the court must examine all the facts presented, including the width, deptlh,
clevaton, mreevularty and appearance ol the alleged defect, along with the time, place and

crreumstances ol the ijury, and whether it constitutes a trap or snare. Irineere v. Counly ol

J]
fd

otk 90 NY2d at 977, citing Caldwell v Vill o Isl_Park. 304 NY 268 (1¢

).

}

The tact that a sidewalle defeet violates the Adunmsirauve Code may be introduced as

some evidence ol meghivence, (see Elliol v, City of New York, 95 NY 2d 730, 737 (1999)), bul

the defect mav sull be trivial as o matter of Taw, Seo Villaplna v, Kane Assocs. Fanuly Lid,

P7ship, 17 Nbses 3d FI290A), 6 (Sup. CLNLY. County 2007), Even under the Adminisrative
Codes taheroht differential alone s msuflicrent to cstablish the existence ofadangerous or

defective coadition.™ Td s see e, Morales v Riverbay Corp,. 226 AD2d at 271 (rulimg that

Jifference in elevation of about an neh, withoul anvthing more, does not constitute a trap or
snare). However, the defeet may be actionable when the change n height 1s abrupt. Sce Tinceo v,
Parkchester 5. Condo., 304 AD2d 383 (Ist Dept. 2003); Nin v, Bernard, 257 AD2d 417 (1st
Dept 1999) (ruling o 37To of an el depression to be o trap or snare because ol its sharp edges).

The rutings in Tinco and_Villiplana illustrate the spectlicity ol detad required to defeat a
defendant’s motion for sumnuary judgment. n Tinco. the plantfCripped over a broken and
wney onsection ol asphall pavement, causing her to fall. The delectwas four square feer moarea,
three quariess ol an inch deep. and sunk abruptly ot its periineier. Photograpis o the accident
site were tahens and an expert witness characterizaed the sie ws o rippimg hazard, The court

therefore denied summary judement. Tingo v, Parkeliester §. Condo., 3040 0D 2d at 385 - 840 see

also Villaplna v, Kune Assocs, Fannldv Lid. PPship, 17 Mise. 3d TT29(A) at 7.

Villplana, like the present case, involved a trip and fall over a vertical vap between two

sidewalk e Theres the platil? provided evidence that the gap was hallan mceh and argued

that the Administratve Code characterized such a vap as a substantal defect. Tlowever: the court



ruled that without any additional evidence to establish the existence of anv tap-like
charectertstics beyond o herght differenual, the case muast be disnnssed. Villaplana v IKane
Assoes, Fanalv Tad, Prshap, 17 Mase, 3d TT29(A) et 7 - 8.

[ere, even it the defendants have met therr burden o! prool by showing that the defeet
was trvial, ‘Watkins has controverted this showing by providing evidentiary prool that the delect
Ay constite e a trap or snare. Both Watkms m her deposition and Stlberman i s afidavi
assert that the ap e the sidewalk was abrupt. Sitberman further opies that the cap was “an
mherent danger™ inneed ol repair. Accordingly, there are triable 1ssues of fact as to the nature of
the defect and the delendants” consequent hability.

Stibcrman’s opnuon that the sidewalk conditions had not sigmlicantly changed from the
time ol the sectdent untl the tme ol his mspection is suppotted by his review o Watki 1s”
photographe, v hinch accordimg o Watkims accurately depiet the condinion ol the midewalk at the
e of the cevident, Accordingly, contrary to delendants” position. Stlberman’s opinton cannot
be disregardad on the ground that his mspection ol the sidew alk occurred ahinost erght months
aller the acedent.

I oersonal mjury action like the present cuse, “1e1s not the plamte:A417s burden m
opposng otionsg for sunmmary judgment (o establish that detendants had wetual notice ol the
hazadous condition. Rather, 10 1s the deflendants” burden (o establish the lack of notice as 4

matter of Tave " Gulhida v, Metro N Commuter R, Co., 279 AD2d 403, 404 (Tst Dept. 260T1).

A delendant seckime to disoss the complamt must demonstrate the Tack ol evidence revardimg
how the alle red conditon cane into existence, how visthle and apparent iowas, and for how
[ong 1 pero Lol tie prior to the aceident 1t existed.” Id.

In the present case. Silberman™ opinion that the condinon could bave taken a stenfeant

perted ol e o develop s sufciently supported by Tus encinecring experence. Grvenhie
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presence of Forsyth and Lutak at the premises, thew responsibility o mantam the walkways in
front of thew respective propertics and the questions of fact as to whether the eap wus o tiivial or
&

substantial doefiet, there are tiable tssues of fact as to whether cach defendant had actual anddor

constructive nolice of the relevant condiion.

As Lo Porsyths argument that the defeet spans only Lutak’™s property, such arsument

nistakendy focuses on the focation of the sidewalk expansion jolnt instead of on the sidawalk

Hags, Sitberman’s altidavit constitutes evidence that the vertiead sap i the sidewallowes ereated

Pt shaftne of o or Poth sidew alk lags bordering 1l

althoaglon v unctear from the affidavit and surves wineh flags shitted. Dach delendant s
responstble tor one of the Nags; therefore, there are questions of fact as G whether Forsyth and
Lantad ave hahle,

Iy viow of the above, s

ORI RED that the motion for summary judement by detendant Forsyth s denied: and 1t
yojudg A

s thrther

QORDERED that the motion for swmmary judgment by defendant Lutak is dened; and it

15 funther

ORDERED that o pre-trial conforence shall e held m Part T room 351, 60 Cenue

strech, oew York, NYL o

DATED: .mm_Qf/?zuw




