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MoﬁrlowcgsE;ls REsPEchUiLY REFERR.ED TO JUSTICE

- FORTHE FOLLOWING REAsONS):

'SUPREME COURT OF THE STATE OF NEW YORK = .

B ~ Givll Practice Law and Rules,

NEW YORK COUNTY
PRESENT; HON PAULWOOTEN ___ ___  PART_ 7
e CT ~ Jistice = T - T
In the Matter of the Application of < INDEX NO. 105656[1’1‘ _' o
‘BERNADETTE CAMACHO, ‘ -
‘ Petltloner

For a Judgment under Article 75 of the

- agalnst . MOTION SEQ. NO. _001

CITY OF NEW YORK; NEW YORK CITY: DEPARTMENT

OF EDUCATION DENNIS WALCOTT CHANCELLOR

E employment at the New York Clty Department of Educatlon (NYGDOE) ' Petltloner aISO seeks to be

o of NEW YORK CITY DEPARTMENT OF EDUCATION c

. Re“apondents SRR

, ,\_neWerIng Affldavlte— Exh|b|t$

Al

RS Iylng Affldavttk-—-Exhlblts # SRR . INo(g) LS

relnStated to the pOSItIOﬁ of tenured teacher wlth thé\NYCD@E The Clty of New York NYCD@E and

Dennls Welcott Chancellor of NYCDQEE (collectlvely respondents) brlng a crdss motlon to d|sm|ss k

pUrsUant to CPLR §§ 3211 a)('/) 404(3) 7511 on theub‘asl‘s that the petltlon fans to statea cause of

actlon end that the Ctty of New York is not a proper party to this proceedlng Petltloner IS m OPPOSItlon

to Feepondents cro“és motfon i




BACKGROUND

Prior to-her termination, petitioner was_ a tenured social studies teacher since June 2004 and» :
was assigned to Hillcrest High School in Queens, New York (Hillside). Petitioner had been a teacher :
for approximately ten years with one prior disciplinary proceeding on her record for the verbal abuse"ptj{‘ ]
her students, in violation of Chancellor's Regulation A-421, which was settled on May 12, 2010 by R

stipulation. As a result of the settlement, among other things, petitioner was reassigned from the -

Gateway School of Environmental Research and Technology in the Bronx to Hillside. | - t
After petitioner was at Hillside fcr‘a few months, respondents c_or_nmenced a disciplinary

- proceeding against her, pursuant to EdUCatien Law § 3020-a alleging,_inter alia, that petitioner was . - .. o

vg'rbany abusive to her students i e;t;;,;;g;;;.;';;Ca sucies class nviolation o at;;,;;e.a;* o

Regulatuon A 421 “The- charges agarnst the petrtnoner were that “Specn‘icattcn 1 On Or about

December 17 2010 the Respondent screamed dunng class and called studentsta) stuptd b) caraje

(fLIck) Specmcatron 2: On or-about December 20 2010 the Respondent told sfudents |n her class
they had thelr mtnds in thelr ass” (see. Verlfled Petiticn exhlbrt A, p 4) EducatIOn Law § 3020 a(3)

requlres that when charges are filed agalnst a tenured person as |n thls caSe a tenured teacher that a

and”supporttng declsmns were submltted byrthe partles at th‘at tn’he‘

-.\r

o Chancellors Regulation A-421 states that “[v]erbal abUSe of students |s prohlblted and’ deflnes “

the prohlblted verbal abuse as inter alra Ianguage that tends to cause fear or physncal or mental " ‘_'k i
dlstress or Ianguage that tends to bellttle or subject students to ndlcule (/d at 5) At the petltleners

: ‘hearlng both parties were' represented by couhsel and a transcrrpt ofthe proceedlngs ware made

N T
,tt L )

L
—_ri———

Coy |The respondent asserts carajo means fuck hell or damn (seeverlfred Petrtldn exhibltA p 6
foctncte 5) \ . \
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Jerk" (see Verifiod Pet|tlon exh|b|tA p. 6, foothotes

Moreover, both parties produced witnesses, cross-examined witnesses, and according to Hearing

Officer Zonderman, “were afforded full opportunity to produce evidence, and make argument [sic] in =~ - #-*

support of their respective positions” (id. at 2). Eight students, ages 14 through 16, from, inter alia, the
Dominican Republic and Honduras, testified at the hearing and all but one used a Spanish Language ‘
interpreter, Students testified that petitioner screamed at them in Spanish and ¢alled them "stupid,”
used the word "cono"z‘and: told them that they had their mind in their asses (id. at 5-11).> All of the
st‘udents testified that the petitioner's abusive langu-age toward them made them feel very bad (id.).
Hearing Officer Zonderman issued a 22-page O‘p‘inion and Award dated April 25, 2011 in whic‘h‘

he concluded that petltloner was guilty of the specrfrcatrons charged agalnst her that there IS

substantral cause rendering [petltloner] unfrt to’ perfOrm her obllgatlons to the servrce” and |mposed the,;f |

- -'psnalty of termlnatlon of petltroner s employment whlch he asserted was “mandated" (/d at ‘l9) el

o Srgnrﬂcantly, Heanng Offlcer Zonderman notes that in: |.mposlng thls penalty he approprrately
| consrdered the previous 3020 -a dlSClp|lnB of petltroner, |n|t|ated due to petltloner’s emotlonal outbursts
'__deemed abusrve to former students in. ylolat|0n of Chancellprs Regulatron A 421 The pnor drsorpllnary_‘ ——

prdceedlng was settled between the partles via a Strpulatlon of Settlement dated and’ S|gned by | ‘

. 'petrtroner agreed in. the Strpulatron of Ssttlsrnent that |f she was: ever brdught up on an Educatron Law .

_ 3020 a charge for a vrolatron of Chancellors Regulatron A 421 and lf she was: found gullty of such a

. ? The respondent's rnterpreter lnformed Hearrng Ol"tlcer ZOnderrnan in art “off the- reCord
discussion,” which Hearing Oftlcer Zonderman then rerterated on'the recbrd that the word “cong”. has
several meanings, dependlng on.one’ s country of orlggn mcludrng "fuck,” "go to, hell y “damn ! "fanny

6 and 7

? One student, BE B testlfred rn Engllsh that after belng Iate to class respondent said "stuprd" and

““caraje.” (see/d p9) L A A T
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violation by a hearing officer, the penalty imposed would be the termination of her employment (id.).

Pursuant to Hearing Officer Zonderman's decision, petitioner was terminated from her employment = =~ -

with the New York City Department of Education.

" In her Verified Petition, petitioner challenges Hearing Officer Zonderman’s decision claiming it
was defective because: (1) the hearing officer’s disposition imposed excessive and unwarranted
punishment for the allegations; (2) it was irrational, arbitrary and capricious; and (3) the disposition

shocks the conscience of the Court (see Verified Petition, p. 8,  28). Respondents cross-move to

‘dismiss the petition, pursuant to CPLR §§ 3211(a)(7), 404(a), and 7511,

DlSCUSSION

Pursuant to Education Law § 3020- a(5) a petltlon to vacate the determlnatlon of a hearlng

- ofﬂcer reqwres that the Court apply the standard set forth ln CPLR 7511 The standard for granttng a
petrtlon pursuant to CPLR 7511, is that there must be a "shownng of mnsCondUot blas excess of poWer -' ‘
" of procedural defects” (Austin v Board of Educ. of City Sohoo/ Dist, of Cn.‘y of+ N Y 280 AD2d 365, 365

[1st Dept 2001]; see also Matter of Hegarty v Bo.ard of Educ. of:th‘er _C\/ty of 'Naw‘;Y.ork. ‘5,AD,3da771 ‘[2\d: o |

Dept 2004]) An arbitrator's award can be set asnde if it vrolates strong publlo polloy is totally irrational,

or exceeds a specifically enumerated I|m|tat|on on the arbltrators power (see ‘ranke/ v Sardls 76

ADSd 136 139 [1st Dept 2010] Matter of. Hegan‘y, 5 AD3d at 773) The petptloner has the burden of

i
‘of Educ (Or "Board")

proof to show that the arbitrator’s decrsuon rs |nval|d (see LackOw v Depan‘m

of Clty ofN Y 51 AD3d 563, 568 [1st Dept 2008])

Upon a review of all the papers submrtted the Court frnds that petltloner has not met her

burden of proof of establ|sh|ng that Hearlng Offlcer Zonderman § deC|sron wolated publrc pollcy, was.

totatly lrratlonal or exceeded a specn‘lcally enumerated hmltatton on the arbttrators power The Court

flnds that Hearing Officer Zonderman s deorsron to termlnate the petltloner was ratlonal in Ilght of

among other thlngs the testlmony of the etght students the testlmony of petltloner the testtmony of
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petitioner and upon the Clerk of the-€ \

"Dated: _ E-30-2, |

Principal Stephen Duch, the documentary evidence submitted, and in light of the previous disciplinary

- proceeding against petitioner, in which she was placed on notice that she would be terminated from her -\~

employment if found guilty of violating Chancellor's Regulation A-421. Moreover, petitioner has failed .
to present facts tending to show that the arbitrator was biased, acted in excess of his power, or that he
violated petitioner's due process rights. The Court finds that petitioner's arguments in support of her

petitioﬁ are withqut merit and have no support in the record;

Accordingly, it is

ORDERED that petitioner’s éppliéatioh pursuant to CPLR 7511 and Educatic")'n Law § 3020;.3 'i.s.‘
denied; and it is further, | | '

ORDERED that respondent s cross- motlon to dlsmlss pursuant to CPLR §§ 3211(8)( ) 404(8) -

S et e

and 7511 is denled as moot and it is further

ORDERED that the raspondents -sh_allgerve_ a.copy o“f:tlhis‘ crder.With r‘ﬁoticex:o‘f.éntryIUpon the

toe
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