The 20 Pine St. Homeowners Assn. v 20 Pine St.
LLC

2012 NY Slip Op 31302(U)

May 2, 2012

Sup Ct, NY County

Docket Number: 102920/11

Judge: Paul Wooten

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




T%NET]J 517/2012

. AND SARAH L. SHOKRIAN, AS TRUSTEES OF,

- SHOKRIAN TRUST DATED3:17:1999; THERVS L

' PARTNESHIP, NEIL S. SIMON, JOYCE KLEINBERG i
BRADLEY SOLOMON, JOHAN STYLANDER, S'FEPHANIE

... PFRIENDER STYLANDER, GERRIE B. TE

“WHITE, DONG DONG'ZHOU, HUAKAN

- CHRISTINE LEE, RICHARD B. KANG, ‘ALON 2|v

‘ ‘20 PINE STREET LLC, 20 PINE MANAGERS LL AR
BOYMELGREEN FAMILY, LLC, JESHAYAHU BQjD_YMELGREEN

'RICHARD MARIN, TAMIR KAZAZ AFRICA ISRAEL

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK‘\_COUNTY

PRESENT: HON. PAUL WOOTEN
Justice ”

THE 20 PINE STREET HOMEOWNERS ASSOCIATION
and DANIEL JOSEPH MCCORMICK, CLAUDIO
BARBERO MONTAGNA, AMIR BABAK BEHNAM, KAZEM
BEHNAM, 20 PINE, LLC, CARLA B. BUFFULIN,
GUILIANO INFANTOZZI, TRUST FBO HENNING F.
BLOMBACK AND REVOCABLE TRUST FBO CHIANG
CHING, HEATHER CURATOLO, ANDREW WISNEWSKI,
LUCIANO D'ADAMIO, GIOVANNA D'ANDREA,
FREDERICO DEVERA, PIU BANERJEE, ARNAB DEY,
LOUIS DILORENZO, CHARISSE MELOTO, APURVA
DIXIT, RUPALI DIXIT, LARRY J.B. EVANS,

PHYLLIS A. EVANS, NANCY H. FOGARTY, STACEY

L. HAEFELE, TAREK HALLABA, NAHED HALLABA; -

THOMAS HEINZ, ROSSANA SHOKRIAN, ELLIOT
HEN-TOV, WILLIAM HYMAN, NANCY HYMAN, ROBERT
KARICOD, MONICA A. PAREKH, THOMAS A. KELLER,
TRUSTEE OF THE THOMAS A, KELLER LIVING |

. TRUST, CHARLES RICHTER KING, BARBARA BERRIE
+ MAXIM A. KOGAN, WILLIAM D! KOULMENTAS ELENE
KOULMENTAS, SAMUEL DREW LANG; GRACIELA -

BERGNER, ROGER LEFEVRE, MARC SUTIN, LlZABETH
MACKAY, NATALIE MARKOFF; JOSEPH PLUMMER, BIMAL
MASSAND, SEEMA MASSAND, ERICA K. OLIVEIRA, . .
HELGA PAULSEN, KEVIN A.RELIHAN, CAROLYN RELIHAN
ERIK REYNOLDS, MARIA CLAUDIA R IBEIRQ.DE CASTRO, -
WERNER STANZL, ALVIN L. ROYSE, NASSIR SHOKRIAN

o Eé?H 1*8&“&4”‘* w.m

and SUZIE H. KIM: and' LAURA SALTZMAN
Plaintiffs,

-against-

a/k/a SHAYA BOYMELGREEN Al PROPERTIES AND
DEVELOPMENTS (USA) CORP., PINCHAS COHEN,

FRICA

INVESTMENTS, INTERNATIONAL 1997 LIMITE i

ISRAEL INVESTMENTS LIMITED, GIORGIO ARMANI CORP.,

ARMANI CASA, CRISTINA BENARDEAU KEVIN BERGIN,
CLOSERS CONSULTING INC GéUZEN SAMTON LLP

' 5 L b s !1.‘” o WLl ;«““1’_» . mumu.Pag‘éuﬂmt’fm?}?.,m.wfwmm‘. [ Y
. o . | L

PART _7_

INDEX NO. 10292011

MOTION SEQ. NO. 007

Tt o A

s i by AL s s 11101 s e

s ‘-‘w-H’ﬁﬁ
AR



2]

disposition.

MICHAEL GELFAND, COSENTINI ASSOCIATES, INC.,

BOYMELGREEN DEVELOPERS LLC a/k/a BOYMELGREEN

CONSTRUCTION, COPPER CONSTRUCTION, LLC, JiM

PERSHING, WONDER WORKS CONSTRUCTION &

DEVELOPMENT CORP., ISRAEL BERGER AND ASSOCIATES,

LLC, JDP MECHANICAL, INC., TRANE USA, INC., 5

STAR ELECTRIC OF LONG ISLAND, INC., RAEL

AUTOMATIC SPRINKLER COMPANY, INC., CLASSIC FIRE

SYSTEMS, INC., PACE PLUMBING CORP., LEONARD

POWERS, INC., DELTA SHEET METAL CORP., EAGLE

ONE ROOFING CONTRACTORS, INC., URBAN RECREATIONAL,

INC., THE BOARD OF MANAGERS OF THE 20 PINE STREET F
CONDOMINIUM, ARl SCHWEBEL, ANDY ASHWAL, GENNYENE i L E
BRUGGER, DAMIEN STEIN, ANDREW FAULDS, GABE RUBIN, D
RENA BATASH, GETZY FELIG, PAZ KASPI, LORI LEVINE, .

| GAL BACK, LIRON HEN-BRENNER, JACK JEMAL, JOSEPH — MAY 14 201

DAMANTI, ADAM BIENELPE, AND MICHAEL SHVO d/b/a

SHVO MARKETING, c NEW v
OUNTY CLERO:WK
Defendants. - o 3 OFF'ICE
Fr B ' PAPERS NUMBERED
Notlce of Motlon/ Order to Show Cause — Affldavlts — Exhlblts o ‘- 1
AnSwermg Affidavits — Exhiblts (Memo) | ’ e 2
- Replying Affildavits (Reply Memo) - L 3

Cross-Motlon: ( J Yes ﬂ No

S otion sequences 0(53 006 007 and‘ 008 are hereﬁy ‘o‘n‘sohdated for purposes of‘

r
S o w:v‘w* i

(n motron sequence 003 defendants Glorglo Arma "‘Corp Armanr Casa and Kevnn k

A e

" Bergln (collectively ' marketmg design defendants’ ) mo\?e to drsmlss the complarnt as agamst
‘them pursuant to CPLR 3211(a )( ) and (7) and CPLR 3016( )-‘on the basis that plalntlff’

fifteenth cause of actlon as against them fails to plead fraud W|th the requrslte specrfrcrty In

|

N motlon sequence 006 defendants Gruzen Sarnton, LLFP and Mlchael Gelfand (Gelfand) move.

‘to dismiss the complaint as asserted against it, purSuant to CPLR 3211(a) 1), (3), (5) and (7). |

Gelfand also moves pursuant to CPLR 214(6)
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U rdismmiss the fifth and sixth Causé‘sof‘a‘ctloh*-” SifEe p|ElId ‘|t*f

Defendants move in motion sequence 007, pursuant to CPLR 3211(a)(1), (3), (7) and
(8), to: (1) dismiss the first, second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth
thirteenth, sixteenth and seventeenth causes of action asserted as against defendants 20 Pine
Street LLC (Sponsor), 20 Pine Street Managers, LLC, Boymelgreen Family LLC, Jeshayahu
Boymelgreen a/k/a Shaya Boymeigreen (together, Boymelgreen), Al Properties and
Developments (USA) Corp. (Al), Pinchas Cohen (Cohen), Richard Marin (Marin), Tamir Kazaz
(Kazaz), Africa Israel Investments International 1997 Limited and Africa Israel Investments
Limited (together, Africa Israel entities) (collectively, the Non Sponsor defendants) based on
Iack of standlng and documentary evndence (2) dlsmISS the complamt |n |ts entlrety asserted as

agalnst Africa Israel, based on Iack of personaI‘Jurlsdlctlon; ‘(3)‘d|sm|ss the complaint in its

o lentirety as asserted against the Non-Sponsortdefendan‘ts,xbased ontplaintiffs‘-failure to make

any specific allegatrons against such defendants and plalntlffs |nab|||ty to pierce the corporate

veil; (4) dismiss the second, third, fourth and eighth cau5es of actlon as plaintiffs. are not
intended third-party beneficiaries of the cohtraCtsr (5 dismiss the second, third, fourth, fifth,

sixth, seventh, erghth ninth, tenth thlrteenth snxteenth and seventeenth causes of actlon as

r“‘

. being: duphcatlve of the first, cause of: actlon for breaoh ot’ ontract (6) dISmiss the thn‘teenth

\‘t

 fifteenth, srxteehth and seventeenth causes of actlon for falllng to partlcularlze such clarms (7)

‘t‘él“" ot ehtltled”’t‘b ‘such"W*é rant|es

.under the offering. plan' (8) dismiss. the 5|xteenth cause of act|on because plall‘ltlffS do not meet

the statutory threshold under General Busmess Law GBL) § 349 (9) d|sm|ss the elghteenth

- cause of action for failing to plead the elements of a converslon and (10) dismiss the

: elghteenth and nineteenth causes of action becausg, plalnttffs fall to plead the necessary |

elements to find individual Sponsor board member defendants Ilable

' The plaintiffs and the defendants each deslgnate the named defendants differently, so for the
sake of simplicity, the Court is usmg the group desngnatlohs appeahng above ‘
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L ”H.nOt met the Standard‘YfQ_

In motion sequence 008, defendant Trane U.S. Inc. (i/p/a Trane USA Inc.) (Trane)
moves to dismiss plaintiffs’ complaint as asserted agaiﬁnst‘it pursuant to CPLR 3211(a)(1), (3) |
and (7).

In an Interim Order dated March 5, 2012, the Court gave notice to all parties that all
pending motions to dismiss before the Court, including pending motions in Room 130, may be
treated and converted as motions for summary judgment pursuant to CPLR 3211(c). The
Interim Order gave the parties an opportunity to submit papers to the Court in support of orin

opposrtron to the conversion, by March 21, 2012. The followrng papers were recelved by the

R r_\tl-\‘v o

Court regarding the conversion: defendants Delta Sheet Metal Corp and Classm Frre Systems
submitted an affirmation in support; defendants Israel Berger and Assomates LLC and |
Cosentini Assocrates submrtted papers narther |n Opposrtlon or |n support of the conversron yet
requested that the Court not bar them from frllng a successrve summaryjudgment motlon |f
necessary; defendants ‘Eagle One Roofing Contractors lnc and Rael Automatrc Sprinkler

Company Inc. submit an affrrmatlon in support of the conversion; plalntlffs submlt an

- affirmation and memorandum of Iaw in opposrtlon to the Court s conversmn on the basrs that,

“inter alia, the Court: prowded lnadequate nottce of the conversron grven the sheer \/olume of

motron papers. of the outstandlng motron papers as welI as on the basrs that defendants have

R4ty 4 ol 1V ady thy }”M tmr e 1 tt‘q,«l‘m v,.t \ t-.th-

SUMmaryJudgnHehn the'rfGSPEC{lVém ons to dlsmlss Defendants*ﬁ‘:mW‘

g '

| tGruzen Samton LLP and Mrchael Gelfand submttted responswe papers after March 21 2012

deadline, and as a result thelr papers were not con5|dered ‘by the Court

Additionally, the Court is in receipt of various lettet correspondenoe from the partles in
opposmon to plalntlffs submussmn of an affrrmation of counse“ﬂahd memorandum of Iaw m
opposrtron to the Court s conversron of the pendmg motrons to ‘dlsmlss onthe‘bas\rs that | b:
plarntlffs are attemptlng to relrtrgate or rebrief the substanoe of the motrons that were prevrously r

submitted to the Court.
- Page 4.0f 22 |
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Sponsor -controlled Board has failed to take any act|on to remed|ate the S|tuat|on

" between the Sponsor and eaoh of the pIalntlffs‘r

BACKGROUND

Plaintiffs are owners of condominium units in defendant 20 Pine S‘treet Condominium,
and allege that they represent the Homeowners Association (HOA) thereof. This action is
asserted against the Sponsor, its principals, architects, engineers, contractors, interior
designers and selling agent for damages allegedly sustained by plaintiffs as a result of
defendants’ failure to construct the condominium in accordance with the promises appearing in
the offering plan, the plans and specifioationa filed with and ap‘proved by the Department of
Buildings (DOB), the New York City Building Code (Building Code), and local industry

[ B

standards.

Plaintiffs contend that the failure on the‘part of wdefenda‘nts to‘co.natruct the condominium
in accordance with-the offerlng plan and spec1f|cat|ons has resulted in numerous constructlon
defects, which have caused and contlnue to cause life, safety and health hazards to the
residents of the condomlnlum (Complaint ‘lm‘ 196—204), Further, plathhffearg‘ue that- the

Pursuant to the- offering plan the. Sponsor can retaln control of the Board of Dlrectors

o

"“*’(Board) untilit: obtalns a permanentlcertlﬁcate f?i;occupancy (C@) Wh]ch |t has falledrto do

According to the offering plan as lncorporated lnto the purchase agreements entered |nto

”T“.lidu sy, ule Spohso a*:lra m“f e

[I]mprovements desonbed in the Plans and Specnﬂcatlons shall upon the lssuance :
of a permanent certlflcate of occupancy for the'Bundung, be in COrrtpllance Wlth aII appllcable

Zoning codes of the city of New York and other applicable regulatlons codes and governmental‘

| .requ|rements“ (Complamt 1] 129

N l' o [ :
Lo, . FR

2. “Sponsor Wl|| at Spohsors sole cost and expense and WIth reasonable dlllgenoe

perform or cause to be performed such work, and will supply or cause’ to bé Supplled au
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constructed in accordance with the plans and spectif‘icat:io‘ns‘” (Complaint 1‘1\‘136).; H

tocﬁstructlon (ansmg és | resu t“‘of‘”” Bgtt

materials, which are necessary to complete the renovation of the Building sups'tanti:a‘lly in
accordance with the description contained in the section of the Plan entitled ‘Description of
Property and Specifications™” (Complaint  130);

3. "[QJuality of construction shall be comparable to local standards customary in the
particular trade and in accordance with the Plans and Specifications for the Building (Complaint
11 132);

4. Sponsor has an “obligation to correct material defects in the renovation or:

construction of those common elements or the units which are required to be renovated or

5. Sponsor “will correct or cause to be corrected patent defects in the renovation- or

- construction of the Common Elements or Umts or nn the lnstallatlon or operatlon of any |

“mechamcal equment therein .. Complalnt 1] 137)

6. Sponsor wlll correct or cause to be dorrected latent defects (that is, defects wh|ch

are not visually ascertainable) in the constructlon of the Bupldlng and the Unlts or in the

lnstallatlon of operation of any mechanlcal equment ‘

"

o -thereln " (Complaint - 13$)f T ,l s, et L T ST

7. Sponsor shall have the obllgatlon to repair or:re_p‘lace . any defectrve ltem or

st

u‘
)

i ‘f“ Geteicts in miatéiial o7 s

“improper workmanshlp substantlally at vanance wnth the F?lans and Specnflo'atlons)”Q(Complalnt
i 139) and
8. “Ifonly a temporary certnﬂcate of occupancy for the Butldmg ora Unlt for Wthh tltle

has closed shall have been IS$u6d the Sponsor will use reasonable dlhgence to cause‘ the Iocal

R tmx\“

bufldmg department to renew contlnuously the temporary Certlflcate of oocupancy untll the

permanent certificate of occupancy covering all Units offer under this Plan shall have been
lssued Sponsor w1l| at sponsors sole cost and expense do and perforrn or cause to be

- Page 6 of 22
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’ March and April of 2009; pla ntlff$~sent 25 ; tledﬂletters i

performed all work and supply or cause to be supplied all materials necessary to renew the
temporary certificate of occupancy and to obtain such permanent certificate of occupancy ... .
Sponsor anticipates obtaining a permanent certificate of occupancy for the Property no later

than two years from the date of closing of title to the First Unit that is closed under the Plan and

‘'shall use all reasonable efforts to obtain same” (Complaint { 134).

Additionally, the architect’s report, prepared by defendant Gruzen Samton Archite‘cts
Planners & Interior Designers, LLP, s/h/a Gruzen Samton, LLP (Gruzen), allegedly made
specific representations concermng the quality of the constructlon and materials that would be
used, which plaintiffs contend have not been met | | o -

Plaintiffs also state that the Sponsor made certaln promlses concerning the |ntenor

design of the condominium, |ndroat|ng an extremely upscale desrgn which. plalntlffs assert have
not been met. Plaintiffs say that constructlon defects W|th the burldlng were eVIdent from the

tnme that they gained possession of thelr unlts and that they gave written notices to the

‘ Sponsor and/or the Sponsor’s representatlves about these defects F’Ialntlffs contend that the

Sponsor and/or its representatlves acknowledged recenpt of these notlces Addrtlonally during
hemBoard;-routhnmgr the

construction defects (Motion Seq 001 exhlblt 3) a
Fet ’UR 3 ‘E‘hg_meenng and’ Archrtecture PC

" Inresponse to these"fhottbe” ) aa%tt

(Rand) to perform a physrcal mspectlon and pre vare a report‘on the condltlon of the burldrng
Accordmg to plaintiffs, Rand |ssued a report that reoommended varlous courses of actlon to
remedy the defects, estlmated the cost of the recommended remedratron and recommended
that further |nvest|gatron be performed based on mdlcatrons of Iatent defects |
Plarntrffs contend that the Board refused to remedrate the defeots |dent|f|ed by Rand or
to share the Rand report wrth the unit owners: Plarntrffs say that only an oral summary of the |
Rand report was provided to them whtch lndlcated a large number of problems that needed to

. Page7of 22
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'Constructlon LLC (Coppery, Jiti Pérsﬁlﬂg (Ff’“érl’gﬁlﬁb) Wondel‘ Warks Constructlon &

be addressed at a cost of approximately $5.6 million. Plaintiffs argue that, while the Board is
controlled by the Sponsor, the unit owners lack the information and resources to correct the
construction problems with the building. According to the condominium’s by-laws, the Sponsor
can retain control of the Board until the later of (1) the closing of titie to residential units having
an aggregate common interest of at least 95% of the total common interest, or (2) the issuance
of a permanent CO (Complaint ] 145). Plaintiffs state that, to date, the Sponsor has sold nearly
95% of the total common interest, but has failed to file for a permanent CO, but has continually
sought and received temporary COs.

The verified complaintalleges 19‘causes of actlon:‘
(1) breach of contract (the purchase agreement) asserted as against the Sponsor and the

controlling Sponsor defendants; for constructlon defects

‘( 2) breach of contract (the archltectural agreement) asserted as agamst Gruzen, Mlchael

| Gelfand (Gelfand), Sponsor and Sponsor»controlled defendants for constructlon defects

(3) breach of contract (the engineering agreement) asserted as agalnst Sponsor Sponsor-

controlled defendants and Cosentini As-s‘ociates, Inc. (Cosentini), based on constr__uctlon

e defects-l , Lo . - . “u’l.m e r l‘-‘-‘!:‘u‘ l ‘4» .

(4) breach of. contract (the contraotors agreements) asserted as agalnst Boymelgreen Copper

u wll

| Development Corp. (Wonder Works) Closer Consultmg, Inc (Closer) Israel Berger and

Associates, LLC (Berger), JDP Mechanical, Inc. (JDP), Trane ‘US_A, INC. (Trane), 5 Star

Electric of Long Island, Inc. (5 Star), Rael Automatic Sprinkler ‘c'omfpany, Inc. (Rael), Classic

~ Fire Systems, Inc (Classm) Pace Plumblng Corp Pace) Leonard Powers Inc. (Powers)

Delta Sheet Metal Corp (Delta Eagle One Rooflng Contractors lnc (Eagle) Urban Suburban
Recreational, Inc. (USR) (collectlvely the Contractor defendants) the Sponsor and the

Sponsor-controlled defendants, for cortstrUctlon defects

_-Page8of22 .
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(5) breach of express warranty asserted as against the Sponsor and the Sponsor-controlled

defendants;

(6) breach of common-law implied housing merchant warranty, asserted as against the Sponsor
and the Non-Sponsor defendants:

(7) breach of contract asserted as against the Sponsor and the Non-Sponsor defendants for
failing to obtain a permanent CO;

(8) failure to comply with General Business Law (GBL) §§ ‘3‘52-e(2)(b) and 352(h), asserted as
against the Sponsor, the Non-Sponsor defendents, Gruz‘en,;Gelfand and Cosentini;

(9) hegligence, asserted as agaihet ‘the‘Sp!ens‘or, theNonSponsor defendan‘ts, G‘rezen,v |
Gelfand and Cosentini; N o

(10) negligence asserted as agamst the Sponsor the non Sponsor controlled defendants and
the contractor defendants; |

(11) professional malpractice, asser“ted as ag'ein‘st ‘G‘ru‘zen’ ahd Gelfand;

(12) professional malpractice, ass.ertee as a'geinet:C‘osentini;. .‘ |

(13) fraud and negligent misre‘preser\)‘\tatien, aséerted as against the Sponsor and the Non-

Spensordefendants; . vl T sl i e L

(14) fraud and negligent misrepresentétion‘ ‘ass‘erté"d as égeihst Gruzen and Gelfand; -

v et e

“’*(15) fraud, aSSeHed aé Against Ariani Cé‘sﬁw(oéga“ brtgﬁwg h’él“rd‘é“au Qgh‘éfdég‘-mit K‘@\*}iﬂ‘ ey

: 3‘Berg|n (Bergln) (Collectlvely, the marketlng destgn defendants) and Mlchael Shvo d/b/a Shvo _

Marketlng (Shvo)

(16) violation of GBL § 349(a), asserted as against the Sponsor-and the Non-Sponsor
de'fendantS' 3 o
L

(17) v10lat|on of 15 USC § 1703(a ( ) asserted as, agalnst the Spohsor and the Non Sponsor s

defendants

- (18) conversion, asserted as against the cO‘hdenﬁihiU‘m Be‘ard; and

 Page 9of 22,
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(19) breach of fiduciary duty, asserted as against the condominium Board.

STANDARD

CPLR 3211(a), provides that:

“a party may move for judgment dismissing one or more causes
of action asserted against him on the ground that:
[1] A defense is founded upon documentary evidence;
[3] The party asserting the cause of action has not legal
capacity to sue; . .
[5] the action may not be maintained because of... statute of
limitations
[7] The pleading fails to state a cause of action;
[8] The court has not Jurlsdlctlon df the person of the :
defendant” et e o L | RRTR

When determining a CPLR 3211(a) mdtien, "we li‘be‘rally construe the complaint-and
accept as true the facts alleged in the compla‘iwn‘t‘iand any sybmissions in opposition to the
dismissal motion” (511 W. 232nd Owner“s'Corp‘f“‘ \}i‘denniferRéé/ty Co., 98 NY2d 144, 151-152

[2002]; see Leon v Martinez, 84 NY2d: 83 87’ [1994] Sokoloff v Harr/man Estates Dev Corp.,

96-NY2d 409 [2001]; Wieder v Skala 80 NY2d 62:8 [1992]) “We also accord plalntlffs the

- benefit of every possible favorable mference (511 W 232nd Owners Corp . 98 NY2d at 152;

Sokoloff v Harrrman Estates Dev Corp, 96 N‘ 2d at 4‘14)

Pursuant to CPLR 3211(a (1 ) in orde to 'prevatl dn a motlon to dISn’lISS based on

documentary ewdence ‘the documents relre u ‘ hjmu »tb‘deﬂnltwely dtSpose of platntlff's clalm »
+ " !"ﬂ e . i g 1 tT"“‘"y' M"T"

. o "M'M LR

(Bronxw//e Kno//s v Webster Town Ctr Partr)ersh/pﬂ 221 ADZd‘ 248 248 [1st Dept 1995]

"tw.i r't

Demas % 325 W End Ave Corp 127 AD2d 476 [1st Dept 1986]) A CF’LR 3211( )( ) motlon
may be appropnately granted only where the documentary ev1dence utterly refutes plamtn‘f‘s

factual allegatlons conclusrvely establlshlng a defenSe as a matter of law (Goshen v Mut Life

/nS Co., 98 NY2d 314, 326 [2002]) RN

A motlon to dismiss, pursuant to CPLR 321 1 (a)(3) will be granted when the movant

establishes that the party asserting the clalm Iacks the Iegal capauty to sue, ‘The |ssue of Iegal

?‘ F"-.aééj;tns?‘t 2
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capacity does not implicate the jurisdiction of the coun; it is merely a ground for dismissal as
timely raised as a defense” (Securily Pac. Natl. Bank v Evans, 31 AD3d 278, 279 [1st Dept
20086] [international citation omitted]). The doctrine of legat capacity “concerns a litigant's power
to appear and bring its grievance before the court” (Security Pac. Natl. Bank, 31 AD3d at 279).
Upon a CPLR 3211(a)(5) motion to dismiss a complaint as time barred under the
applicable statute of limitations, the initial burden is on the de‘tendant to show that the claims
against him are time barred by the applicable statute of Itmttations (See Tristaino v Teit/er 24
Misc3d 1244[A] [2009]). Then the burden shlfts to the plalntlff to establish that the relatlon back
doctrine applies (/d) Concernrng a 321 1( )(7) motron to‘dlsjmtss for fallure to state a cause of
actlon the “question for us is whether the requuslte\allegatlons of any valrd cause of act|on |
. cogntzable by the state courts can be farrly gathered from al| the averments (Foley v
’Agost/no 21 AD2d 60, 65 [1$t Dept 1964] quotlng Condon vAssocrated Hosp. Serv 287
NY 411,414 [1942])‘ In order to defeat‘a pre—answer motlon to dISITIISS pursuant to CPLR
3211, the opposing party need only assert facts of an ewdentlary nature which fit within any

cognlzable Iegal theory (see Bonn/e & Co Fash/ons lnc v Bankers Trust Co 262 AD2d 188

. {4tDept 1999])! -

L t“th‘t

i “"‘FFs entlre submlssmn m opposltron
! to the conversron as the partres were put en notlce to make ;axc:omplete record and to come
forward with any eyldence that c_’ouldpossrbty be mnsndejred ‘(s‘e‘e S‘tart\e Bd." of Equahzat/on and
Assessment v Kerwick, 72 AD2d 292, 301 [3d Dept.1980] "["the court must notify the'par‘ties of |
‘y“rts rntentlon to make a summary determrnatron thus enabhng them to submlt addltronal proof |n
support of therr pdsrtlons ] affo’ 52 NY2d 557 [1981] cf. Nonnon v C/ty ofNew York 9 NY3d |

825, 827 [2007] [Court impropérly converted motion to drs_mrss into-one forsum_mary Judgmgnt" ‘

Page 11 of 22
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' and opposttlon papers as true and i |n a ||ght most favorable to plalntlffs the Court cannot

without notice to the parties and an opportunity to submit additional papers]; see Siegel, N.Y.
Prac. § 270 [4th ed. 2007] ["[t]his notice requirement therefore offers the parties an opportunity
to submit everything they've got”]). After due notice given to th‘e parties, and upon a review of
the submissions, the Court will treat the herein motions to dismiss as summary judgment
motions, pursuant to CPLR 3211(c). Furthermore, in deciding this motion the Court may, in its
discretion, search the record and orant summary judgment to non-moving parties (see CPLR
3212(b); see also Atiencia v MBBCO I, /nc., 75 AD3d 424 [1st Dept 2010] [“A court, in the
course of deciding a motion, is empowered to se‘arch the record and award summary judgment

| ‘to a nonmoving party”]' Mini Mint lnc.v Cl’t/’g.ro'up Inc | 83AD3d 596 l1st D’e\pt\éc\)‘l 1] Brooks 1%
City of New York, 212 AD2d 435, 435 [1st Dept 1995]) |

Plaintiffs’ 1% Cause of Action Asserted Aqalnst the SDOhsor

The portion of defendants’ m0t|on seeklng to dlSmlSS the flrst cause of action for breach

of contract asserted as against the SponsOr is denled Although itis, well settled that ‘ihdividual

i

unlt owners lack standing to seek damages for i Il'UUl'y to the bunldlng S common elements the

oftenng plan specnflcally grants such a rlght to the tndlwdual umt owners under CIrcumstances in

)V‘l
bk

wt‘lloh the: condominium- Board fails: te aet tol erlforoelthetSfbomsoris ebllgattdnsl(Board of
Managers of the Che/sea 19 Condom/nIUm v Che/sea ‘1\9 Assocrates 73 ADBd 581 581 [1st
W1 02’/51 5 Re’a“l Estate Lli‘nrt d

_'”’_‘_“2010] (internial cttatlon omltf”ed] 566 Két‘d’{s@ C

| Pan‘nersh/p, 50 AD3d 503 [1st Dept 2008] Devl/n v 64@ F/rst Avenue Manhattan Company, 229

* AD2d 343 [1st Dept 1996]).

tis the defendants posntlon that the plalntlffs Iack standmg to assert causes of action for-

breach of contract against the Sponsor becauSe the Board has bee

l
: b

constructlon defects However plamtlffs clalm that such actlons by the Sponsor-cohtrolled

" 'Board have been both unreasonable and’ lneffecttve In vnewlng the allegatlons of the complamt

. t
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conclude that the plaintiffs lack standing pursuant to the rights granted to unit owners under the
terms of the offering plan.

Plaintiffs’ 1*'_2™ 3" and 4" Causes of Action Asserted Against the Non-Sponsor Defendants

The portion of defendants’ motion seeking to dismiss the first, second, third and fourth
causes of action for breach of contract asserted as against the Non-Sponsor defendants is
granted. | ‘

Plaintiffs ¢laim that they have standing to assert a:oause of action for breach of contract
against the Non—Sponsor defendants as third—party beneficiartes of the Sponsor-affiliated

| contractors Contracts ln support of thls contentlon ’plalr}]tlﬁtﬁt‘gnglte to Board of Mgrs of the |

Alfred Condom/n/um v Carol Mgt which found that mdwudual condommlum umt owners had

"Standlng to sue the bunldlng s oontractors as thlrd party beneﬂClarles of the Contract between

mthe Contractors and the Sponsor (214 AD2d 380 [1st Dept 1995]) However that case as well
' as its progeny, lnvolved oontracts in which. the eventual purohasers of the uhits. were speC|flcaIIy B

‘ stated to be. benefICIarles of the agreements (see D/amond Castle Pan‘ners v PRC LP.v

. /AC/lnterAct/veCorp, 82 Aoad 421 & Dept 201 1])

- Fhe Court: flndsttnat tHe caSe at: bar s elstmgws“”t;s| o Board of Mgrs=ofilie-Alfred. -~ o+

| Condomm/um and its progeny because none of the con

ot actlon contaiAany’ F“ “: i ettﬁ tB‘evehtual“B’t ‘gwgh%% 5‘@ ‘
‘ ! ' [

that are subject to“th‘es‘e causes

| Board of Magrs. of the A/fred Condomm/um 214 AD?,d at 3 am\ond Cast/e Part‘ners / V PRC .
‘ ‘L P 82 AD3d at 421) Absent such express contractual Iangpage or alleged dlrect contact

between plalntlffs and the Non Sponsor deféndants, the unlt owners Iack Standlng to assert

) “‘cla|ms agalnst the contraotorst;gsee e. g Sykes v RFD Th/rd Ave 1 Assoc LLC 67 AD3d 162 -
‘"[1st Dept 2009] affd 15 NY3d 370 [2010]; see also Westpa‘o B‘ankmg Corp vV besohamps 66
NY2d 16 [1985]) Acoordlngly plalntlffs first, second thnrd and fourth causes of aotlon are

dlsmlssed as’ agalnst all defendants except for the Sponsor | |

‘ Page 13 of 22
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U WEFARties by specific language‘rn the_O‘

Plaintiffs’ 2", 3" and 4" Causes of Action Asserted Against the Sponso[

Similarly, and for the same reasons as just discussed, the branch of defendants’ motion
seeking to dismiss the second, third and fourth causes of action asserted as against the
Sponsor is granted. Since the plaintiffs are not third-party beneficiaries of the architectural,
engineering or construction contracts, they have no standing to sue any party to those
agreements, and these causes of action are dismissed (see e.g. Sykes, 15 NY3d at 370).

Plaintiffs’ 5" and 6™ Cause of Action

The branch of defendants’ motion seeking to dismiss the fifth and sixth causes of action

asserted as against the Sponsor and the Non Sponsor defendants for breach of an‘ekpress
warranty and breach of the common-law implied housing merchant warranty respectrvely, is
granted. | | | .‘
| n opposi-tion plaintiffs rely ‘onz Cacecj ‘v D/ ‘Can'io Construct/oncorp ‘which held that a
builder is subject to a “housing merohant" Warranty to the purchaser of the premrses (72 NY2d

2 [1988]). However, in analyzrng Cacecr in lrght of GBL Art 36- B Wthh superceded Caoecrs

holding for buildings with no more than flve storles the Court of Appeals held in Fumare/l/ v

- Marsam Development, Inc a oasellnvolvrng a sult between»tthe purchaser of a luxury~ -

condomlnrum and the condommlum s seller that a seller could exclude express and rmplred

@l‘rl”’"*‘ el 9“2“‘ NY? @‘8‘“’1“9981’ Mo”lron exh‘itsr o

Ui, o 1 vagl _‘ﬁ‘.?,t 4

Such specific lrmrtatron of warrantres appears in the rnstant offerrng plan Therefore the flfth
and srxth causes of actlon are drsmrssed (see Gal/up v SummerSet Homes, LLC, 82 AD3d 1658
[4th Dept 2011}).

Plalntlffs 7t Cause of Actlon r

H: r':- ll.l

The branch of defendants motion seekrng to dlsmlSS the seventh cause of action

asserted as against the Sponsor and the Non~Sponsor defendants for breach of contract for

failing to obtain a permanent CO is denled wrth respect to the Sponsor ahd is granted wrth

. Page 14 of 22



[* 15]

"~ AD3d'6t 1658; Heafn/ef‘*bw; Cf)/dé“Oystef‘ B‘W

respect to the Non-Sponsor defendants for the reasons stated by the Court in its discussion of
plaintiffs’ second, third, and fourth causes of action.

Plaintiffs’ 8" Cause of Action

The portion of defendants’ motion seeking to dismiss the eighth cause of action for
violation of GBL §§ 352-e (2)(b) and (h) asserted as against the Sponsor, the Non-Sponsor
defendants, Gruzen, Gelfand and Cosentini is granted. GBL § 352 et seq., known as the Martin
Act, vests to the Attorney General exclusive authority to enforce its provisions and ir‘nplement
regulations (see Kerusa Co. LLC v W1OZ/515 Real Estate Ltd. Partnership, 12 NY3d 236
[2009] Kra//k % 239 E 79”’ St. Owners Corp 5 NY3d 54 [2005] and there IS no pnvate rlght
of action under the statute” (Kerusa Co. LLC, 12 NY3d at 244) Accordlngly plalntlffs elghth

cause of action must be dismissed.

Plaintiffs' 9" and 10" Causes ofActlpn o

'The branch.of 'de‘fehdants"motion‘ s'eeking‘“to distiss the ninth and tenth causes of
action asserted as agalnst the Sponsor Non Sponsor defendants Gruzen Gelfand Cosentlm
and the contractor defendants for neghgence is granted ’ |

The allegatlons of neghgence iRy thet oomplalnt are based on: defects m the conSttuatlon
of the condommlum and as such sound in, breach of contract ‘rather than tort (see Gallup, 82

1“‘3%' OWr‘te“f"é és“n H*/nc: v Ho‘//(%y)7 Of@ mﬁd& 665

. .\v

.AD3d 1284 [2d Dept 2009] Rothsteln V. Equn‘y Vem‘ures 299 AD2d 472 [2d Dept 2002])

Further, a contractor generally does not owe a. duty of care td a non contractlng party (see

Timmins v Tishman Construct/on Corp., 9 ADBd 62 [1st Dept 2004]) except in three '

B circumstances 1) whnle dnschargrng a contractuat obhgatlon creates an unreasonable nsk of |

harm, (2) the non- oontractlng thlrd party suffered an |njury based on ) I‘e rellance on the

contractors conttnunng performanoe of a contractual obllgatlon or (3) where the contraottng
party has dlsplaced the other party s duty to malntam the prem|ses safely (see F’owe// v H/S

) Page 15 of 22




[* 16]

Contractors, Inc., 75 AD3d 463 [1st Dept 2010]). However, none of those circumstances are
applicable to the case at bar. Accordingly, plaintiffs’ ninth and tenth causes of action are

dismissed.

Plaintiffs’ 11" and 12" Causes of Action

The portion of defendants’ motion seeking to dismiss the eleventh and twelfth causes of
action asserted as against Gruzen, Gelfand and Cosentini for professional malpractice is

granted.
Although there is no privity between plaintiffs and. Gruzen Gelfand or Cosentini, a claim
for professional malpract‘ic’e may be asserted abSent pr|V|ty of contract where the relattonshrp

of the parties is so close as to approach that of pnvuty ( Tambrands Inc. v Lockwood Greené :

‘ Englneers Inc., 178 AD2d 406 408 [2d Dept 1991] [mternal quotatton marks and cltatlon

omttted]) However in the lnstant matter no such close relattonshlp has been aIIeged and the

causes of action and |nJur|es\cIa|med are dupltcattve'\of‘ the breach of contract‘clalms. ‘

Therefore, plaintifs' eleventhand twelfth causes}df.action are dismissed.

" Plaintiffs’ 13", 14“‘and 15‘“ Causes of Actlon

‘m'otloh s*eeklngttotmsmlss the thlrteenth and fou”e;ehthw R ‘{H.\}.‘ts:t.i‘;'_t'f‘;‘“‘r‘.r;

d‘.,‘: .

- The branch of defem ts,

causes of action asserted as agamst the SpOnsor the Non Sponsor defendants Gruzen‘ and

[
o

The allegatlons in the complalnt wlth respect to these three causes of aotton fall mto two

main categories: (1) the defendahts fatlure to fulflll the promtses appearlng in the offenng plan '

“and (2) the statement aboutt:the quallty of the“p:érfc‘)“rmance Netther of these two types of

! th t

allegatlons supports a theory of fratJd or negllgent‘mlsre‘presentatton The mere assertlon that o

the defendants did not mtend to meet thelr Contractual obllgatlons does not cdnvert a oause of ‘

Looh

action for breach of contradt |nto one foh fraud (see CF’LR 30t6[b] Hylan Elec Comr /nc v R

A
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r ‘clalm is preempted by the Martln Act” ‘wh ! ”h Wouldtmean that only the Attorney General would
"‘”‘""f’“ha\*?e standmg to brihg thls Cla‘rf’h

"_;Plalntrffs 17t Cause of Actron |

MasTec N. Am., Inc., 74 AD3d 1148 [2d Dept 2010}, 767 Third Ave. LLC v Greble & F‘i_n“g_e‘r,‘
LLP, 8 AD3d 75 [1st Dept 2004]); Modell's N.Y. ‘/nc. v Noodle Kidoodle, 242 AD2d 248, 249 [1st
Dept 1997]. Further, optimistic or boastful statements about performance or quality — puffery —
do not support an action for fraud (see Jacobs v Lewis, 261 AD2d 127 [1st Dept 1999]; FRAUD
PARTICULARITY CASE). Accordingly, plaintiffs’ thirteenth, fourteenth, and‘fifteenth causes of
action are dismissed. -

Plaintiffs’ 16" Cause of Action

The portion of defendants’ motion seeking to dismiss the sixteenth cause of action

asserted as against the Sponsor and Non Sponsor defendants for deceptrve acts and praotrces

in violation of GBL § 349 is granted The S|xteenth cause of action is drsmrssed srnce it .

_‘ stem[s] from a private contractual dISpute between the partles wrthout ramrfrcatron fdr the publrc
: at large (Merin v Precinct Devs LLC 74 AD3d 688 689 [1st Dept 2010] [rnternal crtatrons ;
o om‘itte‘d]' Thompson vParkchester‘Apts 'Co. -2711 AD2d“3'1-1 [1st Dept 2000]) The Court‘rs t
‘unpersuaded by plaintiffs’ argument that thelr clarm affects the publrc at large because the

1 .defendants construct other condomrnlums that have post Construotron problems Furthermore ‘

t i

"rég)klvmtw e —H M sy e e s JM
“ N - o

A T

The portion of defendants motron seekrng to drsmrss the seventeenth cause of actron

' asserted as agarnst the' Sponsor and Non Sponsor defendants alleglng a vrolatron of the

| “Interstate Land sales Full Dlsc}psure Act It_SA 15 uso § 1703(3)(” s ¢ e

The sectron of ILSA crted by plarntrffs conoerns mrsrepresentatron and fraud wrth respectf

‘to the sale of land mcludrng condomlnrums (Tencza v Tag Court Square LLC 803 F’ Supp 2d .

279 [SD NY 201 1] Cruz v Levrew Fulton C/ub LLC 711 F Supp 2d ‘829 [SD NY 2010]) The -

Page 17 of 22
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allegations that appear as support for plalnt‘lf‘fs’ ‘seventee‘nth cause of action are virtually o
identical to the allegations appedring in their fourteenth and fifteenth causes of action, which, as
previously stated, do not rise to the level of fraud or misrepresentation. Accordingly, plainitffs’
seventeenth cause of action is dismissed.

Plaintiffs’ 18" Cause of Action

The portion of defendants’ motion seeking to dismiss the eighteenth cause of action for
conversion of the condominium funds asserted as against the Board‘ is granted. “Conversion is
the intentional and unauthorized exercise of control over personal p‘ro'perty owned by another
that interferes with the owner's rlght of possessmn ‘(R/chmen v Har/eysw/le Worcester /ns Co
85 AD3d 651, 652 [1st Dept 201 1]; see Co/evrto % New York Organ Donor Network Inc., 8 . “

- NY3d 43 [2008]). | l
in the case at bar,‘oleintiffsf allsge l‘th“taftfthey d‘isa‘é‘re‘ielvlrittl_tlle use of the“oondothlniurﬁ

~ funds by the Board, contending that the"foh’drs! :ehould haf\/e‘oe‘eniekpehded‘ctifferently The

| Court finds that plaintiffs failed to establlsh the requSIte elernents of a conversmn and

therefore the elghteenth cause of actlon IS dlsmlssed :

lPlalntlffs 19‘“ Cause of. Actlon

l

‘ bt ,“l-:ml‘,‘ 1
e !

o Mbreach of fiauciary duty ee‘seﬁed aé‘“ slga

“[Tlhe Court of Appeals decnded |

i e approprlate 'standard forludlmal revrew of
decnsrons of boards of managers of resndentlal condomlnlums lS : an‘alogous to the. busnness

“‘judgment rule. applled by courts to determlne challenges to declsmns made by cOrporate

dlreotors (Pelton v77 Pa‘ kA‘l/e‘ Cond i, 38 AD3d ‘1‘ 10 [1‘ ‘t“‘“jDept 2006] cutlng Matter of

: Levandusky v One Fifth Ave. Apt Corp .75 Nvéd 530, 537 538 ‘lleeol) To bring “ar action I
agamst the mdlvrdual memberslof‘a L condommlum board : plalntlffs [are] requnred to plead |
Wlth specn‘ncnty lndependent tortlous acts by eélch mdnwdual defendant m order to- 0vercome |
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the business'judgment rule” (Pelton, 38 AD3d at 10). The business judgment rule prohibits -
Jjudicial.inquiry into actions taken in furtherance of corporate purposes by directors made in the
exercise of honest judgment (see Sayeh v 66 Madison Ave, Apt. Corp., 73 AD3d 459 [1st Dept
2010]). In the instant matter, plaintiffs have failed to plead any specific independent acts of the
individual Board members so as to sustain this cause of action. Accordingly, the plaintiffs'
nineteenth cause of action is dismissed and the indfvidual Board members are dismissed from
the action, |

Jurisdiction over the Africa Israe| Entities

Did L Co Cer e gl

Lastly with respect to the Court s Junsdlctlon over the Afnca Israel entltles the Court

grants that portlon of defendants’ motlon seek|ng to dlsmlss the complalnt for lack of personal
o ‘jUFISdICtIOH asserted as agamst sald defendants Mere ownershtp by a parent company of a
1“k"t$ub51d|ary that |s subject to personal junsdlctlon ls lnsufﬂCIent to establlsh Jurlsdlctlon over the
IR parent" (Moreau v RPM, lnc., 20 AD3d 456,‘ 257~[2d; Dept 2005]= Adr/ana Deve/opment Corp.
“ 'N V“\/"Gaspar 81 AD2d 235 [‘1.st Dept 1981]“) Further smce the tort and contract clalms

[

e asserted as agalnst the Afnca Israel entltles hav 3 been dlsmlssed there |s no ba3|s for the

‘ __sdlotlon basedtont e

S
w o . o
nqtl\l it o e s b e s !
", R t".twm\—““ ' o

summary Judgment and in its dlscretton searched the record |t |s hereby

ORDERED that defendants Glorglo Armann Corp Armanr Casa and Kevin Bergln s

is dismissedas

agalnst these defendants and lt is further o “ ‘t‘j‘ “

ORDERED that defendants Gruzen Samton LLP and Mlchael Gelfand 5 mOtlon (MOtIOf‘I ‘
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Sequence 006) is granted in its entirety and the cornpl_aint iS dismissed as‘against these |
defendants; and it is further, - |

ORDERED that defendants 20 Pine Street LLC, 20 Pine Street Managers, LLC,
Boymelgreen Family LLC, Jeshayahu Boymelgreen a/k/a Shaya Boymelgreen; Al Properties
and Developments (USA) Corp., Pinchas Cohen, RichardMarin, Tamir Kazaz, Africa Israel
Investments International 1997 Limited and Africa Israel‘“lnyestments Limited’s motion (Motion
Sequence 007) is granted in its enttrety and the cbmplaint IS dismissed in its entirety as against

said defendants, except the first and seventh causes of actlon as against 20 Plne Street LLC;

P
L b t s ry. v\H ‘,«? TR tad

" and it is further,
ORDERED that defendant Trane U S Inct (|/p/a Trane USA lnc )'s motron (MOthﬂ

Sequence 008) is granted in its entlrety and the complalnt |s dlsm|55ed as against lt and |t is

"3further
ORDERED that the Court, |n searchlng the record grants summary Judgment to non-
moving defendants and the complalnt is hereby dlsmlssed in |ts entlrety except the fll’St and

:seventh causes of actlon as agalnst 20 Pme Street LLC and |t is further

i ORDERED that«rthe actlon |sr | ye‘redtand’ conttmuedrragamst 20 Pme Street LLC: andit .. - trr

|s further

DRRTC ORDERED that‘the' oaptlon"be‘ amended fartafle“crtn"""‘ ‘sm*rssal ahd that all future p ek oy

papers filed WIth the court bear the amended capti‘o‘n" “a_nct_ttxua.tfurther . :. r R

ORDERED that the actlon shall bear the followrng captlon :
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X
THE 20 PINE STREET HOMEOWNERS ASSOCIATION
and DANIEL JOSEPH MCCORMICK, CLAUDIO
BARBERO MONTAGNA, AMIR BABAK BEHNAM, KAZEM
BEHNAM, 20 PINE, LLC, CARLA B. BUFFULIN,
GUILIANO INFANTOZZI, TRUST FBO HENNING F.
BLOMBACK AND REVOCABLE TRUST FBQ CHIANG
CHING, HEATHER CURATOLO, ANDREW WISNEWSKI,
LUCIANO D'ADAMIO, GIOVANNA D'ANDREA,
FREDERICO DEVERA, PIU BANERJEE, ARNAB DEY,
LLOUIS DILORENZO, CHARISSE MELOTO, APURVA
DIXIT, RUPALI DIXIT, LARRY J.B. EVANS,
PHYLLIS A. EVANS, NANCY H. FOGARTY, STACEY
L. HAEFELE, TAREK HALLABA, NAHED HALLABA,
THOMAS HEINZ, ROSSANA SHOKRIAN, ELLIOT
HEN-TOV, WILLIAM HYMAN, NANCY. HYMAN, RQBERT, .
'KARICOD, MONICA A, PAREKH THOMAS A. KELLER,
" TRUSTEE OF THE THOMAS A. KELLER LIVING |
TRUST, CHARLES RICHTER KING, BARBARA BERRIE,,
MAXIM A. KOGAN, WILLIAM D. KOULMENTAS, ELENI
KOULMENTAS, SAMUEL DREW LANG, GRACIELA = /"
BERGNER, ROGER LEFEVRE, MARC. SUTIN ELIZ_ABET‘ R
MACKAY, NATALIE MARKOFF; JOSEPH PLUMMER BIMAL,
MASSAND, SEEMA MASSAND, ERICA K. OLIVElRA o
HELGA PAULSEN, KEVIN A.RELIHAN, CAROLYN RELIHAN,
ERIK'REYNOLDS, MARIA CLAUDIA R IBEIRO DE CAS' RO,
WERNER STANZL, ALVIN L. ROYSE. NASSIR SHOKRIAN .
AND $ARAH L. SHOKRIAN, AS TRUSTEES OF THE .
SHOKRIAN TRUST DATED 3-17-1999, THE RVS. LIMITED
PARTNESHIP, NEIL S! SIMON, JOYCE KLEINBERG, . -
. BRADLEY. SOLOMON, J@HANr-e‘rrYlANmeR,,.err»ﬁe,HA,
PFRIENDER STYLANDER, GERRIE B..TEO, JOSHUA F
WHITE, DONG DONG: ZHOU, HUAKA G 7 HOU KEN WO
'CHRISTINE LEE, RICHARD B, KANG, ALON zrv
" ‘é‘h%“‘S”U'ZlE”H KIM éhd'LAURA” SAETZN AfN i s

L Plalntlffs
‘ “-against—
20'PINE STREET LLC,

Defendant

It is further

ORDERED that counsel for Boymelgreeh Femny LLC‘ shall serve a copy of this Order “
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with Notice of Entry upon all partieﬂs and upon the Cduhty Clerk‘anvd ‘th‘e‘C‘Ierk of the_TriaI
Support Office, who are directed to enter judgment accordingly and to mark the court's records
to reflect the change in the caption herein, within 30 days of entry; and it is‘further;‘

ORDERED that all remaining parties are directed to appear for a Preliminary
Conference at 2:30 p.m. on July 25, 2012 at New York County Supreme Court, 60 Centre
Street, Room 341, Part 7. |

This constitutes the Decision and Order of the Court.

Dated: S !z ?‘7_ OB

PAUL WOOTEN J.S.C.
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