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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: IAS PART 6

- X
WILLIAM LUCIA, |
Plaintiff, Index No. 104882/08
-against- ' EI Decision and Order

BRIAN A. GOLDWEBER, M.D., BRIAN
A, GOLDWEBER, M.D,, L.L.C., EDWARD
S. GOLDBERG, M.D., EDWARD S.

GOLDBERG,MD,, P.C,, ABBEJ. CARNI, [ | L E D i

M.D., and ABBE J. CARNL, M.D,,P.C,, I

. " Defendants. JUN O 5 2012 /
JOANB.LOBIS, JS.C: coy NEW Yor OiK ;
NTY Clerics
In Motion Sequence Number 004, defendants Abbe ni M.D., and Abbe J.

Carni, M.D., P.C. (the “Carni Defendants”) move, by order to show cause, for an order granting them
leave to reargue that branch of their prior motion (Motion Sequence Number 001) which sought
summary judgment dismissal of plaiﬁtiff’ s causes of action sounding in negligent hiring, supervision,
and retention against the Carni Defendants, and which was denied in this court’s decision and order
dated December 15, 2011 (the “December éOll Decision”), and upon reargument, granting the

aforesaid branch of the Carni Defendants’ motion and dismissing plaintiff’s causes of action

" sounding in negligent hiring, supervision, and retention against the Carni Defendants. Defendants

Edward S. Goldberg, M.D., and Edward S. Goldberg, M.D., P.C. (the “Goldberg Defendants”),
cross-move for an order granting them leave to reargue that branch of their prior motion (Motion
Sequence Number 002) which sought summary judgment dismissal of plaintiff’s causes of action
sounding in negligence against the Goldberg Defendants, wﬁich was denied in the December 2011
Decision, and upon reargument, granting the aforesaid branch of the Goldberg Defendants’ motion

and dismissing j)laintiff‘ s causes of action sounding in negligence against the Goldberg Defendants.
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The Goldberg Defendants’ motion is denied, as their motion is not “based upon
matters of fact or law allegedly overlooked or misapprehended by the court in determining the prior

motion.” C.P.L.R. Rule 2221(d).

The Carni Defendants’ motion for leave to reargue is granted. In the underlying
decision, the court declined to dismisé the negligent hiring, supervision, and retention claims against
the Carni Defendants on the groupds that an issue of fact existed as to whether the Cami Defendants’
knowledge that co-defendant anesthesiologist Brian A. Goldweber, M.D., used multi-dose vials of
propofol on more than one patient amounted to knowledge that Dr. Goldweber would break sterile
technique and on the grounds that the Carni Defendants faillcd to address their alleged negligence
in failing to take steps to ensure that Dr. Goldweber kept current his infection control certification.
The court now sets forth that it misapprehended the facts and law with respect to the standard in this
case for establishing a prima facie entitlement to summary judgment on the claims for negligent
hiring, supervision, and retention, and therefore grants leave to reargue the underlying motion papers
dealing with that branch of the Carni Defendants’ motion seeking summary judgment on plaintiff’s

claims for negligent hiring, supervision, and retention.

The key issue with respect to the claims for negligent hiring, supervision, and
retention is whether the Carni Defendants knew or should have known that Dr. Goldweber had a
propensity to break sterile technique. Assuming that plaintiff contracted hepatitis due to Dr.
Goldweber’s negligent administration of anesthesia—which is plaintiff’s theory of the case—the

negligence alleged is that Dr. Goldweber would reuse syringes when using multi-dose vials of
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propofol, and would then dose subsequent patients out of the same vials, thereby exposing the
subsequent patients to hepatitis that the source patient had. In the underlying motion, the Carni

Defendants presented expert opinion testimony from Alan Pollock, M.D., that re-using a multi-dose

vial of propofol is not negligent as long as a new syringe is used each time, or in other words, as long

as sterile technique is maintained. Dr. Pollock further opined that there was no evidence that, prior
to hiring Dr. Goldweber or during his contract, Dr. Cami knew or should have known that Dr.
Goldweber was not taking the necessary, universal precautipns for maintaining sterile technique.

This was sufficient to establish a prima facie entitlement to summary judgment with respect to
plaintiff’s claims sounding in negligent hiring, retention, and supervision. In opposition, plaintiff’s
expert Jack Rubenstein, M.D., opined that Dr, Carni should not have hired Dr. Goldweber based on
the facts that gave rise to his previously-suspended medical license and his lies regarding ~;,uch, but
his opinion that, “[t]aken as a whole the past incidents clearly indicate . . . improper infection control
technique[,]” was conclusory and belied by the facts. Additionally, while plaintiff’s other expert,
Edward Weissman, M.D., opined that Dr. Goldweber failed use the propofol as directed because he
administered anesthesia to more than one patient with propofol from the same vial, Dr. Weissman
was not of the opinion that use of a multi-dose vial of propofol itself constituted negligence.

Moreover, plaintiff provided no expert tesﬁmony that Dr. Goldweber’s failure to kept current his
infection control certification proximately caused plaintiff’s injury. Accordingly, upon rcafgﬁment,
the court finds that plaintiff did not sufficiently rebut the Carnil Defendants’ prima facie showing that
théy had no reason to know that Dr. Goldweber would break :étcri]e technique, which is the conduct
that caused injury to plaintiff. Plaintiff failed to offer evidence showing that the Cami Defendants

were aware of conduct of Dr. Goldweber that was either identical to the conduct that ultimately
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caused plaintiff’s injury or of a slightly different nature that nevertheless made plaintiff’s ultimate
injury foreseeable. Since there is no dispute that use of a.-‘multi-dose vial of propofol is not per
se negligent, such use cannot constitute conduct so similar tol breaking sterile technique that it could
have made plaintiff’s ultimate injury foreseeable. S¢e Rochlin v. Alamo, 209 A.D.2d 499, 500 (2d
Dep’t 1994) (plaintiff whose vehicle was struck in the rc}ar by a vehicle driven and stolen by
defendant’s employee could not make a negligent hiring claim without proof that defendant was

aware of employee’s propensity to steal). Cf. T.W., v, City of New York, 286 A.D.2d 243, 245-46

(1stDep’t2001); Colon v. Jarvig, 292 A.D.2d 559, 561 (2d Dep’12002). Thus, the Carni Defendants
were entitled to summary judgment on the claims for negligent hiring and retention.' Accordingly,

it is hereby

ORDERED that the motion of defendants Ab‘be J. Carni, M.D., and Abbe J. Cami,
M.D., P.C., for leave to reargue that branch of their prior motion (Motion Sequence Number 001)
secking summary judgment as to the merits of plaintiffs’ causes of action sounding in negligent

hiring and negligent supervision/retention is granted; and it is further

! The court notes that while plaintiff’s pleadings raised claims against the Carni Defendants
sounding in negligent hiring, negligent supervision, and negligent retention, neither defendants nor
plaintiff argued any distinction between negligent supervision and negligent retention in their
underlying motion papers. The parties’ arguments focused on whether the Carni Defendants knew
or should have known of Dr. Goldweber's propensity for the conduct that caused the injury. There
were no arguments from either side focusing on whether the moving defendants breached a duty to
instruct, train, educate, or supervise Dr. Goldweber in the context of a separate claim for negligent
supervision. To the extent that plaintiff asserted a claim for negligent supervision, he never
particularized that such a claim existed outside the context of her claim for negligent retention.
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ORDERED that, upon rcarguxﬁent, the Court vacates that portion of its prior order
dated December 15, 2011, denying that branch of Motion Sequence Number 001 seeking summary
judgment in favor of defendants Abbe J. Carni, M.D., and Abbe J. Carni, M.D., P.C., with respect
to the merits of plaintiff’'s causes of action sounding in ﬁegligent hiring and negligent
supervision/retention, and hereby grants that branch of the summary judgment motion of Abbe J.

Carni, M.D., and Abbe J. Carni, M.D., P.C., as to said causes of action; and it is further
ORDERED that plaintiff’s causes of action sounding in negligent hiring and negligent
supervision/retention are dismissed as to defendants Abbe J. Carni, M.D., and Abbe J. Carni, M.D.,

P.C.; and it is further

ORDERED that the cross motion of defendants Edward S. Goldberg, M.D., and

Edward S. Goldberg, M.D., P.C.-, is denied; and it is further

ORDERED that the parties shall apﬂi ?r a pretrial conference on September 11,

2012, at 11:00 a.m. (plgase note that this date has been rescheth

of September 4, 2012). - OO

Dated: June l ,2012 ) o%

JOAN B/ LOBIS, J.8.C.




