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opposmon to the mrotlon L . AR

o plafitiff's deposition'testimony regarding her.allegatio

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: ___ HON. PAUL WOOTEN  PART_7_

Justlce

CHRISTINE BOYD,

Plaintiff, oo ‘
INDEX NO. 110748/2009
-against-
MOTION SEQ. NO. 001

GRISTEDES FOQD, INC.,
Defendant .

The following papers numbered 1 to 4 were read on thls motlon by defendant for SUmmary
‘ ' PAPERS NUMBERED

judgment.

Notlce of Motion/ Order to Show Cause — Affidavits — Exhibits ... | 1,2
Answerlng Affidavits — Exhiblts (Memo). . . - 8 3.
Reply Affidavits — Exhlblts (Memo) __ _ . — | _ “ 4

_C_r‘oss -Motion: |_l Yes ] No ; ‘; ,

‘damages for i |nJur|es allegedly sustalned when she slrpped and fell on chlqken greaSe on the

floor of defendant Y supermarket Iocated at 307 West 26“‘§trﬁ3,”New York New York The

partles have completed discovery and Note of lssue' was frled on July 7 2010 GrIStede S Food 7

S %nary‘r' i

Inc (defendant) now moves pursuant to CRLR S’M‘Z 6"

complalnt for plalntrffsfanure to establls“ Wy :

~ BACKGROUND - o E f‘_
This action arises out of an acmdent that occurred on October 16 2008 at approxrmately -

7:20 p.m." in WhICh plarntrff allegedly sllpped and fell. on ch|cken grease whule walkrng past a

Inarctent Report completed by grocery mpna
.. both the plaintiff.and Matko. The Co

b €8 1. .
nﬁ 8 thé. tirne of the' accident. Plalntlfgp“
Complarnt verified only by her attorney, that theaccident occurred at approximately 6:00p.
“[a] ‘bare allegation’ contained inan. attorney venfed oomplalnt is ‘patently msufﬂ‘ctlent' tb rarSe g tnablé
issue of fact” (Irizarry. v,HeI/er 95 Al:)3d 951 [ad Dgpt 20 ] " ”Moreover du e t a
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* 2]

chicken warmer display in the deli section.at defendant’s sup‘err‘n“ar‘ket. Plaintiff alleges that .the -

incident resulted_in‘physidalé»injuries.. R TR R e e g SRR S

The chicken warmer dlsplay holds cooked chlckens and chlcken parts Defendant 5 .

employees enclose the chlckens in plastic oontalners at the deh counter before glacrng them in

the ohlcken warmer dlsplay The chickens are usually transferred from the del| eounter to the

chicken warmer dlsplay between 5:00 p. m and 5 30 p rn

Plalntlff testified atah‘er-deposmon that She‘dldrho‘t see t‘hei“grease.br“iOr to, her fall and

does not know how long the grease had been on the floor pnor to her acoldent (Notlce of
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saylng that this is exactly what happened" (id. at 51).

There have begn no prior. complalnts or incidents. regardlng chlcken grease oh the floor. . :

near or around the chicken warmer. Plaintiff testified that she shops at the store“ every d‘ay and
has never noticed any chicken grease on the floor pri\o.r to thejaecident‘(NotiCe OfMdtiQh,i 3

exhibit B at 24-25, 52),

Defendant argues that it'is entitled to summaryjudgment dlsmlssmg the c . plalnt as a

matter of law, because plalntlff cannot show that defendant created the condltlon that caused

the accident, or that it had actual or constructlve notlce of the dangerous condltlon




*4]

Hosp., 68 NY2d 320, 324 [1986]; Andre v Pomeroy, 35 NY2d 361, 364 [1974]). The party

moving for summary, judgment must make, . prima..facl?e ,s‘howm‘g;,‘o‘f er.;tit;le,ment t‘ou.judgm‘ﬁmt‘.;as” ”H ;
a matter of law, tendering sufficient evidence in adrhiSSibIe form démohstratihg the absence of
material issues of fact (see Winegrad v New York Univ. Med.‘ Ctr.; 64 NY2d 851, 853 [1985]; o
CPLR 3212[b}). A failure to make such a showmg reqmres denlal of. the motlon regardless of

the sufficiency of the opposing papers (see Sma//s v AJI lndus Inc 10 NY3d 733 735 [2008])

Once a prima facie showing has been made however the burden shifts to’ the nonmovmg

party to produce eV|dent|ary proof in adm|551ble form suff|C|ent to estabtlsh the eX|5tence of

-material issues of fact that reqwre a tnal for resolutlon” (G/uffr/da v C/t/bank Corp 100 NY2d -

72, 81 [2003] see a/so Zuckerman v C/ty of Ne”“ ‘York 49 NY2d 557 562 [1980] CPLR

3212[b])

Centruy Fox Film Corp 3 NY2d 395 404T1957] The Qourt vnews the eyldence. |ndthe I|ght

most favorable to the nonmovmg party and gwes the nonmovmg party the beneflt of aII |

reasonable lnferencea that car ‘ ; { ld_ ce (see Neg

reasonably safe condltlon under the exnstmg cnrcumstancas tWhICh mclude the Ilkehhood of

|njury to a thnrd party, the potentlal that ‘su@hgan |njury WOuldbeof@avserlo‘us natl,tre',u and the -




nor had actual or constructive notice of its exietence" (id. at 500‘; Tkaoh‘v Golub “Corp“., 265
AD2d 632, 632 [3d Dept 1999]). In order to constitute constructive ngticq,wé‘_)derec;‘f_rmysi.be Iy
visible and apparent and it must exist for a eoffioient length or time prior to t:he aooident to allow
the defendant to discover and remedy it (See Perez v Bronx Perk South Assoc., ;’285 AD2d 402‘
403 [1st Dept 2001]). “"Once a defendant establlshes pnma facie entltlement to suoh rellef as a
matter of law, the burden shlfts to plalntlff to ralse a trlable issue of fact as to the Creatlon of
the defect or notice thereof” (Sm/th 50 AD3d at 500) It is well- settled however that rank
speculatron is not a substitute for the evrdent;ary proof in aleIISSIb|e form that |$ requlred to

establish the existence of a fnable questlon of materlal faot" (Castore % Tutto Bene Restaurant

Inc., 77 AD3d 599, 599 [1st Dept 2010])

construotlve notice of its exlstence Matk® S afflda\(lt and depOSItlon testlmony |nd|cate that he
performed a routine walkthrough of the en_tp_re- etore eyery 30 mlnutes‘ ‘durlng ‘hl“S‘Shlft frorn“A;OO :

”pm to 12:00 a.m: Onthedayof




- pOSSIblllty that debrls found |n the alsle IS due to a

. Foodways Inc., 186 AD?d 407 408 [‘Ist De‘pt‘ 9

'o\ expedD

evidence of its maintenance acti“vities‘ on the day of the‘accident, and specifically that the

- . dangerous condition.did not exist when the area was lajs‘t‘-inepectedror‘cieaned before piaintiff, i

fell"]; Raghu v New York City Hous. Auth., 72 AD3d 480; 48‘1-.8‘2 [1st Dept 2010]).

In opposition, plaintiff hae failed to raise a triable issue of fact as to whether defen\dant:

created the dangerous condition, Her evidence “prOvidee nothing more than‘ r‘n‘ere ‘s‘oeculation

as to the cause of the accident and offers nothing to |nd|cate that defendant created e | |

hazard” (Smith, 50 AD3d at 501) While cmcumstantial eVIdence of causation or negligence is

sufficient even if it does not negate remote poss‘ibilities that the injury was not caused by ‘the

‘ defendant (Dillon v Rockaway Beach Hosp & D/spensary, 284 N.Y. 176, 179 [1940]) the

defendants (See Mora/es 186 AD2d at 408)

; display is a de5|gn defect falls in the abeence of an affldavlt or testimony from a quallfled o

cOnstructive notlce of the d‘angero | m‘; ition

‘ chlcken grease may have been on the fioor from the time the employees transported th‘e o

CPagesofs

‘ omer s not remote (see l\/lorale,;s S

“The m'ere fact that d‘efendant 5. T

at the t|me of the. acmdent dbes not requrre the mference that the conditlon was created by-‘ .

Tkach 265 AD2d at 632. [holding that the, cuetomers t _eory that the: piaoement of the th c‘h.'f' )




- and a half to two hours. Plaintiff.avers that this is a Suﬁiciant‘a‘mdunt‘-ofr-timze‘vtoycons‘titute“ “:“‘“}_

chicken to the chicken warmer display until the time that She'felj‘,f a period of approximately one |

constructive notice. However, plaintiff presents no evidence ‘ind‘i‘cating that the chicken grease

was spilled on the floor at the time the chickens were transpbrted to.the chickenﬁwarmer‘ : |
display In fact, plaintiff testified that she did not see the“chi'cken grease until after the acoiden-t | o
Plalntrffs failure to present evidence to mdrcate how Iong the ohlcken greaSe was on the floor is 3 “
fatal to her allegation that defendant had constructlve notice of the dangerous condmon (see -

Kane v Human Serv. Ctr Inc., 186 AD2d 539 539 [2d Dept 1992] [the mere eX|stence of- a

puddle on the floor was rnsuffrc;rent to |mpute actual or constructlve notloe to defendant where _M Co

- ‘ . bt T
'f Sl

plalntlff never noticed the puddle untll afterr the accrdent nor dld She show that the puddle had o




[ 8]

o
i

m-wr mu\ , r“\\l-\\ ‘M‘ Sy e

.granted; and.it.is further W e @, ‘J,;‘,W(.].;,];," .

ORDERED that defendant shall serve a copy of thlS Order Wlth Notlc:e of Entry upon

r

plaintiff and upon the Clerk of the Court who is dlrected to enterJudgment accordmgly

This constltutes the Decision and Order of the Court

Dared: é “}) ’/)/




