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F I L E D  
JUL' 16 2012 

8UPREME COURT OF THE 8 T A m  OF NEW YORK 

Daniel R. Wotman & Associates, PLLC, - DECISIONI ORDER 

Plaintiff (s), Seq. No.: 003 
Index No.: 11 0893-201 0 

-against- 

Janet Chang, 
Defendant (9). 

PRESENT: 
)-1on. Judith J. Gig& 

J.S.C. 

Recitation, as required by CPLR 5 2219 [a] of the papers considered in the review of 
this (these) motion(s): 

Papera Numbered 

Wotman xlm (3212) wlDRW afid, exhs (3 volumes) . . . . . . . . . . . . . . . . . . . . . .  3,4,5,6 
Chang opp and reply wlMG afflrm (sep back), JC amd (sep back), exhs . . . . . . . . . .  7,8 
Wotman reply w/DRW affid, exhs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 

10 

Steno5/10/12OA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13 

Chang n/m (3211) (aep back) w/JC affid w/exhs . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,2 

Corresp (DRW) 3/5/12 w/App Div decision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Various stips of adj . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 

Upon the foregoing papers, the decision snd order Of the court is as follows: 

GISCHE J.: 

This is an action by the law firm of Daniel R. Wotman & Associates, PLLC for 

lagal fees. Defendant Janet Chang has answered the complaint and counterclaimed 

for legal malpractice. Chang moves for an order dismissing the complaint on the basis 

that it is time barr@d, the claim for fraud is against public policy and failure to provide 
, '  

discovery. The law firm has cross moved for summary judgment on its complaint. 

Since the requirements of CPLR 5 3212 [a] have been satisfied, summary judgment 
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. .  . . . . 

relief is available (Brill v, C izv of New YQ& , 2 NY3d [2004]). 

Regardless of which subsection of CPLR 321 l[a] a motion to dismfss is brought 

under, the court must accept the facts alleged In the pleading as true, accord the 

plaintiff the benefit of every possible inference, and determine only whether the facts as 

alleged fit within any cognizable legal theory (see (hshen v, M u W  ‘fe Ins, Cn. of 

u, 98 N.Y.2d 314, 326 [2002]; b n  v. Mart iw, 84 N.Y.2d 83, 87 [1994]). 

On the other hand, a motion for summary judgment is the functional equivalent 

of a trial, with the movant having the burden of tendering sufficient evidence to 

eliminate any material issues of fact from the cam (yVineara d v. New York Univ . Med, 

m., 64 N.Y.2d 851, 853 [1985]). 

Although Chang seeks “dismissal” of the complaint, she has not specifled 

whether she is moving under CPLR 321 1 or 3212. However, having answered the 

complaint, asserted counterclaims and provided evidence that she is asking the court to 

cansider in connection with the merita of plaintiffs claims against her, clearly Chang’s 

motion is pursuant to CPLR 321 2, not CPLR 321 1, meaning she is seeking summary 

judgment dismissing the complaint. Neither party has moved with respect to Chang’s 

counterclaim. Therefore, the issue presentty before the court to decide is whether 

either party is entitled to summary judgment on the plaintiffs cornplaint. 

Applying these legal principles, the court’s decision and order Is as follows: 

Facts and Arguments 

Unless otherwise stated, the following facts are either established, unrefuted or 

undisputed: 
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Plaintiff is a law firm named after its principal, Daniel R. Wotman, Esq. Chang 

was a 50% shareholder in 207 Second Avenue Realty Corp. ("corporation"). The other 

shareholders (Ruby and Wilson Chang) held the remaining 50% interest. The 

corporation owned the building located at 207 Second Avenue, New York, New York. 

The law firm contends it is owed legal fees by Chang in the prlnclpal amount of 

$438,31 I .19 for legal servlces rendered in pursuit of three related cases involving 

Chang as follows: Citidress II Cora. v, 207 Second Avenue Realtv Carp, , Index 

No.121848199 ("Citidress"), Gold Citv C0-l BRnk v. 207 

Cornk, Index No. 10431 9/93 ("Gold City") and Janet C m ,  88 a8 s10nm - of 207 %con8 

Ave n e  II Redtv Cora. v, Laraine Botsacm. a& Execut r Ix of the E&& of Thomge C a w ,  

Index No. 2242/86 ("Cartelli~. 

cond Avenue R ealty 

Citidress and Gold City were each foreclosure actions. In Citidress, Chang 

brought a cross claim against her fellow shareholders (Wilson and Ruby Chang), 

alleging that they obtained a mortgage secured by the building without her knowledge. 

Chang subsequently bought the mortgage from Gold City, but was apparently never 

substituted as named plaintiff. In September 2007, Chang sold the building for 

$5,000,000 and Hon. Alice Schlessinger, the judge presiding over the Citidress case, 

dealt with various issues resolving that action. The Cartelli case is for legal malpractice. 

Chang alleges that Thomas Cartelli, Esq. (now deceased), assisted the other 

shareholders in obtaining the mortgage through fraudulent means, including phony 

board minutes. 

Chang, Individually and as Officer and Director of the corporation, entered into 

two (2) separate retainer agreements with the law firm. One retainer agreement dated 

-Page 3 of 24- 

[* 4]



March 22, 2001 (“flat fee retainer”) states a8 follows: 

Re: 207 Second Avenue 

Dear Janet [Chang] and Kevin [Cahill]: 

I want to thank you again for allowing Daniel R. Wotrnan 
& Associates, LLC’ to have the opportunity to represent 
you in connection with your transactions for the 
establishment of a restaurant at [207 Second Avenue].. , 

As we discussed, it is our firm’s policy to confirm in 
writing the scope and terms of our engagement. Our 
clients have both encouraged this practice and have 
found it to be useful ... 

This is to confirm that we- have agreed to represent Janet 
Chang, 207 Second Avenue Realty Corp. and Kwin 
Cahill in connectlon with the following: 

(1) Contemplated agreement between 207 Seventh 
Avenue Reatty Corp, Janet Chan and Kevin Cahlll in a 
related Cahill entrty regarding potential restaurant lease 
and management of 207 Second Avenue, New York, 
New York and contemplated construction and operadon 
of a restaurant (the “Chang-Cahill Agreement”); and 

(2) Gold Citv Co m merclal Bank v, 207 &@md A v w  
Realtv Gorp, et al,, Supreme Court of the State of New 
York, County of New York Index No. [104319193], 
including proceedings to terminate receivership and 
prosecution of any clalms against Receiver Michael 
Zapsan; and 

(3) Citidress II Corn. v. 207 Second Avenue Realtv CCNQ 
et al., Supreme Court of the State of New York, County 
of New York, Index No, 121848199; and 

(4) removal of laundromat as tenant at 207 Second 
Avenue premises; and 

‘Although the firm is identified in thls action as being a “PLLC” but the retainer 
identifies the  firm as an “LLC,” there is no practical difference between the two. 
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(5) all other matter necessary to effectuate the 
transactions contemplated by the Chang-Cahill 
Ag reern e nt 

You will be charged and agreed to pay for our services 
on the basis of a flat fee of $15,000, payable in three 
equal installments of $5,000 on March 15, 2001, April 15, 
2001 and June 15,2001. I hereby acknowledge receipt 
of $3,000 from Kevin Cahill on Friday March 9, 2001 
towards the $5,000 March 15, 2001 installment payment. 
The above representation shall not include any legal 
services on your behalf for any appeals. 

The above provisions outllns In reasonable detail our 
agreement as to thls representation. If you find these 
arrangements satisfactory, please have the enclosed 
copy of this letter signed and return it to us ... Our 
representation will conform to the terms of this 
agreement. ,. . 

The second retainer agreement, also datad March 22, 2001 (“malpractlce 

retainer”), states as follows: 

207 Second Avenue Rem Itv corn, v. $a Izrnan, 
st al., Supreme Court of the State of New York, 
County of New York, Index No. 108387/00 
(the “Malpractice Actions”) 

Dear Janet: 
I want to thank you again for allowlng Danlel R. Wotrnan 
& Associates, LLC (“Wotman”) to have the opportunity to 
represent you In connection with the above-referenced 
Malpractice Actions ... As we discussed, it is our firm’s 
policy to confirm in writing the scope and terms of our 
engagement ... This is to confirm that we have agreed to 
represent Janet Chang and 207 Second Avenue Realty 
Corp. (collectively “Chang”) in connection with the above- 
referenced Malpractice Actions upon the followlng terms 
and conditions: 
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Chang agrees to pay Wotman for legal services rendered 
in connection with the Malpractice Actions a sum equal to 
twenty percent (20%) of any Net Amounts Recovered or 
Received by Chang in the Malpractice Actions pumuant 
to settlement, judgment, trial or othetwise. “Net Amounts 
Recovered or Received” shall mean the gross amount 
recovered or received by Chang pursuant to settlement, 
judgment, trial or otherwise, lesa any and all 
disbursements. 

Chang hereby represents and warrants that she has not 
granted any other attorney or person, corporation, 
partnership or entity any right to receive any of the 
amount received or recovered in the Malpractice Actions. 

Chang agrees not to make any settlement or 
compromise in the Malpractice Actions except with the 
approval of Wotman. Wotman a g r w  not to make any 
settlement or compromise in the Malpractice Actions 
except with the approval of Chang. Chang agrees that 
Wotman is hereby granted a first and priority lien on any 
proceeds received or recovered in the Malpractice 
Actions. Chang shall pay attorneys’ fees necessary 
incurred to collect amounts due under this Agreement. 

In addition to the Contingency Fee, Chang shall be 
responsible for payment of any and all disbursements 
required in connection with the representation in the 
above-referenced matters. Disbursements include, but 
are not limited to, expert fees, computer legal research 
charges, Xerox ... 

Wotman shall furnish Chang a statement of the 
disbursements advanced on a monthly basis ... 

In the event that payment of any disbursement charges 
are not received within thirty (30) days after receipt of 
any statement, it is understood and agreed that Wotman 
will make a motion to be relieved as counwl from any 
further representation in the above referenced litigations 
without objection from Chang ... 

The malpractice retainer is, like the flat fee retainer, signed by Chang Individually 

and in her capacity as Officer and Director of the corporation. 
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Following B ten day trial on the Cartelli malpractice claim, at which Chang was 

represented by Wotman, on October I O ,  2002, the jury returned a verdict in favor of 

Chang. The award consisted of $1,930,491 on the malpracticed claim, $3,000,000 in 

punitive damages and $176,000 In legal fees. The jury found that Thomas Cartelli had 

been negligent and assisted the other shareholders (Wilson and Ruby Chang) in 

obtaining a mortgage without Janet Chang’s written consent, etc., and that Cartelli’s 

negligence had resulted in the diversion of the mortgage proceeds. Judgment was not 

immediately entered by Wotman In the Cartelli action. 

A few months later, on June 13,2003, Cartelll’s malpractice insurance carder, 

The Home Insurance Company, was declared insolvent and The Superintendent of 

Insurance took possession of its property and assets (Supreme Court Index No. 

402871-2003). Wotrnan did not enter judgment In the Cartelli malpractice action until 

several years later, on August 10, 2010. After serving the judgment on the 

Superintendent of Insurance, Wotman was notMed (on August 19,2010) that the 

Liquidation Bureau had rejected the judgment on the basis that “it was not entered in 

accordance with applicable law.” The Cartelli judgment was appealed and affirmed on 

appeal (Cham v. Elotsacog, 92 A.D.3d 610 [lot Dept 20121). No portion of the Cartelli 

judgment has been satisfied to date. 

Wotman presents two main arguments for why he agreed to the terms of the flrst 

retainer agreement involving the Chang-Cahlll matters and foreclosure matters. He 

claims that Chang told him a settlement in the Cartelli matter was imminent. Neither 

party disagrees that an offer of $500,000 was extended to Chang before trial by the 

malpractice carrier. It is also unrefuted that Chang turned down the offer and Wotman 
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took the case to trial. Wotman claims, however, that by failing to settle the Cartelll 

matter, as she had promised she would, he was defrauded into agreeing to a flat fee 

retainer agreement in the foreclosure matters that he would not have othewise agreed 

to. 

on b half of Chan It is unrefuted that the law firm brought motion and/or the 

corporation in the Citidress and Golden City actions. One motion was to vacate the 

default judgment entered against Chang in Citidress. Another motion was for an order 

directing the receiver (Zapson) to release the sum of $25,000 to Wotman. That motion 

was denied and, thereafter, Chang began sending Wotman checks in small amounts. 

In a letter dated June 6,2002, Chang states that she is sending a check as part of the 

$25,000 that the law firm had asked for, but been denid. She also states that "It was 

agreed that the payment will be deducted from the contingent fee you will [receive] 

when Cartelli's insurance company compensates me for my malpractice claim." In a 

subsequent letter dated April 26, 2004, Chang states that it is "Another small amount 

(Check #1299, dated April 23, 2009) ... made towards the payment for legal service 

under the retainers dated March 22,2001. Because of the slowness of completion of 

our claims and receiving compensation, I have been making small payments as 

advancement whenever I can. I regret the delay in resolving our claims as well as my 

inability to make bigger payments. Thank you for all you have done." 

Wotman denies these payments were "advanments" towards the monies that 

they believed he would recover on a contingency basis in the Cartelli action. He 

contends these were small payments she was making on the flrm's ever mounting 

unpaid legal fees. He presents invoices from 2002 I 2006 that h e  claims to have sent 
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Chang in connection with his representation in the three cases. Chang, however, 

provides correspondence that Wotman sent her on behalf of the firm. That letter, dated 

January 26,2002, states in part that: 

This will confirm our agreement that upon termination of 
the Zapson receivership ...y ou hereby agree on behalf of 
207 and yourself that Zapson shall be directed and 
authorlred to pay our law firm $25,000 In legal fees out 
of the receivership funds. The $25,000 will be applied in 
reduction of the contingency fee earned in the Chang v. 
Cartelli action. 

The rest of this letter by Wotman sets forth a schedule of the litigation work left 

to be accomplished, including negotiating and concluding a lease for the ground floor 

restaurant . 

Wotman also brought a motion on Chang's behalf regarding Zapson's 

performance as EI receiver. Speclflcally, the issue was whether he had performed 

appropriately with regard to renting the apartments and commercial spaces at the 

building and collected all rents due and owlng to the corporation. The framed issues 

were referred to Referee Lowenstein who recommended that Zapson had collected 

rents, account for them and otherwise "duly fulfilled his legal obligations as a temporary 

receiver" (Report 3/11/05]. The Report was confirmed by the court. 

Meanwhile, in August 2004, Wotman moved to be relieved as counsel in the 

Citidress and Golden City motions, stating that Chang was "ignoring" his legal advice 

and pursuing that case and others "merely for the purpose of harassing and maliciously 

injuring other parties, including [the law firm]." Wotman also stated that mandatory 

withdrawal by his firm was necessary because "Chang and [the corporation] are out of 

control. Our law Firm cannot bring these clients under control ... They are not following 
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our advice and instructions.. ." 

The motion was argued before Justice Heitlar on the record (Steno Minutes 

10/6/04)2 and Chang stated that relieving Wotman would prejudice her case because 

he had taken it on a contingency basis "with a flat charge for some other matters 

because he knew that I was not able to pay [legal fees] after many, many lawyers sort 

of like given up because I was not paying." Chang also stated that Wotman, who had 

recently left a "big law firm" was "[putting] quite a bit of pressure for me to give up the 

malpractice case, which is something that he did not have experience [with] ..." 

According to Chang, once Wotman was no longer with that "big firm," he started 

"[asking] me to give money to him, which I did not have. In fact, then he suggested that 

he should use the money in the receiver's account and I agreed to allow him to apply to 

the Judge to have the use of that money, which would be deducted against the finaf 

payment of the contingency fee and fortunately, Judge Lebedeff declined to allow him 

use [of] that money." 

Justice Heitler, noting that the retainers were not a part of the record, asked 

whether Wotman was owed any legal fees. He responded that he was and that his 

retainer agreement had "expired a while ago-back In April of 2001, it was a limited fee 

retainer ..." The issue of whether there it was a conflict of interest for the corporation 

and Chang to have been jointly represented by Wotman was also raised during that 

oral argument. According to Wotman, that confllct had been "waived." 

Wotman's motion to be relieved was granted by Justice Heitler with instructions 

The  steno minutes which were so-ordered by Justice, Heitler are available on 
SCROLL which is the electronic equivalent of the county derk's file. 
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that the corporation had to appear by an attorney and that when hiring a new lawyer, 

Chang had to deal with the issue of whether R was a conflict of interest for one attorney 

to represent her individually and as an officer of the corporation (Steno Minutes, 

10/6/04) 

Following more litigation, Chang agreed to sell the building, thereby resolving the 

foreclosure proceedings. The sum of $675,000 was placed in escrow pursuant to the 

August I ,  2007 order of Hon. Emily Jane Goodman and on October 1,2007, Chang 

moved to vacate the attorney’s fees lien filed by Wotrnan. Chang’s new and current 

attorneys (Vernon & Ginsburg, LLP) and Wotman stipulated in writing that: 

I. Vernon & Glnsberg would hold $475,000 in escrow 
from the proceeds of the sale of the building “until such 
time as the Court determines Wotman’s proceeding to fix 
the amount of its legal fees and disbursements and 
orders Vernon & Ginsburg, LLP to pay the amount of 
such legal fees and disbursements determination out of 
the Down Payment Escrow to Wotman. 
2, Wotman hereby withdraws its previously filed charging 
lien filed in the above-referenced action under New 
York’s Judiciary Law section 47%. 

Hon. Alice Schlesinger so-ordered that stipulation dated October 25,2007 on 

November 1, 2007. Justice Schlesinger issued a “long form order“ dated October 22, 

2007, stating that “the claims raised by Daniel R. Wotman shall be determined In a 

separate proceeding. This court has been assured that adequate monies have been 

set aside to cover those claims once they have been determined.” Subsequently, 

Chang brought a motion for release of the escrow monies and it wa8 denied based 

upon the terms of the parties’ so-ordered stipulation (Order, Schlesinger, 3/31/10). 

Wotman contends that Justice Schlesinger has determined that Wotman is 
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entitled to his legal fees and, therefore, the only issue is the amount he is entitled to. 

Alternatively Wotman contends that Chang turned down bona fide offers by 

Carelli's insurance carrier and she turned down each offer, contrary to his advice and 

contrary to her specific representation in April 2901 that she would settle the case. 

Wohan claims Chang was deceitful by making these representations, thereby 

committing a fraud (3'' cause of action). 

D~scusslon 

The doctrine of the law of the case applies only to legal determinations that were 

necessarily resolved on the merits in the prior decision (Baldaaa no v. Bank of N ~ K  

m, 199 A.D.2d 184 [Iat Dept lgQ3]). A related, but different doctrine, is that of 

judicata. Res Judicata precludes a party or another in privity from re-litigating dalms 

already decided in a prior proceeding JRvan v. New York Telmhon e C o ., 62 NY2d 494 

[1984]; m a t a n  Home Inv esm v,  lone^, 46 NY2d 481 [1979]). As a general rule, 

"once a claim is brought to a final conclusion, all other claims arising out of the same 

transaction or series of transactions are barred, even If based on different theories or if 

seeking a different relief" (0'Brien v C itv of S y s a c ~  , 54 NY2d 353,357 [1981]; 

Reillv v, Re id, 45 NY2d 24, 30 [1978]). 

Justice Schlesinger's October 2007 is neither the law of the case nor 

bdicata. She did not, as the law firm argues, decide the merits of Wotman's claims for 

legal fees. Justice Schleslnger only ordered that the motions before her regarding 

Wotman's lien were resolved in accordance with a stipulation between the parties. Her 

subsequent order in March 2010 merely references the parties' agreement as a reason 

to deny Chang's (and later the motion by Wilson and Ruby Chang) for the release gf 
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monies from escrow. Justice Schlesinger has never @valuated, reached the merits of or 

decided the parties' claims, They are now presently before the court to decide. Any 

other comments that Justice Schlesingar Is alleged to have made about the bona fides 

of Wotman's claims are not recorded in any dds ion or stenographic minutes and have 

no force or effect. 

Wotman has asserted three cltu988 of action ("-COA"). The I ' COA ia for an 

account stated, the 2"d COA is for quantum a and the 3" is for fraud. All claims 

arise from the same facts. The court begins its analysis with the claim based on 

gUaultum meruif. 

The elements of a claim for quantum r n m R  am: (I) the performance of services 

in good faith; (2) the acceptance of services by the person to whom they are rendered; 

(3) an expectation of compensation; and (4) the reasonable value of the services 

ia Malone & Go.. Inc, v, Rwlnh w, 86 A.D.3d 406,410 [l't Dept 201 I]). The 

existence of a valid and enforceable written contract governing the disputed subject 

matter precludes plaintiffs from recovering in quantum meruit (Shelffer v. Shenkrnaq 

-tal Manaaem ent. InG,, 291 A.D.2d 295 [I" Dept 20021). 

In connection with this particular cause of action, Wotman makes no claim that 

the March 22, 2001 flat fee retainer is invalid or should be invalidated. It is unrefuted 

that the contract obligates Chang "to pay for our services on the basis of a flat fee of 

$15,000" payable in 3 installments. It is unrefuted that she did, in fact, pay that fee, It 

is also unrefuted that Kenneth Cahill, the person who intended to open a restaurant at 

the building, paid a part of the fee, although not a signatory to that retainer. The flat fw 

retainer states that it is "in connection with your transactions for the establishment of a 
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restaurant at [207 Second Avenue] ..." referencing an agreement between Chang and 

Cahill. The retainer also states that the firm has "agreed to represent Janet Chang and 

Kevin Cahill in connection with the following . . ." Cahill is not, however, 8 signatory to 

the flat fee retainer. 

By the time that this flat fee retainer was signed, the Citidress and Golden City 

foreclosure actions were well underway, but not close to completion, Reference to the 

"removal of the laundromat" apparently means some kind of commercial holdover 

proceeding. The flat fee retainer identifies some of the work the law firm agreed to do 

for Chang to effectuate her agreement with Cahill and refers generally to other matters 

"necessary to effectuate the transactions contemplated by the Chang-Cahill 

Agreement." The flat fee retainer also specifically references the firm's commitment to 

do work in the Citidress action, having nothing to do with the ChangKahill venture. 

Despite the extensive nature of the legal work undertaken by the law firm, the law firm 

accepted a flat fee of only $15,000. The $15,000 is not identMed as a "retainef or 

specify that Chang would thereafter be billed on an hourly basis. There is no provision 

for the law firm to charge for its disbursements. 

There are different types of billing arrangements that an attorney and client 

agree to, depending on the type of legal services being rendered and the nature of the 

case. Chang and Wotman had a contingency arrangement for the malpractice action, 

but agreed that a "flat fee" would be charged for the foreclosure adions and to bring 

the Chang/Cahill restaurant agreement to fruition. In a flat fee arrangement, as the 

words suggest, all work is done for a set, agreed to amount. In setting the flat fee, it is 

expected that an attorney has evaluated the complexity of the work requlred and set his 
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or her fee accordingly. If it turns out the work needed is less than anticipated, than the 

attorney may benefit from the arrangement in the sense that he or she recoups more 

than his or her customary hourly rate. On the other hand, If the work turns out to be 

more complex than anticipated, the attorney has no basis to collect more than the 

agreed to amount, unless the retainer so provides (compare: -rs R Tmdtsrs 

I-, I 1  A.D.3d 1013 [4’h Dept 200.41 although retainer indicated 

work would be done for a flat fee of $1,250, the mortgage allowed plaintiff to recover 

“all reasonable legal fees” from defaulting defendant; W s  v, Webbe ,267 AD2d 784 

[3rd Dept 10991 in divorce action, defendant’s attorney had a flat fee retainer of $2,500, 

. but was able to seek legal fees from plaintiff). 

The flat fee retainer at bar contains no Ilmitations, conditions, caveats or an 

expiration date. The $15,000 is not identified as a retainer to be replenished. The only 

additional monies that the law firm could recover under the flat free retainer were for 

“any appeals.” Therefore, any argument by Wotman that the retainer agreement 

regarding the foreclosure matters really means anything other than what it expressly 

provides is without any factual or legal basis. There is no indication within the four 

corners of this retainer agreement that it was intended to explre or the parties 

anticipated to recelve or make additional payment. Since there is no ambiguity in the 

retainer agreement, Wotman’s effort to create an ambiguity where none exists is 

unavailing (Jn re KO- I ,  95 A.D.3d 453 [,It Dept 20121). The lmuo of whether Wotman 

complied with the requirements of Part 1215 of Tltle 22 of the Official Compilations of 

Codes, Rules and Regulations of the State of New Yo& (‘22 NYCRR 5 1215”) has 

been addressed by the parties in connection with the patties’ arguments about whether 

-Page 15 of 24- 

[* 16]



the retainer expired. Since the flat fee retainer was signed before this rule became 

effective (March 4, 2002), 22 NYCRR 5 1215.2 does not apply to the flat fee retainer. 

Even if it did, noncompliance with the requirements of 22 NYCRR 5 1215.1 would not 

bar the law firm from recoverlng in auantum meruit under certain circumstances (Nabi v. 

&&, 70 A.D.3d 252 [I" Dept 20091). 

Chang has proved the flat fee retainer is valid, enforceable and unambiguous, 

thereby meeting her burden and shifting it to the plaintiff law firm to demonstrate the 

existence of a triable issue of fact (Alvaraz w, Prosna&I&@p., 68 N.Y.2d 320, 324 

[ 19861; &c;kerman v, City of New Y o h  , 4 9  N.Y.2d 557 [1980]). The law firm has not 

met its burden of showing, as it claims, that the flat fee retainer agreement expired or 

that it is ambiguous, Therefore, Chang is entitled to summary judgment dismissing the 

w m  meruit cause of action in the complaint to the extent that the law firm's claims 

fall within the ambit of the work subject to the flat fee agreement and such work was 

performed before the firm was permitted to withdraw as counsel by Justlce HeitJer, 

However, for work allegedly performed after Wotman withdrew as counsel, or any work 

not within the terms of the flat fee agreement, the m e u  action remains to be 

decided. These issues and distinctions are discussed at greater length later in this 

decision in connection with the court's decision on plaintiff's claim for an account stated. 

Although at oral argument, plaintiff's principal statad he was not challenging the 

contingency fee agreement the law firm is, in fact, doing just that. Wotman states in his 

February 17, 2012 affidavit that "I am entitled to the quantum mer@ value of my 

services In the Chms v, C art,elb case. Chang ha6 unreasonably refused to settle the 

Cartelli case for the maximum limits of Cartellt'a policy of $500,000 despite her 
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representations that she would accept such amount once offered, despite 4 offers to 

settle at $500,000 ...” Elsewhere plaintiff states that Wotman relied on these 

misrepresentations in agreeing to represent her in three cases. Thus the law firm 

contends that it is entitled to its fees basad upon quasi contractual principles because it 

was induced and defrauded into signing the flat free retainer with Chang, The law firm 

contends that had it known Chang had no intention of settling the Cartelli case 

immediately or ever, it would not have taken the other matters on 

would have made a different agreement with Chang her In connection with the Citidress 

and Golden C-W matters. Phrased differently, antlcipating an effortless recovery of a 

20% contingency fee in the malpractice action, Wotman agreed to take the foreclosure 

cases on for a modest fee. These arguments blur the distinctions between plaintiffs 2“4 

COA for guantum m e r a  and its 3“ COA for fraud. 

flat fee basis and 

Regardless of which factual claims are true, Wotman has no claim against 

Chang for legal fees in the Cartelli action, other than for the 20% contingency fee of the . 

amount - if any- Chang eventually recovers on the judgment entered against the Cartelli 

estate. By its very nature a contingency fee is “contingent” on a successful result. 

Although Chang prevailed in the Cartelli action, and the $8,708,490 judgment was 

affirmed on appeal, it is unclear whether she will ever recover any part of that judgment. 

This uncertainty is the subject of Chang’s malpractice counterclaim against the law firm. 

Since Chang and the law firm entered Into a retainer agreement for a contingency fee, 

Wotman cannot assert a valid claim against his client for nuantuq meruit in the Cartel11 

action. Georqia Malone & Co., Inc. v. Raleh Rkder ,86  A.D.3d 406,410 [lH Dept 

201 11). The existence of a valid and enforceable written contract governing the 
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disputed subject matter precludes the law firm from recovering in gumturn mt3rUk 

(Sheme r v. Sknkrna n Car>ital m e m e n t .  InG ., supra). 

The law firm contends it was defrauded by Chang because Chang lied to 

Wotman about her eagerness and willhgness to settle the Cartelli case for $500,000. 

This claim presents complicated issues about an attorney's fiduciary duties to his or her 

client and the nature of retainer agreements. 

The unique relationship between an attorney and hia or her client is based upon 

"the elements of trust and confidence on the part of the, client and of undivided loyalty 

and devotion on the part of the attorney ..." &ktmov. M orrig. Levin & Shein v. G taetr. 53 

N.Y.2d 553 [1981]). An attorney has a fkluciary duty to his or her client and this duty 

transcends those prevailing in the commercial market place (Ullco Cas. Go. v. Wilson, 

Elsar. Mln8kQW 'k, Edelman & D icksr, 56 A.D.3d 1,8 [I" Dept 20081 lntemalciteflons 

omitted). It is well established law that an agreement between an attorney and his or 

her is subject to close scrutlny and in the event of any ambigurty, it must be construed 

in a manner most favorable to the client @haw y , Manufacturers Hanover Trust Go,, 68 

N.Y.2d 172 [1986]). 

A "deliberate misrepresentation of present intent made for the purpose of 

inducing another to enter a contract will normally constitute, actionable fraud if there is a 

reliance by the party to whom the misrepresentation wae made" (Demov. Morris. Levh 

& Shein v, GI@ , 53 N.Y.2d at 557). Where, however, it is a client who made a 

misrepresentation to an attorney to induce him to take the case, that misrepresentation, 

even if deliberate, will not, as a matter of public policy, support a fraud cause of action 

against the client @em ov, Morrig. Levin & Sw v. G l a G  , supra). 
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Applying the legal prlnciples of Damoy, plaintiffs claim fails because he has not 

established a material element of his fraud ulairn: reliance. Although in the 

client discharged the attorneys after she had promised them they would be substltute 

ias counsel on another, more finandally lucrative matter, the underlying type of promise 

in this case 1s indistinguishable. Wotman's fraud claim is based on his expmtatlon of 

fees which have not materialized. Therefore, plaintiff cannot, as a matter of public 

policy assert a fraud claim against Chang, its client. 

Even were the court to dacide that the firm's claim is valid, plaintiffs claims skirt 

dangerously close to the prohibltlons sat forth in DR 5101 [1200.203 pertaining to 

conflicts of interest and a lawyer's own interests. An attorney must deal fairly, honestly 

with his or her client and with undivided loyatty, avoiding conflicts of interest, operating 

competently, safeguarding his or her client's property and honorlng the client's interests 

over the lawyer's own interests ( M e r  Qf Qonema n, 83 N.Y.2d 465 [19fM]). DR 

5-101 [1200.20] provides that: 

A. A lawyer shall not accept or continue employment if 
the exercise of professional Iudgment on behatf of the 
client will be or reasonably may be affected by the 
lawyer's own financial, business, property, or personal 
interests, unless a disinterested lawyer would believe 
that the representation of the client will not be adversely 
affected thereby and the client consents to the 
representation after full disclosure of the implications of 
the lawyer's interest. 

The contingency fee agreement references the 20% fee, in connection with "any 

Net Amounts Recovered or Received by Chang in the Malpractice Actions pursuant to 

settlement, judgment, trial or othetwise ..." Chang did not retain the firm to settle the 

case for her. The law firm was hired to represent her in the case, even if it went to trial. 

-Page 19 of 24- 

[* 20]



Although an attorney may not settle a case without his or her client's approval, the 

contingency fee agreement states that Chang could not settle the Cartelli adon without 

Wotman's approval. Neither side has addressed whether this requirement [s 

enforceable or even ethical (see In re Snv de[, 1 BO NY 80 [1926]). 

There are conflicting facts whether Wotman was "pressuring" Chang into settling 

the Cartelli matter so the firm could realize its contingency fee, or "advising" her to do 

so because the law firm believed it was in their client's best interest to collect the policy 

amount, rather than try to satisfy a money judgment. It is unclear what kind of asaets, if 

any, the deceased attorney had. Some of the statements Wotman has made support 

both viewpoints as they can be construed either way; "Chang acted In a wonton and 

reckless manner, showing a conscious disregard and utter disregard for the interests of 

Wot ma n" (Corn pla i nt 789). 

After carefully examining this record, the court finds that Chang has met her 

burden of proving she is entitled to summary Judgment dismissing, as a matter of law, 

the fraud claim. Plaintiffs cross motion far summary judgment on the fraud claim Is 

denied. 

The law firm has asserted a cause of action for account stated. Where a law 

firm has provided legal representation and rendered legal services to the ctient and the 

firm submits: I) copies of actual itemized bills reflecting total unpaid charges for legal 

services rendered and disbursements incurred; 2) detailed narrative descriptions; 3) the 

sworn affidavit of the attorney setting forth and explaining the precise legal setvices 

performed and specific disbursements incurred: and 4) proof of the receipt and 

retention by the defendant, without objection within a reasonable length of time, of the 

-Page 20 of 24- 

[* 21]



invoices that plaintiff seeks payment of, the law firm has established a prima fa& 
cause of action for an account stated (Ruskin. MQ scou, Evans. ? Faltischek, P.C. vL 

Reattv C red it GQW ., 228 A.D.2d 204 [lnt Dept 1906]). An account assume8 the 

existence of some indebtedness between the parties and may arise based upon Iqa l  

services peFformed by the attorney IGumsv, B ecbr & Bourne v. Benderson Dev. Go,, 

47 NY2d 995 [1979]; m v .  Schvim mer, 50 A.D.3d [lst Dept., 20081). 

It is unrefuted that Chang hired the plaintiff and paid the firm $15,000. The 

retainer agreement does not identify the $1 5,000 as a “retainer fee” but as a “flat fee” 

for the scope of the work identified in that agreement Excluded from that retainer are 

“legal services on your behalf for any appeals.” There are conflicting facts as to 

whether the law firm sent Chang the scores of invoices it has provided on these motion, 

whether she objected to them and what the invoices were for. The invoices span the 

years 2002 through 2006. Some of the invoices indicate they are for appeals 

undertaken in connection with Citidress. Other invoices identify different matters 

altogether. 

Although Chang argues there is no proof provided by the plaintiff that it sent her 

these invoices, she has not, on the other hand, provided the court with any evldence 

that, if they were sent, she objected to them. The plaintiff has established a prima facie 

case that the invoices were mailed to Chang’s correct address. Many of them invoices 

are dated and are alleged to have been sent after Justice Heitler allowed Wotman to 

withdraw as counsel. If Chang retained these invoices, or made partial payments 

towards them, as the law firm claims, it is unclear why she did so. Although Chang 

claims these payments were advancements of the contingency fee in the Cartelli action, 
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this is disputed. 

It is not inconsistent for an account stated claim to survive, but a w t u m  meruit 

claim to fail (Fennel1 & Minkoff v. Wall Street Traucript Co rp., 239 A.D.2d 160, 657 

N.Y.S.2d 46 [ Iat Dept 19971). Although the court has granted Chang summary 

judgment on plaintiffs claim for quanfiim meruit, it is to the extent that the quantum 

claims is for services rendered by the firm under the flat fee agreement and 

before the law firm was allowed to withdraw as counsel. In other words, the aspect of 

the quantum meruif claim dismissed was raised in connection with an otherwise valid, 

enforceable and unambiguous flat fee retainer that did not expire. 

With respect to the account stated claim, however, there is evidence that 

Wotman may have continued to do work for Chang, after he was permitted by Justice 

Heitler to withdraw as counsel and sent Chang invoices for his work (see Mataresse v. 

Wilson, 202 Misc. 994 [Sup Ct., Bx Co. 19521). It is unclear whether the parties 

continued an attorney/client relationship thereafter. If so, he may have a claim in 

quantum meruit for the value of those services rendered to Chang, the corporation 

and/or other nonparties at Chang’s request thereafter. Consequently, neither side has 

met its burden of proving that there are no triable issues of fact with respect to plaintiffs 

account stated claim and, to the extent that this claim survives, so does the 

corresponding branch of his claim for quantum meruit. 

Issues about whether the invoices are barred by applicable six (6) year statute of 

limitations set forth in CPLR 5 213 [2] cannot be resolved until the factual disputes are 

decided. As has already been stated, the plaintiffs failure to comply with the 

requirements of Part 121 5 does not preclude it from seeking recovery of legal fees 
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under quasi contract principles (Rgth Law Firm, PLLC v. Sands, 82 A.D.3d 075 [lot Dept 

201 I]). 

Therefore, the motion and cross motion for summary judgment on the I" COA 

for an account stated is denied. 

Chang has raised the issue of discovery in her motion. She claims that the law 

firm did not provide discovery despite her request for same and at least one order 

requiring the law firm to turn over its files on the Cartelli matter. Chang seeks to have 

the court impose the discovery sanction of striking the complaint. That motion is 

denied. A movant seeking to compel disclosure is must serve and file yan affirmation 

that counsel has conferred with counsel for the opposing party in a good faith effort to 

resolve the issues raised by the motion" (22 NYCRR 202,7[a]). The failure to file that 

affirmation or a deficiency in that affirmation may justify denial of a motion to compel on 

that basis alone, unless the party seeking to enforce can show that any effort to resolve 

the discovery dispute non-judicially would have been futile (Yarqealr v. Lase rtron, 74 

A.D.3d 1805 [4th Dept 20101). 

Chang has not provided an affirmation of good faith. Furthermore, Wotman 

states he and Chang's attorney agreed to hold off on discovery. In any event, a motion 

for summary judgment stays discovery. Chang has not shown her attorney made 

efforts to resolve this dispute before bringing a motion and the relief sought - the 

sanction of striking the complaint- is unwarranted. Therefore, Chang's motion pursuant 

to CPLR 5 3126 is denied. 

Conclusion 

Chang's motion for summary judgment dismissing the claim for fraud (3d cause 
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of action) is granted and that claim is severed and dismissed. Chang's motion for 

summary judgment on t h e  w , n t u q  meruit (Znd muse of action) is granted in part and 

denied in part for t h e  reasons stated. Chsng's motion for summary judgment on the 

account stated (let cause of action) is denied as to any claims for post-withdrawal PIS 

counsel work allegedly performed by the plaintiff. 

The cross motion by the plaintiff is denied in all respects. 

Chang's motion for discovery sanctions is also denied. 

The parties have a compliance conference scheduled for Septernbslr 6, 2012. 

The court intends tha t  this shall be a trial certification conference. Therefore, any 

remaining discovery shall be completed no later than August 31, 2012. The note bf 

issue is extended to September 7,2012. 

Ay relief requested but not spec~ically addressed is hereby denied. This 

constitutes the decision and order of the court. 

Dated: New York, New York 
July 9, 2012 

So Ordearad: 

Hon. Ju rth . Gische, JSC -7!7--- 
F I L E D  

JUL 16 2012 

NEW YORK 
COUN7Y CLERK'S OFFICE 
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