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SUPREME, COUR'Y OF THE STATE O NEW YORK

COUNTY OF NEW YORK : TAS PART 36
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X .
Npplicalion of
ALL City Interior Contracting, Inc., F l L E D

Petilioner,

JUL 18 2012

'or a Judgment Pursuanl To

CPLR Article 78 NEW YORK Tndex Number:
COUNTY CLERK'S '
~agalnst- 0F?9§381/2011
The Cily of New York Business - Motion Seq.
integrily Commission, Michael J. No: 001

Mansfiold, Commission Chair,
Regspondenls.
Doris Ling-Cohan, J.:
Pelitioner brings this proceeding Lo sct aside a
detormination (the Determination) of the City of New York
Business Integrity Commission (the Commission) dated Augusl 2,

2011 that denied petitioner’s application for a license to

coparate a Lrade waste business.

Underlying Facts and Procedural Background

Palitioner allcges thét it 18 an interior demolilion company
and thal John Rodopolous (Rodopolous) is ils scecrelary-Lreasuroer
and 90% ownoer (petition, 4 1). IUL states thalt ils initial
application for permission to the Commission Lo haul Lrade wasloe
was granted on June 1, 2003 and it feceived its Lirst ronewal on
becemboer 19, 2005, and thal il subsequently was granled a sccond
ronewal (id., 99 1, 3). 1t further states thal, on May 1, 2009,

il applicd for another renewal, but that on August 2, 2011, Lhe




Commission issued the Determination, denying polilioner’s
Tapplication for a license to operale a lLrade wasle business (id.,
1 3).

Petitioner asserls thal, while Rodopolous was indicled in
Lhe Unitoed SlLates District Courl for Lthe Kaslorn Districl of New
York for illegal gambling and conspiracy Lo cemmit illegal
gambling, LUhis indictlment was dismissed and Rodopolous ullimaloly
pleaded guilty in Supreme Courﬁ, Kings County Lo a Class A
misdemcanor of promoling gambling in the second degree, without
any admission ol association wilh organized crime (id., 99 5-8).
'L further staltes thal Lhe Commission erred in Finding Lhat
Rodopolous was an undisclosed principal of A.C. Carting, whoseo
president and alleged sole principal was Dennis Santiago
(Sanliago), since Santiago is Rodopolous’s brolher-in-law and he
was employed by petitioner in the b5 yeafs prior Lo A.C. Carting’s
application Lo the Commission for a permit to operate a Lradé
wastce busincess (id., 99 9-10). Petilioncr conltends CLhat, in
making inferences from these rclationships, the Determination was
arbilrary and capricious and should, lhercforc, be scl aside.

Respondents note thal Rodopolous’s indictment named him as
an associate of the Luchese Organized Crime FFamily, and that A.C.
Carting’s application shortly after Rodopolous’s indiclment,
combined wilth Santiage’s prior émploymenL with petitioner and his

family tics and association with Rodopolous, raised questions as

[
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Lo A.C. Carting’s rcolalionship to petitioner (Answer, 49 49, 55-

YY) . I'n cssonce, Lhe Commission chose nol Lo believe Lhe

selilioner’s cvidence, Lncluding Santiago’s teslimony, thal thero
F g C

was no relalionship between the two companies and, instead, il

found Lhal they werce acting “in a manner designed Lo obscure and
minimize Lheir clear connections Lo organized crimae”

(beLtorminalt.ion, al 12), Lhat Rodopolous was, in facl, an

undisclosed principal of A.C. Carting (id. al 14-15) and Lhal

. Lhey, thercfore, had failed to show thal they had the “good

characlter, honesty and integrity” nccessary Lo warranl granling a
registration Lo operate a trade waslc business (id. at 18).
Arbitrary and Capricious

In revicewing an administrative agency’s determination as Lo

whether it is arbilrary and capricious under CPLR Article 78, Lhe

tasl is whether the determination “is without sound basis in
reason and ... wilhout regard to the facls” (Malter of Pell v
Board of lkduc. of Union ﬂree School Dist. No. 1 of lowns of
Scarsdale & Mamaroneck, Weslchester County, 34 NY2d 2272, 231
11974); Matter of Konton Assoc. v Division ol Hous. & Community
Rancowa [, 2725 AD2d 349 [1st Depl 1996]). ‘The courl may not weigh
conflicling choices by the administrative agency, 1if the agency’ s

determinalion has a basis in rcason (Matter of Partnership 92 LI

& Bldg. MglL. Co., Ilnc. v State of N.Y. Div. of Hous. & Communily

Renewal, A6 ADRD3d 425, 429 [1st DeplL 2007], aflfd 11 NY3d 859

[}
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'he courl nolcs thatl Administrative Code of the City of New
“York, Tille 16-A, which established the Commission and scel lorlh
standards for regulation of the Lrade waste industry, was enacted
Lo “overhaul ... (the] regulatory schome governing commercial
wasle. romoval [in recognilion CLhat it] was an area dominated by
organizoed crime” (Grasso Pub, CarLing v Tradce Waste Commn. of
iy of NOY., 250 ADRZd 4Abh4, 455 [Ist bepl 19981). The
Commission’s decision as to whelher Lo granl a license in Lhis
arca s “nol a minislerial acl” (Malter of Brecxze Carling Conm. v
Cily of New York, 52 AD3d 424, 424 [1st Depl 20081). Rather,
Lhis decision is “discretbicnary” (Matter of DeCostole Carting v

Business Integritly Commn. of CLly of N.Y., 2 AD3d 225, 225 [lsL

- Depl 20031, app dismissed 2 NY3d 759, leave denied 3 NY3d 605

Lzooaxj.

The Commission did nol have Lo accepl Santiago’s Lestimony
as Lruthful and it had a rational basis for tﬁe {indings in tho
beltermination thal Rodopolous had organized‘crimo affiliations
and had committed racketecring activitics. 'The Commission also
had a ralional basis o conclude (hat, A.C. Carting was, in
substance, being used as a fronl for petilioncr, that falsc
informal.lon was submilted on behalf of pelitioner’s and A.C.
Carting’s applications and that, accordingly, petilioner had

failed to demonstrate Lhe requisite good character, honesty and
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,_ygtegrity Lo warranl granting of the license to operatce a Lrade
Q;sLe busincss (Determination, at 7-18; DoCostole, 2 AD3d al 225;
Mattor of Sindone v Cily of New York, 2 AD3d 125, 126 |lst Dept
2003); Maller of Ilollywood Carting Corp. v Cily of New York, 288
AD?d.Vl, 7jv72 [1sl Dept 2001]). Since “a rational basis exisls
| for Lhe Commission’s Determination], a court may notl subsLiLuLm
its judgment for Lhat of the agency ... ; indeed, an aqehcy;s
delerminalion, acting pursuant to Jegal authority and within its
arca of oxperlise, 15 enlitled to deference” (Malter of
fockwollon Assoc. v New York State Div. of lous. & Communitly
Rencwal, 7 AD3d 453, 454 [1st Depl 2004)). Y[LE]Jven if dJFFGfonL
conclusions could be reached ..., a court may nol subslLilulc ils
judgmenl [or that of the agency [if there is a rationa].basis For
Lhe Determinalion]” (Partnership 92 [.P. v Stale Div. of Housing
and Community Rencwal, 46 AD3d at 429; sec also Awl Indus., Inc.

v lriborough Bridge & lunnel Auth., 41 AD3d 141, 142 jlst hept
2007}y . ANAccordingly, the petition must bce dismissed.

Order |

L is, Lherclorca,

ORDERID and ADJUDGED that the petition is denied and Lhe
procecding is dismissed; and it is further
ORDERID that within 30 days of entry of Lhis order,

" reospondenls shall serve a copy upon pelitioner, with notice ol
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