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Upon the foregoing papers, it is ordered that the motion is hereby decided in

accordance with the attached memorandum decision.
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U O K ORFICE

Plaintiff Colony Tnsurance Company (Colony) moves, pursuant
to CPLR 3215 (a), for an order entcring a default judgment
againsl defendant Danica Group, LLC (Danica) for the declaratory
relief soughl in the complaint. The complainl secks a judgment
declaring that five commercial gencral Tiability insurance
policies (the Colony policies) issucd by Colony to Danica have
been properly rescinded by Colony on Lhe ground of material
misrepresenialions made in the applicaticns, and that the
policies are null and void and of no eftecct.

Nonpartics Zurich American Tnsurance Company (Zurich), and
Pav-Tak Tndustries, Inc. (Pav-Lak) move, pursuant to CPLR 1012
and 1013, to intervene in this action, and for a 30-day slay
pending Joinder. 1 granted tLhe stay. The motion to intervene 1s
granted. The stay 1s conlinued until further order of this
court.

Colony issued three primary lnsurance policics to Danica,
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covering one-year periods ending, respectively, on July 19, 2007,
July 19, 2008, and July 19, 2009. Colony also lssucd LwO excess

policies to Danica, covering the onc-year periods ending,

respcctively, July 19, 2008 and July 19, 2009.

¥;

Proposed intervenor Pav-Lak is the conslruction manager on
projects at four separate sites, pursuant to contracts with the
owners of those sites. Four personal injury actions (the
personal injury actlions) are pending for injuries allegedly
sustained at each of these four sitces against Pav-Tak and others.
Pav-Lak agreed in its contracts as construcllon manager to
indemnify and hold harmless the owners from claims arising out of
the projecls, and to procure general comprehensive liability
insurance, naming the owners as additional insureds. Pav-Lak
also cntered inlo contracts with Danica to perform work on each
of the four construction projects. Pav-Lak alleges that il is an
additional insured under the Colony policies.

Pav-Tak obtalined one-year policies from Zurich, Lhat were
annually renewed, covering the period from August 29, 2005
through August 29, 2011. Zurich has been deflending these actions
on behalf of Pav-Lak and other defendants that were either named
as additional insureds, or entitled to a defense contractually
through Zurich’s Contraclor Controlled Tnsurance Program.

Colony has allegedly refused Lo acknowlcdge Lls coverage

obligations Lo Pav-Lak as an additional insured, despite tender.

]



Pav-Lak alleges that 1t is preparing to file a declaratory
judgment action against Colony, secking to establish Lhat Colony
is under a dulty Lo defend and indemnify Pav-Lak in conncction
with cach of the four personal injury actions. One such action
has already been filed.

Tn support of their motion to intervene, Zurich and Pav-Tak
submil a proposed answer and counterclaims. The first
counterclaim secks a judgment declaring that the Colony policles
issued to Danica were in full force and effect at Lhe time ol the
alleged personal injuries al the four sites, Lhat the Colony
policies provide coverage to the proposed lntervenors as
additional insureds, and that Colony is obligated to defend and
indemnifly Lhe intervenors in the four underlying actions. The
first counlerclaim presents questions of law and [act that are in
common wilh Lhose presented by the verified complaint in this
action (see CPLR T1013).

CPTR 1013 provides, as pcertinent:

Upon Limely motion, any person may be permibted to

inlervene in any action when ... the person's claim or

delfense and the main action have a common guestion of

law or fact. 1ln exercising its discretion, tho court

shall consider whelher the intervention will unduly

delay lhe determination of the action or prejudice the

substantial rights of any party.

There is no merit to Colony’s argument that this motion 135

not timely. Nor is there any basis to hold that permitting

intervention “will unduly delay this action or prejudice the
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rights of any party” (id.).

Colony’s motion to enter a default judgment is held in
abeyance until further order of this court, in order to cnable
the inktervenors to submit their opposition to Colony’s motion.

Accordingly, 1t is

ORDERED that the motion of plaintiff Colony Insurance
Company for an order entering a default judgment pursuant Lo CPLR
3215 (a) against defendant Danica Group, LLC, for the declaralbory
rclief sought in the complaint, 1s denied, wilhout prejudice to
renewal, after joinder of the intervening defendants; and it is
further

ORDERED that the motion of proposcd intervening defendants
Zurich Amcrican Insurance Company and Pav-Lak Tndustries, Inc. to
intervene, pursuant to CPLR 1013, is granted, and that Zurich
American Tnsurance Company and Pav-Lak Industries, Inc. be
permitted to intervene; and it is further

ORDERED that defendanl-intervenors Zurich American Insurance
Company and Pav-Lak Induslries, Inc. serve Lhelr answers upon the
attorney for the plaintiff Colony Insurance Company and defendant
Danica Group, LLC, or move with respect to the complainl in the
above-entitled action, within 20 days from servicc of a copy of
this order wilh nolice of entry; and it is further

ORDMRID that the attorneys for Lhe intervenors shall serve a

copy of this order with notice of entry upon the County Clerk
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(Room 1478) and upon the Clerk of the Trial support OLlice (Room

158), who are dirccted to amend their records to reflecl such

change in the caption herein.

Nated: 7/ﬂ,)[1

DONNA M, MILLS, J.S.C.
FILED
iy, 2 e

NEW YK
COUNTY CLERK'S OFFICT




