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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN

Justice PART 7
WALTER PANTOVIC, . | |
Plaintiff,
INDEX NO. 117471/08
-against- MOTION SEQ. NO. 011

YL REALTY, INC., and SPRINT COMMUNICATIONS

COMPANY L.P.,
Defendants.

SPRINT COMMUNICATIONS COMPANY L.P.,
Third-Party Plaintiff,

L E i»mno. _590807/09_

PENMARK REALTY CORPORATION, AR 02 2012
Third Party Defendant.

-against-

" The following papers were read on thlS motion byéﬁm\@ﬁ%g\@ﬁm&&ummaw judgment

dismissing the third-party complalnt
S - PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits -

Answering Affidavits — Exhibits (Memo)

Replying Affidavits (Reply Memo) ‘

Cross-Motion: | _|Yes Bl No
Motions sequence numbers 011 and 012 are hereby consolidated for disposmon

ln this action arising out of personal |njuries third party defendant Penmark healty

.Corporation (F’enmark Realty) moves, pursuant toiCPiLR 3212, for summary judgment

dismissing the third-party complaint (motion sequence number 011). In motion sequence
number 012, defendant/third-party plaintiff Sprint Communications Company L.P. (Sprint

moves pursuant to CPLR \8212 for partial summaryjudgment dismissmg plaintiff's Labor Law,

i§§ 200 240( ), and 241(6) causes of action

BACKGROUND

On August 9, 2007,‘ plaintiff was working as a building superintendent at the residential
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contractual |ndemn|f|cat|on and breach of contract for fallure to procure lnsurance

condominium building lo<:ated“at 71 Nassau Street in Manh‘a‘tta‘n His office Was: located in the'
basement, in a room that had been d|V|ded lnto two. Plalntlff’s offlce was on one snde of a door
and a small room Wthh Sprlnt had leaeed for a cell tower site was on the other. Only a wall -
separated the two rooms, and in order to gaih entry into the Sprint site, one had to go through
plaintiff's office. Apparently, the heat generated by the cell tower was excesslve and permeated
plaintiff's office. Plaintiff repeatedly complamed about the heat to the bwldung s sponsor
defendant YL Realty, Inc. (YL Realty) the managlng agent (Penmark Realty) and Spnnt but

no relief was forthcoming. Finally, Penmark Realty told plaintiff to find a way to vent the room

and then to install an industrial grade airgc‘:onditioning unit. While plaintiff was‘on a ladder,

‘ladder and was lnjured There |s no ewdence as to what caused plamtrff tq fall HIS own

' recollectlon is just that he was bn the ladder and then woke up.in an emergency room

(Plalntlffs December 10, 2009 EBT at 40 117) Subsequently plalntiff brought tHe hereln .

‘action asserting five causes of action, fo_r_negllgence‘and violations of Labor Law §§ 200,

240(1), 241(6), and two purported Cause“e‘” of a_ct_ion for violations of OSHA and New York’s
Industrial Code. S e f;~y45¢a§~\“ o

| Nonparty Croft Bu1ld|ng COndomlmum (Croft) |s the overall owner of the 50 or so

li‘ree;dentlal unlts in the bulldlng Penmark RaaltMJISl Croft"s managlng agent and YL Realty s

‘ the sponsor The first floor and basement were retalned by YL Realty as elght commermal

units. By means of a PCS Site Agreement Sprlnt Ieased the basement. ceII snte from the

sponsor Sprint in its third-party complalnt a[leges clalnts for contribution, common law and

l‘t

STANDARDS

Summary Judgment . |

Summary judgment is a drastic remedy _t‘h'atehould be granted only if ho triable issues of
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\@eppos 46 NY2d 223, 231 [1978] “ l L N

| ﬂL‘abor Law § 240(1)

fact exist and the movant is entitled to judg‘ment as aflmatter of law (séa‘Alvaraz 1% Prospect |

HOS,D 68 NY2d 320, 324 | 1986] Andre v Pomeroy 35 NY2d 361, 364 [1974]) The party

moving for summary Judgment must make a prima fame showmg of entltlement to Judgment as

a matter of law, tendering sufficient evidence in admissible form demonstrating the absence of
material issues of fact (see Winegrad v New York Univ Med. Ctr., 64 NY2d 851, 853 [1 985]'
CPLR 3212[b]). A failure to make such a showmg requres denial of the motlon regardless of

the SUf‘flCanCy of the opposing papers (see Smalls % AJI Indus., Inc., 10 NY3d 733 735 [2008]).

‘Once a prima facie showing has been made, ‘however, ‘the burden shlfts to the nonmoving

party to produce evidentiary proof in admiasible form sufficient to establish the existence of

‘material issues of fact that require'a trial for reeol.ution" f(‘G‘iuffrida‘ v C‘itibaﬁk‘ ‘Corp. 100 NY2d

) "2 81 [2003]; see a/so Zuckerman v C/ty of Néw York 49 NY2d 557 562 [1980], CPLR

‘3212[b]) S

When demdmg a summaryjudgment mot|0n the Court s role lS solely to determlne |f

-any triable issues exist, not to determme thegmerlts of"a'ny such, issues (see S//lman v Twent/eth
| } Century—Fox Film Corp., 3 NY2d 395, 404 [1957]). The court V|ews the ewdence in the light

* . .most favorable to the nonmoving. party, and gwes the movmg party the beneflt ofall

- ‘reasonable lnferences that, can be drawn from the ewdence (see Rotunda Extruders Inc V.

Labor Law § 240 (1) provides, in relevant part:

All contractors and owners and their agents, ... in the .. . repairing
.ofa bulldlng or structure shall furnish or erect or cause to be
furnlshed or erected for the performance of such labor, ... ladders
and other dewces whlch sh‘all be s ‘ structed placed and

stion: te! ere‘On So employed

“ Itis well establlshed that:

“Labor Law § 240 (1) prov1des exceptlonal protectlon for workers
against the “special hazards that arise when elther the work site
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[* 4]

‘and that the violation wa%ta proxlmate cause of his or. her |nJur|es (Herrera v Union Mech of

NY Corp 80 AD3d 564 564 565 [2d Dept 201 1.
‘Spnnt s Motion (Motion Seduence 012)
| nonfunctlonal ar condltlonmg unlt at the t|me

) “enumerated actlwtles rd)utlne malntenance to prevent_\

: Anderson 4 Olympla & York TowerB Co., 14 AD3d 52 )5

itself is elevated or is positioned below the level where materlals S
or load are being hoisted or secured. Thefailure of an owner ...~~~ .~ 00
to furnish or erect suitable dewces to protect workers when work o ‘
is being.performed results in absolute- llablhty against that owner- -~ -~ - -
under Labor Law § 240(1)" (Jamindar v Uniondale Union Free

School Dist., 90 AD3d 612, 615 [2d Dept 2011] [internal quotation

marks and citations omitted]; see also Harrison v State of New

York, 88 AD3d 951, 951-952 [2d Dept 2011]).

“The statute imposes absolute liability on building owners and contractors whose failure to
‘provide proper protection to workers ernptoyed on a‘cons‘trttction site’ proximately caosee‘injury
toa worker” (Wilinski v 334 E. 92nd Hous. Dev. Fund Corp., 18 NY3d 1, 7 [2011], quoting
Misseritti v Mark IV Constr. Co., 86 NY2d 487, 490 [1‘9935]‘)\ In order ';[t]o establish liability on a

Labor Law § 240 (1) oause of actlon a plalntlff must dernonstrate that the statute was violated

olscueSIoN

Sprint contends that plaintiff was not performlng an actlwty protected by Labor Law §§

‘ ‘240 (1) and 241(6) when he was |njured Plalntlff malntalns that he was repalnng Spnnts '

‘Whl|e repalr of a broken or ma|funct|on|ng lte”"”

. L
- I L m\‘t‘ ‘1‘

mong [Labor Law § 240 (1)] s . |

‘ nctlon |s not covered actlwty

' (Sant/ago v Fred-Doug 117, L. L C 68 AD3d 555, 555 [1st Dept 2009] see a/so Ozrmek v

Holiday Val Inc., 83 AD3d 1414, 1415 [4th Dept 201 1] [ (l)t is well settled that (Labor Law §

240 [1]) does not apply to routme maintenance |n a non- constructlon non- renovatlon context T

‘[_Md‘ Dept 2005] [one who is | “

| lnvolved in “the replacement of worn out parts in a nonconstruotlon and nonrenovatlon context

i$ engaged in routlne malntenance]) The questlon of whether a partlcular actrvnty constltutes a

Page 4 of 9




‘repair’ or ‘routine maintenance’ must be determined on ‘a case—by¥case basis“ (Riccio v NHT
Owners, LLC, 51 AD3d 897 899 [2d Dept 2008]) and “‘[d]elmeatrng between routlne
malntenance and repairs is frequently a close, fact driven issue.” That drstlnctlon depends upon
‘whether the item being worked on was inoperable or malfunctioning prior to the
commencement of the work,' and whether the work mvolved the replacement of components
damaged by normal wear and tear” (F’/er/ v B&B Welch Assoo; ,‘ 74 AD3d‘1727, 1728 [4th Dept.
2010] [internal citations omitted]; see also A/exander v Han‘, 64 AD3d -940 [3d Dept 2009]).

At the time of the accident plamtlff was not engaged in repalnng, or any other

protected activity. In this nonconstructron and nonrenovatron context, plalntrff was not reparnng

'Sprmt s air condltronlng un|t as it was not broken Danlel Kwarteng Sprlnt s field teohnrcran

__a55|gned to the cell site at the trme of the mcrdent attested that twupe Whan an alarnt

summoned him to the cell S|te the air cond|t|0her was merely turned Off not.in need of repalr
(see Kwarteng EBT, at 63 see a/so ld at 59 60 61 62 [“the reason ts that the alr oondltloner

was turned off. Not that the air condltloner has broken down it has been turned off"]). There is

_ no evidence that plaintiff even touched Sprlnt s air conditioner itself in an attempt to correct

. .some defect. Rather, the repalr plamtrff Was attemptlng to a¢hreve was to reduce the heat |n ‘

h|s office by the mstallatlon of a new alr condltlompg unlt in hls own of‘frce not to make somer -

: mOdlflcatlon to Sprlnts eXIstmg unrt Plamtrffs Decen‘tber 10 2009 EBT at 109) Thusr the

1

portlon of Sprlnt s motion WhICh seeks summary judgment drsmlssmg plarntlff’s sectlon 240(1)

!

claim is granted.

With respect to Labor Law § 241(6), that statute applies only to "[a]ll areas.in which

constructlon excavatlon or demolltlon work is belng performed ” Ae none of thls aottwty was

‘ belng performed at the tume of plalntrff's aomdent summary judgrnent drsmlssmg thls olalrn is..

also granted (see Monta/vo v New York & Presbyt Hospital, 82 ADSd 580 581 [1st Dept 201 1]
[“As plaintiff was not engaged in Constructlon, demolltlon or excavatlon when he was lnjured, he .
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is not eligible for the protection of Labor Law §'2‘41(s)"‘])

Plaintiff's complaint contalns causes of actron" for vrolatrons of OSHA and New York S R

lndustrlal Code (12 NYCRR Part 23) Alleged vrolatlons of OSHA regulatlons do not provude a
basis for liability under Labor Law § 241(6) (see e.g. Shaw v RPA Assoc., LLC, 75 AD3d 634,
637 [2d Dept 2010]; Cun-En Lin v Ho/y Family Monuments 18 AD3d 800, 802.[2d Dept 2005])
The Industrial Code forms the basrs for clalms of vrolatrons of Labor Law § 241(6 but
alleged violations of lndustrral Code pl’OVlSlOﬂS do not constltute a cause of actlon in and Of
themselves. Moreover, plaintiff fails to allege vrolatron oll a specrflc appllcable sectlon of the

Industrial Code in either his complalnt or in his bllls of partlculars (see e.g. Vent/mlg/la v Thatch

" Ripley & Co.,, LLC AD3d 2012 NY Sllp Op 05163 at *3 [ To recover under Labor Law ‘
| § 241 (6), a plalntlff must establlsh that |n connectron wrth constructlon demolltlc)n or

- g@xcavation, an owner or general contractor vrolated an lndustrlal Code provrsron whlch sets

forth specific, appllcable safety standards ]) Plalntrff’s bare allegatlon that Sprlnt“‘lolated
“Section 23 of the Industrial Code of the -State,ofNew York” (Complant‘, 1 70_)‘ provrd‘es no basls |
for recovery under Labor Law § 241 (6). |

- “Labor Law § 20@ codrfles the common law duty 1o, ,malntaln a safe w0rk srte

“‘(Vent/mlglla v Thatch R/pley & Qo LLC ADBd 2012 NY Sllp Op 05163 *3 [2d Deptl

, 2012] see Comes v. New York State Eleo & Gas Corp 82 NY2d 876 877 [1993 'L.lrhere are

two dlstrnct standards appllcable to sectron 200 cases dependrng on the klnd of srtuatlon ”
mvolved whether the injuries resulted from a dangerous condition, or from the means and
methods by whrch the work was done. “Where a premises condltlon is at rssue property

owners may be held llable for a vrolatlon of Labor Law § 200 if the owner erther created the

ly‘

dangerous condrtron lthat caUsed the accldent or: had actual or constructrve notlce of the
’dangerous condltron that caused the accrdent” (Sanders v St. V/ncent Hosp 95 AD3d 11

1 195 [2d Dept 2012] [interior quotatron marks and citations omltted]) In thls matter, plamtlff
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‘alleges that the excessive heat in his office was a dangerous condition. Herasse‘rfs that he was
- on the ladder in Sprint's cell stte because of the heat, but there is no evndence that plalntlff

suffered any deletenous effects from the heat and there is NO evndence that excessive heat

was a proximate cause of his injuries. Since there were no witnesses and plaintiff does not
remember his fall or what caused it, there can be no question of fact to go to the jury. Given
the dearth of facts, a jury could only speculate about the cause of the accident, and therefore
speculate as to whether Sprint had any llablllty under Labor Law. § 200 or common- Iaw

negligence.

This same reasoning disposes of plaintiff's allegation that Sprint owed plaintiff a duty

 because it was contractuallybbligate'd' but fa"il'ed t'o "r‘n‘aintain the cell site in a"r"e'asonahty safe

condition. There is simply no evndence thatr the heat proxumately caused plalntlff's acc|dent

Supervlsuon and. control are’ precondltrons to llablllty under Labor Law § 200 when the

‘accident arises from the contractor s means and methods of performlng the work “In other

~ words, the party agalnst whom hablhty |s sought must have the authority to control the actrvnty

bringing about the injury to enable it to a\(oi‘d or oo'rrec_tan unsafe condition [interior quotation

~-marks and citation omitted]’ (Griffin'v C/in‘tohso'rean 's‘ciuth‘ LLC, ___ AD3d___, 201 2lNY Slip.

Op 04841, *5 [1st Dept 2012]) A defendant has the authonty to supervrse or control the Work

K B
N

___‘_for purposes of Labor Law § 200 when that defendant bears the responSrblhty for the manner m“‘ E L
. which the work is performed” (Schw/nd v Mel L‘any‘ Con‘st‘r.r Mgt. Corp., 95 AD3d 1196, 1198 [2d

Dept 2012] [citation omitted]).

Plaintiff alleges that Sprint had the authorjty to supervise and control his attempt to vent
the cell site in preparation for the lnstallatlon of a new arr condltloner because Spnnt should
have done the jOb but failed to do so, Ieavung ptamttff in the posltron to do the |nstallat|on (See
Roth 2/21/11 Affirm. in Opp., Y 38:[“The work of PANTOVIC should have been performed by
SPRINT. However, it was SPRINT’S refusal t‘o:‘take control and responsibility for the worksite
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\ YLReaIty ‘ G e ﬁ" IR

that necessitated PANTOVIC'S intervention’]). Plaintiff admits that Sprint did not s‘uperyise ‘him
(Roth 2121711 Affirm. in Opp., ﬂ 42) and there'is no evldence that Spnnt authorlzed plalntlff to
even enter the cell site area, let alone to touch any machlnery he found Wlthll'l it. Moreover
there is no evidence that Sprint had anything to do with plalntiff installing a new air conditioner
in his own office, which was separate and distinct from Sprint’s cell site. |

Thus, the portion of Sprlnt s motion which seeks summary Judgment dlsmlselng
plaintiff's Labor Law § 200 clalm is granted Because sectlon 200 is the codlflcatlon of an
owner or general contractor's duty to provide workers ‘witha safe work place (Griffin v Clinton
Green South, LLC, ___AD3d __, 2‘012 NY‘SIip Op 04841, supra), plaintiff's Cause ot actlon

for common-law negllgence agalnst Spnnt is also dlsmlssed and as a result the entlre

| complaint is dlsmlssed as agamet $prrnt - 'j‘ o e

Co e - oo , L
. M i, I

Penmark Realty’s Motlon (motlon sequenCe number 011)

| When a complalnt agalnst a party is dlsmlssed ‘ [t]he thrrdvparty actlons and all Cross “
claims are drsmlssed as a necessary COnsequence of,drsmiss‘ing the 'oomplaint‘i‘n its entire_tyl" R
A(Turchioe vAT & T Communlcatlons 256 ADZd 245 246 [1st Dept 1998]). Therefore

Penmark Realty’s motion: for summary Judgment dlsmlsslng the third- party oomplamt |s granted.» ‘

- YL Realty has not' appeared ll‘l thrs actlon Howe\/er‘lln deoldrng thls motlon the Court
may in its discretion, search the record and grant summaryjudgment to non- movrng partles _

(see CPLR 3212(b); see also Atiencia v MBBCO Il Inc., 75 AD3d 424 [1st Dept 2010] [“A court,

in the course of deciding a motion, is empowered to search the record and award summary

Judgment to a nonmovmg party"] M/nr Mlnt /nc v C/t/gﬁoup Inc., 83 AD3d 596 [1st Dept 201 1]

Brooks v Crty of New York 212 AD2d 435 435 [1et¢Dept 1995 1. After searchlng the rocord lt ;

is clear that plarntlff has no viable claim agalnst YL Realty Accordlngly, the Court grants YL
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- enter judgment accordlngly

FILEI

~ Dated:

Realty summary judgment, pursuant to CPLR 3212(b), diSmi‘s‘s‘ing‘ the ‘@fﬁma;at as egainet_it.“
CONCLUSION B
Accordingly, it is | R
ORDERED that Sprint Communications Company L.P.'s motion (motion sequence
number 012) is granted, and the complaint js dismissed in lts entlrety as against sard
defendant, wrth costs and dlsbursements to sald defendant as taxed by the Clerk of the. Court

and it is further:

ORDERED that the Court searches the record and grants summaryjudgment to YL

| Realty, Inc. and dismisses the action as against YL Realty, Inc.; and it is further

ORDERED that Penmark Realty Corporatlon $ motron (motlon sequence number 01 1) s
granted and itis further - i “ ‘ L ;' |
ORDERED that Sprlnt Communlcatlohs Company L F’ |S dlrected to serve a copy of thrs

order with Notlce of Entry upon, all pdrtres and upon the Clerk of the Court who is dlrected to e |

e  PAULWOOTEN Js.C.
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