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SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW YORK: IAS PART 23 

JOSEPH RODANO and PETER PILOTTI, Index No. 100738/11 

Plaintiff, OPINION 

-against- 

MICHAEL A. POLLACK and 
THE BOARD OF MANAGERS OF THE 
46 WEST 67TH STREET CONDOMINIUM, 

Defendant. 

This is an action for private nuisance against defendant Michael A. Pollack (Pollack) for 

noxious odors, and breach of fiduciary duty against defendant The Board of Managers of the 46 West 

67'h Street Condominium (Board). Defendant Pollack moves to dismiss plaintiffs' complaint, 

pursuant to CPLR 32 1 1 (a) (1) and (a) (7). Defendant Board moves to dismiss plaintiffs' complaint, 

pursuant to CPLR 321 1 (a) (7) and the statute of limitations. Pursuant to a January 12, 2012 

stipulation, the parties agreed that any reference to defendant Board's motion to dismiss as a cross 

motion shall be considered a reference to defendant Board's motion as a motion, not a cross motion. 

On a motion pursuant to CPLR 321 1, a complaint must be liberally construed, the factual 

allegations therein must be accepted as true, the plaintiff must be given the benefit of all favorable 

inferences therefrom, and the court must decide only whether the facts alleged fall under any 

recognized legal theory (EBC I ,  Inc. v Goldman, Sachs & Co., 5 NY3d 11, 19 [2005]; Sokoloflv 

Harriman Estates Dev. Corp., 96 NY2d 409, 414 [2001]; DeMicco Bros., Inc. v Consolidated 

Edison Co. ofN. Y, Inc., 8 AD3d 99,99-100 [ lst Dept 20041). To succeed on a CPLR 321 1 (a) (1) 

motion to dismiss, the documents upon which the movant relies must definitively dispose of the 
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cause(s) of action ofthe opposing party (AG Capital Funding Purtners, L. P. v State St. Bunk& Trust 

Co., 5 NY3d 582,590-591 [2005]; Excel Graphics Tech, v CFG/AGSCB 75 Ninth Ave., 1 AD3d 65,  

69 [ lst Dept 2003 1; Scott v Bell Atl. Corp., 282 AD2d 180, 183 [ lSt Dept 200 I]; see Beal Suv. Bank 

v Sommer, 8 NY3d 3 18, 324 [2007]). 

Plaintiffs and defendant Pollack reside in the same building, which is managed by defendant 

Board. Plaintiffs and defendant Pollack share common wall. In 2005 or 2006, defendant Pollack 

renovated his apartment including the kitchen and dining area. In the kitchen, defendant Pollack 

installed a drop ceiling containing a ventilation unit with an exhaust system. Plaintiffs have 

experienced noxious odors from defendant Pollack’s apartment, and complained to defendants 

Pollack and Board. 

Defendant Pollack has not shown that plaintiffs’ private nuisance claim lacks sufficient 

allegations as to the claim. The Court in Copurt In& v Consolidated Edison Co. (41 NY2d 564, 

569 [ 19771) explains that “one is subject to liability for a private nuisance if his conduct is a legal 

cause of the invasion of the interest in the private use and enjoyment of land and such invasion is (1) 

intentional and unreasonable, (2) negligent or reckless, or (3) actionable under the rules governing 

liability for abnormally dangerous conditions or activities (citations omitted).” (emphasis added.) 

Plaintiffs have alleged sufficient facts to assert a claim under the second element in that plaintiffs 

allege that there is a defective exhaust system that has caused the odors to enter plaintiffs’ apartment. 

Although plaintiffs’ factual allegations speak of a breach of quiet enjoyment and defendant 

Board discusses constructive eviction, plaintiffs do not assert either cause of action, and in any event 

the allegations ofthe complaint are insufficient for either claim. Plaintiffs have not alleged that they 

have abandoned their property in order to constitute a breach of the covenant of quiet enjoyment 
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(Jackson v Westminster House Owners Inc., 24 AD3d 249, 250 [ lEt  Dept 2005]), or a constructive 

eviction (Barash v Pennsylvania Term. Real Estate Corp., 26 NY2d 77, 83 [1970]) for such cause 

of action or a breach of the covenant of quiet enjoyment (Gettinger Assoc., L. P. v Abraham Kumber 

Co. LLC, 83 AD3d 41 2,415 [ 1" Dept 201 11). Nor have they alleged wrongful actions by defendants 

that have substantially and materially deprived plaintiffs of the beneficial use and enjoyment of their 

property (Barash v Pennsylvania Term. Real Estate Corp., 26 NY2d at 83; Pacifc Coast Silks, LLC 

v 247 Realty, LLC, 76 AD3d 167, 172 [l" Dept 20101). Furthermore, the concept of a constructive 

eviction does not apply to the relationship between a unit owner and a condominium board, as there 

is no landlord tenant relationship between them (see Katz v Board ofMgrs., One Union Sq. E. 

Condominium, N Y., MY, 83 AD3d 501, 502 [l" Dept 20111). 

As the party seeking review of defendant Board's actions, plaintiffs must allege the elements 

of a breach of fiduciary duty claim. To state such a claim, a plaintiff must allege that the defendant 

owed the plaintiff a fiduciary duty, that the defendant committed misconduct, and that the plaintiff 

suffered damages caused by the defendant's misconduct (Burry v Madison Park Owner LLC, 84 

AD3d 699, 699-700 [l" Dept 201 13). Plaintiffs do not set forth facts alleging these elements. Nor 

do plaintiffs allege that defendant Board engaged in unlawful discrimination, self-dealing, or other 

misconduct by defendant Board's members (see Matter of Levandusb v One Fifth Ave. Apt. Corp., 

75 NY2d 530,536 [1990]; Jones vSurrey Coop. Apts., 263 AD2d 33,36 [lst Dept 19991). Pursuant 

to the business judgment rule, ag articulated in Matter qflevandusky v One FiJh Ave. Apt. Corp. (75 

NY2d at 537-538), plaintiffs have not alleged sufficient facts to permit judicial inquiry into 

defendant Board's decision making in order to show a breach of fiduciary duty. 

Therefore, by this court's separate July 18,20 12 decisions and orders, defendant Pollack's 
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motion was denied, and defendant Board’s motion was granted to the extent of dismissing plaintiffs’ 

complaint against defendant Board. The court need not discuss the other issues raised. 

/-- 

@c{&j ” ’ & ?  1 rnL  
Dated: New York, New York 

July 19, 2012 RICHARD F. BRAUN, J.S.C. 

NEW YORK 
COUNTY CLERK‘S OFFICE 
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