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lDe endant |

The followlng papers, numbered were read on thla motlon by defendant eeeklng Ieave to serve an

o ‘Amended Answer as well as eeeklng usa and oceupanpy from plFH! |
L B I@ &mMBERED

Notice of Motlonl Order to Show Cause — -Affdavlte _— Exhlbits

Answertng Afﬂdavlts — Exhlblts (Mﬂmo)

t“r | WMB#“H gy

neptytng Afﬂdavits (Reply Memo)

CrosseMotlon DYes - No

Kal Realty Partners LLC (defendant) “m0ves by (f)rder to Sho,

h\n" rrt i J\G R

| BACKGROUND

"“ftne current tenant at 281 erand Street Apartment5F New York, NY (the -

\tn-t-tu

Skt e e t i '.‘r . ,tt, tl"lv R

apartment) Defendant IS the owner and Iandlord of 281 Grand Street New York NY (the
building)." Platnttff orlgtnally occupted apartment 5F pursuant toa wrttten Iease agreement
dated April 29 2009 The Iease was for aterm of etghteen months from June 1, 2009 through

November 30, 2010 (see ‘Order to Show Cause‘, exhlblt A). The monthly rent for the entire

lease term was $4,200.00 (id.).

‘ l‘The prevtous owner of the building, Fran Realty Corp. (1975 2007), eontterted the upper floors to
T rgsidential spaces. TThe priok owner did riot recagnize any of itstenants asTent, regulated;“Fran Realty= -
never registered any of its resudenttal apartments with the D|Vt5|on of House and Communtty Renewal.
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the ap' rtment W|thout

arrears in the amount of $68 OOO OO pursuant to the terms of the Iease agreement $54 600 OO

'of which’ has accrued snnce the Iease eXplred November 30l 2010 (see Afﬂdavrt in Support of

Order to Show Cause 1] 9) The nonpayment proceedrng has been marked ofl calendar in eivil

B cwudu‘

dq ,rg‘?mer rent OverChalge and attoltn@l/ S‘f‘

Defendant flled an ‘answer on or about September 10 2010 assertrng that the

apartment is not rent stabllrzed for two reasons (1) therdlmensrons of alI apartments in the
burldlng were materrally and substantrally changsd to entltle the landlord to charge a "flrst rent” .
and (2) the subJect burldrng was substantlally rehabrlltated so as to remove it from rent

regulatlon (/d exhlblt D) No dlsoovery has taken place on this actlon and Note of Issue has

T

not been filed.
| “Qef‘endant now seeks leave to serve and file an amended answer, and to compel
plaintiff to pay the use and occupancy that has accrued since the lease expired. In the

nonpayment prooeedlng in Civil Court defendant seeks rertfrom August of 2010 until the end.”
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hls pleadmg and leave should be

| 469 70, [1st pept 1992])

b

" Greystone &Co, /nc 74 Adsd 499 [1st Dept 2010]) “lﬁ)e'fefﬁd‘eht claims an amended pleading
P o only needs to “fit W|th|n a cognlzable Iegal theory as a Cause of aotlon or defense” (Raczok v
LR Capasso, 32 Misc3d 1242[A] Siip Op 51680[U] [Sup Ct | ngs County 2011]). Defendant |

" asserts his proposed answer and Six afﬂrmatlve defenses meet this standard and have merit.

a1 oy W)r P . [E . [ - s

" .. . *The apartments in the building were lelded into two sgparate units on or.around 2000 or 2001.,
. The tenant in apartment 5F starting in March 2001 paid a monthly rent of $3,500.00 The subsequent
—tenant (who wasthe last-tenantto- rentthe apartment- prrortoylamtlff)ﬂn apartment-SF-starting in - e o

"‘_December 2001 pa|d a monthly rent of $3 5 O OO
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1 ‘ “vtul-ﬁt%bw}‘. e A0 r%.,\t‘.rt“u.ttwsﬁamt, A:JL»rié{f~?‘~‘»ﬁ~tty ; -’;tw;tz;t;t.‘.o.jﬁ\t‘t,‘:r.,_.’tn't‘t\:ut_.cu;:r.tr‘;‘:.‘tfwutr.’t.‘trtupr.rctn..",_t.r;t",

a prror rental hrstory meanlngless (see Matte( &SWOO r;W' 49th St Assbc v New Yor/t State D/v of

Hous. & Communn‘y Renewal Off. of RentAdmln,, 212 ADZd 250 [1st Dept 1995])

Accordmgly, pursuant to the Division of HoUs g"__and Communlty Renewal (DCHR) ﬁrst rent” -
- policy the landiord could -legally charge wh“" ever the frrst tenant agreed to pay Defendant
i clarms that smce Rent Stabrhzatron Code 5 | )provndes that an apartment whrch

. quallfres for first rent in excess of $2 000 OO is exem from regulatlon the $3,500. 00 in first )

n

. rent pard by a prror tenant for the apart |f|es apartment 5F for a regulatron exemptron \

B (see“Order to-Show Cause)

Defendant s second affrrmatrve defense in |ts prbposed answer rehes on: Rent -

e nimimp amme e ahm

defense in rts proposed answer is srmrlar tdﬁ 8. secon.d proposed affrrmatrve defense
Defendants assert that the apartment would be once again considered deregulated when
: ~tenant Vilga, who's rent was far in excess of $2,000r00 a month, moved out in 2009 (see Order |
to Show Cause, exhibit G, {[1]55-61).
Defendant's fourth proposed affirmative defense asserts that defendant was entitled to

charge a first rent to plaintiff because the outer dimensions of the apartment were altered

K Rent was $3 500 OO when apartment 5F was created in or about 2000 or 2001
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, /‘m

the Appellate D|V|S|on Flrst Departm_ _\has made clear that the Supreme Court durmg a

landlord/tenant aotlon cannot allow a tenant to occupy the subject premlses W|thout payment

durlng the pendency of the aotlon (see MMB Assoc. v Dayan 169 AD2d 422 [1st Dept 1991])
Plalntlff asserts the defenses brought forward by defendant in its proposed amended

oompleted by the former ewner, in which defendant claims to have split the Iarger apartments -

" onthe second threugh-fifth floors of-the-building did not constitute a-substantial rehabilitation. — - -
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Klng$ County"2008]) !aihhff

g e e

2009 ‘_w\ere rotle

: | ._‘. Plaintiff also ;plalms that;s‘ _ ,ere was no pnor DHCR reht regulatlon hlstory the entlre
principle of rent deregulatlon *|$ meanlngIeSS in thls case If rent regulatlons were not complled
| with in the past plalntlff asserts defendant cannot prove that apartments have been properly
deregulated b‘y Iegal'rents being over $2,‘OO0.00 (s‘ee_/d., m 25-27) Plalntlff attempts to further )
detract frdm \the‘argume\nt tha_t a first rent eharged in excess of $2,000.00 was |e_ga| and could’

be used as thetégal.basis for deregulation by e|aiming that no Notice of Initial Registration.was.‘

. servedin connection. with.the premises.untir Novériber 9, 2011 (see.id., Yf31-32)." -7 0 20
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Constr Co v C/ty of New't’ork 74 NY2d 166, 170 [1989] [“LeaVe to ameh‘d ple‘adlngs should

of course be freely glven”}) The Flrst Department has “conS|stently held hoWever that in an

ffort to conserve judICIal resources an examrnatlon of‘the proposed amendment is warranted
(Ancrum 301 AD2d at 475 Thompson v Cooper 24 AD3d 203, 205 [1st Dept 2005])

Leave wnII be demed where the proposed pleadlng farls to state a cause of actlon or is

iy . ‘,n"‘-:tw

palpably msufflc:lent as a matter of law (Thompson, 24 ADBd at 205 see Ancrum, 301 AD2d at

o s 4757 Davis & Davrs iV Morson, 286 AD2d7584- 585, Hst Dept 2001])
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mend ple dn g

1991]) CDnce a;party e‘eekln te a

4

‘forthsuff cieht evidence f Vot e

RILE ”n

amendment smce there has been no dISCOVEI’y'l t’h‘é”‘h'er\ein action (see Seda, 181 AD2d 469 at

| Y470 [“in the absence of meamngful dlScovery plalnttff has demonstrated no prejudtoe”]) As

| such defendant 5 motlon seektng to serve an amended answer IS granted

Defendant S Motlon Seeklnq Use and Occupan

Defendant als‘o seeks an order directing plaintiff to pay use and occupancy for the

-+ subject apartment during the remainder of.this aetion at $4,200.00 a month, In its motion

- defondant only-seeks monies owed for use and- oecupancy after the lease expiredon - .~ ~ ..
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papers shall be deemed ser\ied upon se ioe o ‘ a”copy oft is Order wrth thlce of Entry

thereof and |t is further |

re

ORDERED that plalntlff is dlreoted to pay defendant use and occupancy for the subject
apartment in the amount of $4 OO 00 a month begrnnlng from November 30, 2010 and

contmumg though out the pendency of thls Iltrgatlon and rt rs further

R e e -

ORDERED that defendant is drrected to. serve a o0py of th|s Order with Notice of Entry

3 s , , v . . . . . . “r ey [RIETTT \
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