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: SUPREME COURT OF THE STATE OF. NEW YORK NEW YORK COUNTY e

HON. PAULWOOTEN PART 7
Justrce ‘ G

‘UPRESENT

‘,':‘CAMILA NOUEL. an infant by het mafher and natural o S
 guardian, MARIA NOUEL, and MARIA NOUEL, mpExNo. 116438106

: mduvudually, x : REGRNEN
: ‘MOTION $EQ; NO: +_.-002 1 ahy

~ Plaintiffs,

-agalnst- | B @ i L E D
325 WADSWORTH REALTY LLC, SOLAR REALTY : SRR
- MANAGEMENT CORP., INWOOD ASSETSLLCand oo o pd
 JOSE LUIS RIVERA, \ & .UCT 022—“‘2

-‘\‘Defendants: G NEW YORK
F i (,()UNI"Y CLERK'S DFFICE

_ The followmg papers, numbered 1 to 5, were read on thrs motlon by defendants for summaryjudgment.
: | PAPERS NUMBERED b

' ’\'Notlce of MOthﬂ/ ‘Order to Show Cause s Afﬂdawts e Exhlblts f T "\“'" :“"; 1 2 3
Answerlng Affldawts e Exhlblts (Memo) | Sl ' P H | 4
Replymg AffldaVltS (Reply Memo) v i S Bt

‘ Cross Motlon ﬂ Yes I No
MOtIOﬂ sequence number 002 in the hereln actlon and motlon sequence number: 001 |n

a. related aCthH entlt!ed 325 Wadsworth Realty, LLC;‘v;; ;_Kle/n Assor:/ates Index No 603339/09

(Wadsworth aotlon) are: hereby consolldated for dlsposmon
e .."BACKGROUND
Plaintiffs Camila ‘N‘o‘u‘el : a four-year—old Chlld and‘he‘r“mother commenced t‘he herein -
action agalnst Jose Luis Rlvera (Rlvera) 325 Wadsworth Realty LLC the owner.of the butldlng, :
Solar Realty Management Corp the . managlng agent and Inwood Assets LLC (Inwood) the |
“former‘ owner of the bqurng, to recover dama_ges for sexual battery that took place in the

- baSement of their apartment building which was committed by Rivera, a registered sex

offender

325 ‘Wadsworth Realty LLC and Solar Realty Management Cofp. (Collectively 325
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rWadswgrthS Move. purSuant to CPLR 3212 for an order granting summary j‘udg‘m“ent -

. .- dismissing the gomplaint and all cr'oss.—claimsr.\ In:support of the motion, 325 Wadsworth argue - -

that Rivera's act|0ns were outside.the scope of hrs employment were not done in furtherance of -

. ,the employer s buslness and that a background‘_\che k-of R\lvera was not conducted when 325

. Wadsworth purchased the bulldrng fro‘m‘lnw od becal e“Rlvera was"already worklng at the
premlses and came with a recommendatlon Moreover 325 Wadsworth argue that there was
no Iegal duty to conduct a background check of Rlvera before hlnng him because they had no
' j‘ notlce of h|s propensrtles to commlt the sexual acts In opposrtlon the plalntlffs allege that
. £ Rlvera was a reglstered sex offender and argue that 325 Wadsworth ‘was negllgent for hlrlng
| Rrvera wrthout conductlng a background check | ‘

In the Wadsworth actlon 325 Wadsworth Realty lLLC (325 Wadsworth) alleges that |ts

msurance broker J. Kleln allowed an 18 day gap |n urnbrella coverage to occur, The flrst

1 ___j_cause of actlon seeks a Judgment declarlng that J. Kleln rs obllgated to defend and mdemnlfy

| 325 Wadsworth to the extent that the umbrella lnsurers dlsclalmer is. upheld J. Klein, in:turn,

. has |mpleaded |ts wholesale msurance broker Program Brokerage Corporatlon (Program)

Defendants J Kleln Assomates J: Kleln ASSOCIates LLC and J Klein Assomates lnc

o and the thlrd party plalntrff J Kleln Assocrates LLC (collectlverJ Kleln) move; pursuant to

- CPLR §§ 321 1(a)(10) and 1003 for an order dlsmrssrng the complaint on the ground that the

plalntlff 325 Wadsworth has falled to jOIl’l a necessary party, and pursuant to CPLR 3211(a)( )
forian order drsmlssmg the first cause of actlon fora declaratory judgment on the ground that it |
_ falls to state a cause of action upon whlch rellef may be granted In support of their motion, J
Kleln argues that the .complaint against it should be dismissed due to 325 Wadswoth’s. failure to
join its umbrella insurer, American International Specialty Lines Insurance Company (AlSLIC),
as a party to the action. J.Klein also argues that the first cause of action for a declaratory
m"judgrnent should be dismissed because 325 Wadsworth has an 'adeq'uate remedy at law. .ln. B
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' CF’LR 3212[b]) A faJIure to make such

- Once a pnma facne showrng has been ma

72 81 [2003] see also Zuckerman v C/t

B opposmon to J KleJn motlon 325 Wadsworth consents to addmg AISLIC asa party defendant :

Summary Judgme‘nt is” a‘drastl remedy that should‘_‘be granted onlyt"\lffno trlable lSSUeS of“'\‘:”"f”“’“ “

fact exist-and the movant is. entrtled to Judgment as a matter of law (see A/varez v Prospect

\Hosp 68 NY2d 320, 324 [1986] Andre % Pomeroy, 35 NY2d 361, 364 [1974] The party -
| movmg for summary Judgment must make a prlma facne showmg of entltlement to Judgment as |
- | matter of law tendenng suffJCJent ewdenoe |n adm|SSJble form demonstratlng the absenoe of L

_ Jmatenal issues of fact (see W/negrad Vi New York Un/v Med Ctr 64 NY2d 851 853 [1985]

‘ the sufﬁcuency of the opposnng papers (see Smalls v AJ/ /ndus /nc 10 NY3d 733 735 [2008]) L

_wever ‘the burden shrfts to the nonmovmg

| party to produoe eVJdentJary proof in adm|SSJbIe form suffJCJent to establlsh the eXIStence of

' matenal Jssues of faot that requnre a trlal for resolutlon” (Gluffr/da v C/t/bank Corp 100 NY2d

JiNeWYork 49 NY2d 557, 562 [1980]; CPLR

' '3212[b])

“When deCJdlng a summaryJudgment motlon the Court's role.is solely to determlne |f

N any triable issues. eXJst not to determlne the merlts of\any such issues (see S/l/man v Twentleth
Century—Fox Film Corp.. 3 NY2d 395, 404, [1957]) The Court views 'the evidence in the light

. most favorable to the. nonmovung party, and glves the nonmovmg party the benefit of alI

reasonable lnferences that can be.drawn from the evrdence (see Negriv Stop & Shop, Inc., 65
NY2d 625 626 [1985]) If there is any doubt as to the exustence of a triable issue, summary

judgment should be denied (see Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]).
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DISQUSSIQN

Turmng first to 325 Wadsworth s motion for summary judgment, a sexual assault

‘ ,_perpetrated by an employee is not |n furtherance of the master 8, busnness andis a olear

E departure from the sc:ope of employment beoause |t is olearly perpetrated for the employee s

. own purposes and.is a departure from service-to the employer (see RJC Reaity Ho/d/ng Corp

v Repub//o Franklin Ins. Co., 2 NY3d 158 [2004]) Jud/th M v Sisters of Char/ty Hosp 93 NY2d
932, 933 [1999] Although an employer cannot be held vnoarlously liable “for torts oommltted
by an empldyee who is actlng solely for personal motlves unrelated to the furtheranoe of the

employers busmess" (Fernano’ez v Rust/o /nn Inc 60 AD3d 893 896 [2d Dept 2009]) the

- employer may be held Ilable for negllgent hlrlng, superwsron and retentlon of the employee :

(see Peter T 1% Ch//dren S V/I /nc 30 AD3d 582 586 [2d Dept 2006] Carnegie v J.P; Ph/l//ps

,Ino 28 AD3d 599 600 [2d Dept 2006]) However, a,_‘n‘eoe_ssa‘ry element of su,ch cauees of

action is that the employer knew or.should have knowrt of the employee's propensity forthe .
conduot Wthh caused the |nJury (see G. G h% Yonkers Gen Hosp., 50 AD3d 472, 472 [1st Dept |
2008] [“In order to reoover agatnst an employer for. negllgent retention of an employee a |

plalntlff must show that the employer was on nottoe of a propenslty to commlt the alleged acts”];

White v Hampton Mgt. Co. _L.L.C., 35 AD3d 243 [1st Dept 2006], Gomez v C/ty of New York,

304:AD2d 374, 374 [lst Dept 2003] [“recovery.on a negligent .hiring and retention theory

requires a showing that the employer was on notice of the relevant tortious propensities of the

‘wrongdoing employee’]; Jackson v New York.Univ. Downtown Hosp., 69.AD3d 801,.801 [2d

Dept 2010]; Sandra M. v St. Luke's Roosevelt Hosp. Clr., 33 AD3d 875, 878 [2d Dept 20067,
Doe v Rohan, 17 AD3d 509 [2d Dept 2005] appeal denied 6 NY3d 701 [2005}; Kenneth R. v

Roman Catholic Diocese of Brooklyn, 229 AD2d 159,161 [2d Dept 1997] cert denied 522 US |
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’AD2d 243 245 [1st Dept 2001] [“An employer has a duty to rnvestlgate a prospectrve employee ‘

“Wwhen it knows of facts’ that would lead a reasonably prudent person to mvestrgate that

‘prospectrve employee”])

The Court notes\ hat there are publrc pollcy consrderatlons wherern the law certalnly i '.

G _ recognrzes a po//cy ofpre \ent/ng future harm of the krnd aIIeged here One of socrety s hlghest =

prlorrtres rs tO protect chlldren from sexual or physrcal abuse (Rand/ W v Muroc Jornt Un/f/ed

X Schoo/ D/str/ct 14 Cal ath 1oeo 1078 79 (1997]). However 325 Wadsworth has met their

| pr/ma facre burden of establrshrng therr entrtlement to summary Judgment dlsmrssrng the cause :)‘ i

of actlon allegrng neglrgent hrnng supervrsron and retehtlon by presentrng evrdence that they

, had no specrfrc knowledge or’ notlce of Rrvera S propensrty for sexual mrsconduct (see Wh/te v v

Hampton Mgt Co L L c 35 ADBd 243 [1st Dept 2006] Gomez v c,ry of New York 304 AD2d g

‘ 374 [1st Dept 2003] Ghaffar/ v North R’ockland Cent School Drst 23 AD3d 342 [2d Dept

2005]) In the lnstant case, there is no’ proof on the record demonstratrng that 325 Wadsworth

| were aware of any prror conduct on the part of Rlvera that would put them on notice of the

foreseeablllty of such rncrdents as are alleged here (see Bowman v Staz‘e of New York 10

' lAD3d 315 [1st Dept 2004]) which would trlgger 325 Wadsworth s duty to conduct an

lnvestrgatroh, (cf T.W. v C/ty of New York, 286 AD2d 243 [“A jury could reasonably.conclude
that [defendant] had a duty to conduct an investigation of [employee’.s] background given its

actual knowledge that he had a conviction] [emphasis added]). In opposition, plaintiff failed to

- submit evidence raising a triable issue of fact as to whether 325 Wadsworth had notice of
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conduct by Rlvera demonstratlng a propen5|ty for the sexual mlsconduct alleged agalnst h|m ‘
(see Whlte 35 AD3d at 244 Gomez 304 AD2d at. 375 Mataxas v North Shore Umv Hosp N

211 AD2d 762 [2d Dept 1996]; ¢f. G. G 50 AD3d at 472 [ plalntlff raised a tnable issue of fact

‘ based on the testlmony of a nursrng alde who had prevno‘u,sly reported that the [employee at i,

|SSue] had offered a pahent medlcatlon i exchange for sex”])
Turnmg to the msurance dlspute in the Wadsworth actlon CPLR 3211(a)(10) permrts
dismissal when itis demonstrated that an entlty mdrspensable to the actlon has not been, and

cannot be made a party (see Sregel Practlce Commentarles McKlnney s Cons Laws of NY

- 'Book 7B CPLR 03211 34) Here the |nd|spensable party can be made: a party, and the plalntlff

,325 Wadsworth consents to addlng AISLIC as a party defendant Therefore the motion to

dlSl’l‘lISS the complalnt on the ground that the plalntlff 325 Wadsworth Realty has falled to JOIn a .
necessary party should be granted onIy to the extent of orderlng AISLIC Jomed

j An msurance broker has a duty erther to obtaln the coverage specmcally requested by.a

'customer or.to. lnform the customer of its |nab|||ty to do so (see Hoffend &:Sons, Inc. v Rose &

K/ernan lnc 7 NYBd 152 [2006] Murphy v Kuhn 90 NY2d 266 [1997]) When a broker
agrees to obtarn |nsurance and falls to do S0, wrthout notlfylng the insured, the broker I$ |
personally llable for the amount that could have been recovered from the insurer had the proper

insurance been obtalned (see Am Ref—Fuel Co v R’es Recyc/mg Inc., 281 AD2d 574 [2d Dept

i 2()01]; Humphrey & Vandervoorf v C-K/tchens, 198 AD2d 840,[4th Dept 1993]).

‘Declaratory judgments are a means to establlsh the respective legal rights of the

_ partles toa just|C|abIe controversy (Thome v Afexander & Loursa Calder Found., 70 AD3d 88,

99 [1st Dept 2009]; see CPLR 3001). The general purpose “is to serve some practical end in-

' qeieting or stabilizing an uncertain or disputed jural relation either as to preserit or prospective

obligations” (Thome, 70 AD3d at 99, citing James v Alderton Dock Yards, 256 NY 298, 305

[1931]). Declaratory relief may be joined with demands for-any other relief to which plaintiff may

Page6of 9




. : ;contexts;a‘nd subJect_matters (see Connorsm_‘,

PR R R 2

“NY, Book 7B CPLR €3001:8)..-Most. commonly the declaratory Judgment is used to resolve

' ‘CPLR C3001 10) and many drsputes are resolved byla rnereAJudlolaI statement'.‘

further

‘ 'be entltled (see CPLR 3017[b]) The deolaratlon can be sought inan: almost unllmrted array of

Rr,actrce Covm;menta

rnsurancerdrsputes (Connors F’ractrce Commentarles McKrnney

In thls case the dlspute between the lnsured 325 Wadsworth and lts insurance broker
J Kleln over whether or not J.Klein obtamed the rnsurance isa classrc insurance controversy
resolvable by a mere Jud|0|a| statement 325 Wadsworth approprrately seeks declaratory relref :

and therefore J. Kleln ) motlon to drsmlss the flrst cause of aotlon for a declaratory Judgment

: on the ground that it farls to state a cause of actlon must be denred

CONCLUS[QN

Accordlngly, it |s ‘
| | ORDERED that the defendants 325 Wadsworth Realty LLC and Solar Realty

Management Corp ] motlon for. summary Judgment (mctron sequence 002) is-granted and the

‘ ‘complalnt IS dlsmlssed wrth costs and dlsbursements to defendants as taxed by the Clerk of the ;

Court upont “s{ubmlssron of an approprlate ‘b l,costs and it,is further

ORDERED that the Clerk of the Court lS drrected to enterJudgment accordlngly, and lt IS‘__ :

| ORDERED that defendants J.”Klein Associates,:J. Klein Associates’, LLC, and J. Klein

Assoclates Inc. ’s motion to dismiss (motion ‘sequenCe 001.in the related action 325 Wadsworth

Rea/ty LLC V. J K/e/n Assocrates Index. No 603339/09) is-granted. only to the extent that

Amerlcan lnternatronal Specralty Lines Insurance Company is Jomed in that action as a party
defendant; and it is further, |

ORDERED that the summons and complaint in the related action, 325 Wadsworth
Realty, LLC v J. Klein Associates, Index No. 603339/09, be amended by adding American
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e SPECIALTY LINES INSURANCE COMPANY
g . KLEIN ASSOCIATES LLC

: PROGRAM BROKERAGE CORPORAT |

| J. KLEIN ASSOCIATES J KLEIN ASSOCIATES LLC

SR :‘KLEIN ASSOCIATES INC and AMERIOAN INTERNATIONAL

Defendants

Thlrd Party Plalntlff

_\V o

. Thlrd Party Defendant

And itjs furthier,

ORDERED that a supplemental Summons and amended complaint shall be Served in

accordance WIth the Civil Practlce Law and Rules upon the addltlonal party in this action W|th|n

30 days after service of a copy o‘f this order with notice of entry; and it-is-further,

ORDERED th:et the attorney for 325 Wadsworth shall serve a copy of this order with

notice of entry upon the County Clerk (Room 141B) and upon the Clerk of the Trial Support

" Office (Room 158), who are directed to amend their.records to reflect such change in the
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' ‘\‘captlon herem and it lS further

ORDERED that counsel in the 25 Wadsworth Realty, LLC v.J. Klein Associates

it A i neg e b s i T A T B R GO T e R, IREIE

are directed to appe,ar‘fo_r a status conference in P’a‘irt 7,60 Centre Street, Room 341, on

Wednesday November 14, 2012at 1100AM. .~

This constitutes the Decision and Order the Cetft

Dated: _ O(/Z)S—/.'Z-Dt'&
| CER PAULWOOTEN Jsce
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