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SUPREME COURT OF T1IE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 58

____________________________________________________________________ X
ALF NAMAN REAL ESTATE ADVISORS, LLC,
Petitioner,
Index No.: 100868/12
DECISION/ORDER
~against-
CAPSAG HARBOR MANAGEMENT, LLC,
Respondent.
____________________________________________________________________ X

ALF NAMAN REAL ESTATE ADVISORS, LLC,
Plaintift,
Index No.: 100867/12
DIECISION/ORDIZR.

-against-

CAPSAG HARBOR MANAGEMENT, LLC,

CAPE SAG DEVELOPERS, LLC and F I’ L E D :

HON. DONNA MILLS, J.8.C.: COUNnth?'; YORK

In this related special proceeding and action, both éir”Y%QﬁEi@&x)mmulcu | pursuant to
the Limited [.iability Corporation Law (LI.CL) and Business Corporation Law (BCL),
co-defendants Cape Sag Developers, LLC (Cape Sag Developers) and Capsag Harbor
Management, 1.1.C (Capsag) move, first to dismiss the petition in the special proceeding, and

then separately for summary judgment to dismiss the complaint in the action (motion sequence

numbers 001 and 002, respectively). For the following reasons, both motions are granted.

BACKGROUND
Plamtiff Alf Naman Real Estate Advisors, LLI.C (ANRE) and defendant Cape Sag
Developers, both of which are New York limited liability companies, were also both the sole
members of non party Capnam Sag Management, LLC (Capnam Sag), another New York limited

liability company. See Pctition, 19 3-4. Cape Sag Developers was the managing member of



Capnam Sagp. /d. 5.

Defendants allege that, on July 18, 2011, a merger was ellected between Capnam Sag
and co-defendant Capsag, with Capsag being the surviving corporate entity. See Notice of
Motion (motion sequence number 001), Wood Affirmation, 2. Defendants further allege that
Cape Sag Developers is now the managing member of Capsag.' /d.

ANRFE also alleges that Cape Sag Developers was the sole member of Sag Development
Partners, LLC, another New York limited liability company, that is the record owner of certain
real property located at 15 Church St., Sag Harbor, NY (the property), the development rights to
which were the object of the aforementioned merger. See Petition, 7. This is not entirely
accurate. The January 5, 2006 operating agreement of an entity called "Cape Sag Group, LLC,"
indicates that it was incorporated on December 14, 2005 and is the "sole member" of Sag
Development Partners, LI.C. See Notice of Motion (motion sequence number 001), Exhibit C.
As will bc; scen, Cape Sag Developers is the sole managing member of Cape Sag Group, LLC
(which was, in turn, the sole managing member of Sag Development Partners, 1LIC).

The "amended and restated limited liability company agreement of Capnam Sag
Management, [LL.C" (the Capnam Sag agreement) recites that Capnam Sag was originally formed
by Cape Sag Developers and ANRE on December 13, 2005, that its original limited liability
company agreement was executed on January 5, 2006, and that the amended agreement was
executed on November 2, 2007. See Notice ol Motion (motion sequence number 001), Exhibit

B. The Capnam Sag agreement also states, in pertinent part, as follows:
2. Purpose and Powers.

(a) The purposc of the. Company [i.e., Capnam Sag] is to
engage in any lawlul business that a limited liability company ...
may lawlully do ... including, without limitation acting as the

! Cape Sag Developers 1s itsclf managed by a corporate entity called Capsag

Harbor Group, Inc., which will be referred to in this decision as CHG, Inc. in order to avoid
confusion. See Notice of Motion (motion scquenee number 001), Wood Aftirmation, T 1.
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managing member of Cape Sag Group, LLC, a New York limited
liability company which is, itself, the 100% Managing Member of
Sag Development Partners, LI.C, which is the owner of the land
and building in Sag Harbor, New York... .

(b) In furtherance of the purpose of the Company ... the

Company shall have the power and authority to take in its name

any and all actions necessary, uscful or appropriate in the

Managing Member’s |i.c., Cape Sag Developers']- discretion to

accomplish its purpose ... .

(c) Notwithstanding the provisions of subparagraph (b), so

long as any Loan remains outstanding, the Company ... (11) has not

and will not engage in, seek or consent to any dissolution; winding

up, liquidation, consolidation, merger, or asset salc (other than a

consolidation or merger in a transaction (a "Controlled

Transaction") where the surviving entity in the casc of either of the

foregoing events is an Affiliatc of the Company ... .
Id. The preamble to the Capnam Sag agreement further provided that "[a]ll terms the initial
letters of which are capitalized and not otherwise defined ... shall have their respective meanings
as set forth in the operating agreement of Cape Sag Group, LLC (the Cape Sag agreement).” /d.

The January 5, 2006 Cape Sag agreement included the following relevant definitions:
"Affiliate" means, with respect to any Person, ... (b) any entity which controls
(i.e., which owns directly, or indirectly, 25% or more of the bencficial interest in
or otherwise has the right or power by any means to control), is owned or

controlled by or which is under common ownership or control with a Person...
§ ook

"Person” means an individual, corporation, limited liability corporation,
partnership, trust or unincorporated organization, or other entity.
See Notice of Motion (motion sequence number 002), Exhibit [..
On July 15,2011, Cape Sag Developers sent ANRE a document entitled "notice of action

in licu of mecting - notice of merger - notice of dissenters’ rightg” that detailed Cape Sag



Developers’ decision to merge Capnam Sag with Capsag, and to maintain Capsag as the
surviving entity (the Capsag merger notice). See Notice of Motion (motion sequence number
001), Exhibit D. The Capsag merger notice stated that:

Should you choose to dissent [i.e., from the merger plan], upon the Effective date

... you shall not beccome or continue to be or hold an'interest in [Capnam Sag] or

in [Capsag] but shall be entitled to receive in cash from [Capsag] the FMV [fair

market value] of your Membership Interests...

[Capsag] has already determined that the FMV of [Capnam Sag]| is onc thousand

dollars ($1000.00). Accordingly, your [i.e., ANRIVs] Merger Consideration shall

be four hundred sixtly five dollars and sixty cents ($465.6()), which will also be

the amount of the Offer. |
Id. The Capsag merger notice recited that, should ANRE have any objections to the offer, New
York law provided for ANRE to file a "notice of dissent” within 20 days of the date of the
Capsag merger notice, or by August 4, 2011, Id.

On August 4, 2011, ANRE served a notice of dissent on Cape Sag Developers that
objected to the proposed "fair value of [ANRE['s membership interest and proportionate share in
[Capnam Sag]." See Notice of Motion (motion sequence number 001), Exhibit I'. The Capsag
merger notice recited that, pursuant to LLCL § 1005 (a) and (b): 1) Capsag had the option of
making ANRI an offer for its shares in Capnam Sag within ten days alter receiving ANRE’s
notice of digsent; or 2) in the event that ANRE rejected the offer, the parties would have 90 days
in which to come to an agreement on the FMV of ANRE’s membership interest in Capnam Sag
(counted {rom the date of ANRIE's notice of dissent). /d. The Capsag merger notice also recited
that, in the event the parties failed to come to such an agreement, the appraisal procedure sct
forth in BCL § 623 (h), (1), (§) and (k) would be used. /d. These statutes will be discussed infra.

On August 12, 2011 (i.c., cight days after receiving the notice of dissent), Capsag sent
ANRE a letter that repealed it’s offer of $465.60 for AN RI:’s membership interest in Capnam

Sag. See Notice of Motion (motion sequence number 001), Exhibit G. On November 7,
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2011(i.e., 87 days later), ANRE sent Cape Sag Developers and Capsag a letter rejecting the
offer. [d.; Exhibit I[{, Both of these notices appcar to have been timely. Defendants also assert
that, during the interval between the offer and the rejection, they had notified ANRE that they
would permit ANRE to inspect their books and records, but that ANRE never contacted them to
arrange an inspection. Id.; Wood Affidavit, 1 24. They further assert that, on November 30,
2011, they sent ANRE a lctter containing a written response to ANRE’s earlier document
inspection request that annexed copies ot all of the requested documents. /d.; Exhibit [.

In both of their motions, defendants claim that ANRE failed to commence the instant
proceeding and action in a timely fashion. See Notice of Motion (motion sequence number 001),
Wood Affidavit, 11 25. They specifically note that: 1) the 90-day negotiation period expired on
Novembef 10,2011, 2) that BCL § 623 (h) (1) provided for Capsag to commence a spectal
proceeding to determine the value of ANRE’s interest in Capnam Sag within 20 days after such
expiration date (or by November 30, 2011); 3) that Capsag elected not to commence such a
proceeding; 4) that BCL § 623 (h) (2) provided for ANRE to then commence a spccial
proceeding to delermine the value of its shares within 30 days alter the end of Capsag’s option
period (or by December 30, 2011); and 5) that ANRI: did not commence the instant proceeding
and action until January 26, 2012 - i.e., nearly a month later. /d., 19 25-29. Delendants also
note that, on January 23, 2012, they had sent ANRL a lctter notifying it that its dissenting
sharcholder’s rights had expired, and had also enclosed a check for $465.60. Id., 1 28; Exhibit J.

ANRE’s January 26, 2012 petition scts forth causes of action for: 1) an appraisal and
determination of the fair market value of its interest in Capnam Sag; and 2) court costs and
attorney’s fees. See Notice of Motion (motion sequence number 001), Exhibit A. ANRE’s
contemporaneous complaint scts forth causes of action for: 1) breach of contract (i.e., the
Capnam Sag operating agreement); 2) a declaratory judgment; and 3) an injunction to unwind
and/or rescind the Capsag merger. See Notice ol Motion (motion :;;equencc number 002), Exhibit

A. Defendants filed an answer with affirmative defenscs to the complaint on May 25, 2012, Id;
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Exhibit B. Now before the court are defendants’ motions to dismiss both the petition (motion
sequence number 001) and the complaint (motion sequence number 002).
DISCUSSION

The Motion to Dismiss

When evaluating a defendant’s motion to dismiss, pursuant to CPLR 3211 (a), the test "is
not whether the plaintiff has artfully dralted the coﬁmlaint but whether, deeming the complaint to
allege whatever can be reasonably implied from its statements, a cause of action can be
sustained.” Jones Lang Wootton USA v Le Boeuf, Lamb, Greene & MacRae, 243 AD2d 168, 176
(1* Dept 1998), quoting Stendig, Inc. v Thom Rock Realty Co., 163 AD2d 46, 48 (1st Dept
1990). To this end, the court must accept all of the facts alleged in the complaint as true, and
determine whether they fit within any "cognizable legal theory.” See e.g. Arnav Indus., Inc.
Retirement Trust v Brown, Raysman, Millstein, Felder & Steiner, L.L.P., 96 NY2d 300, 303
(2001). However, where the allegations in the complaint consist only of bare legal conclusions,
or of factual claims which are inherently incredible or are (latly contradicted by documentary
cvidence, the foregoing considerations do not apply. See e.g. Tectrade Intl. Lid. v Fertilizer Dev.
and Inv., B.V., 258 AD2d 349 (1* Dept 1999); Caniglia v Chicago Tribune-N.Y. News Syndicale,
Inc., 204 AD2d 233 (1" Dept 1994). llere, Capsag argues that both of the causes of action set
forth in ANRE’s petition should be dismisscd becausce they violated the terms of LLCL § 1005
(a) and (b), and of BCL § 623 (h) (1) and (2), which were incorporated into the Capsag merger
notice. See Notice of Motion, Wood Affidavit, 9 25-31. For the [ollowing reasons, the court
agrees.

LLCIL § 1005 states as follows:

(a) Within ten days after the occurrence of an cvent desceribed in section ten
hundred two ol this article, the surviving or resulting domestic limited liability
company or other business entity shall send to cach dissenting former member a
writlen olfer to pay in cash the fair value of such former member's membership
interest. Payment in cash shall be made to cach former member accepting such
offer within ten days after notice of such acceptance is received by the surviving

6



[* 8]

or resulting domestic limited hability company or other business entity.

(b) [f a former member and the surviving or resulting limited liability
company or other business cntity fail to agree on the price to be paid for the
former member's membership interest within ninety days afler the surviving or
resulting domestic limited liability company or other business entity shall have
made the offer provided for in subdivision (a) of this section, or if the domestic
limited lability company or surviving domestic limited liability company or other
business entity shall [ail to make such an offer within the period provided for in
subdivision (a) of this scction, the procedure provided for in paragraphs (h), (1),
() and (k) of section six hundred twenty-three of the business corporation law (or
any successor provisions or statute) shall apply, as such paragraphs may be

amended {rom time to time.

The pertinent portion of BCL § 623 states as follows:

(h) The following procedure shall apply if the corporation fails to make such
offer within such period of fifteen days, or if it makes the offer and any dissenting
shareholder or shareholders [ail to agree with it within the period of thirty days
thereafter upon the price to be paid for their sharces:

(1 The corporation shall, within twenty days afler the expiration of
whichever is applicable of the two periods last mentioned, institute a special
procecding in the supreme court in the judicial district in which the office of the
corporation is localed to determine the rights of dissenting shareholders and to {ix
the fair valuc of their shares. If; in the case of merger or consolidation, the
surviving or new corporation is a [oreign corporation without an office in this

‘state, such proceceding shall be brought in the county where the office of the

domestic corporation, whose shares are to be valued, was located.

(2) It the corporation fails to institute such proceeding within such period of
twenty days, any dissenting sharcholder may institute such procecding for the
same purposc not later than thirty days after the expiration of such twenty day

period. If such proceeding is not instituted within such thirty day period, all
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dissenter's rights shall be lost unless the supreme court, for good cause shown,

shall otherwise direct.
As was previously mentioned, both of the foregoing statutes were specifically incorporated into
the terms of the Capsag merger notice. As was also prcvioﬁsly observed, the docﬁmcnlary
cvidence herein discloses that Capsag tendered ANRE an offer letter within the ten day time
period specified by LLCL § 1005 (a), and that ANRE tendered a rejection letter within the 90
day time period specified by LLCL § 1005 (b). The cloéumcntal‘y evidence further discloses that
Capsag did nor institute a special proceeding within 20 days after the expiration of the 90 day
rcjection period (as authorized by BCL § 623 (h) (1)), and that ANRE did nof commence the
instant special proceeding within thirty days after the expiration of that 20 day period (as
authorized by BCL § 62‘3 (h) (2)). The documentary evidence, therefore, supports Capsag'’s
assertion that ANRL’s petition is untimely and, thus, subject to being dismissed. ANRE
nonctheless raises two arguments in opposition.

First, ANRE argucs that its petition was timely, because the preamble language of BCL §

623 (h) refers to a:
procedure [that] shall apply if the corporation fails to make such offer within such
period of fifteen days, or if it makes the offer and any dissenting sharcholder or
sharcholders fail to agree with it within the period of thirty days thereafter upon

the price to be paid for their shares.

ANRE contends that, if calculated using the 15 and 30 day periods referred to above, its petition
was, in fact, timely. See Block Affirmation in Opposition, 11 7-16. However, this argument.
neglects two obvious points. Firstly, the 15 and 30 day time periods that are referred to in the
precamble scetion of BCL § 623 (h) refer back to language that is contained in the previous
subparagraph - 1.e., BCL § 623 (g). Here, the Capsag merger notice specifically incorporates the
portion of LLLCL § 1005 (b) that states that, in the event no offer 1s made within ten days of a
notice of dissent, or that no agreement on share value is reached within 90 days of a notice of

dissent, "the procedurc provided for in paragraphs (h), (i), (j) and (k) of section six hundred
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twenty-three of the business corporation law ... shall apply [emphasis added]." See Notice of
Motion (motion sequence number 001), Tixhibit D. Neither the Capsag merger agreement nor
LLLCIL § 1005 (b) makes any mention of the procedures or the time periods that are set forth in
BCL § 623 (g). Thus, the obvious interpretation is that the parties intended not to make usc of
those procedures or time periods. Secondly, it is equally obvious that BCL § 623 (g) is a
provisipn of the Business Corporation Law, while LL.CL § 1005 (b) is a provision of the Limited
Liability Corporation l.aw, and that all of the corporations that are parties to this litigation are
limited liability corporations and, thus, subject to the provisions of the latter statute. Therefore,
cven if the parties had intended otherwise (which is not indicated by the terms of the Capsag
merger notice), the governing law would oblige the court to use the 10 and 90-day time periods
that Capsag utilized when calculating the timeliness of ANRI's petition, and rot the additional
15 and 30-day periods that ANRE favors. Accordingly, the court rejects ANRIYs timeliness
argument.

ANRLE also argucs, in the alternative, that, should the éourt determing that its petition is
untimely, the court may also excuse such urltim_elines§ pursuant to the portion of BCL § 623 (h)
(2) that permits such discretionary excuses "for good cause shown." See Block Affirmation in
Opposition, 19 17-26. ANRE specifically argues that the "good cause” that justifics excusal of
its untimeliness in this casc consists of its "good faith [but incorrect] reading of the interplay
between LLCI. § 1005 (b) and BCL § 623 (h)." Id., T 19. To support this argument, ANRE
cites the 1970 decision by the Appellate Division, Fourth Department, in Matter of Davis v
Adirondack Indus. (33 AD2d 1100 |4™ Dept 1970]) that did, indeed, excuse the untimeliness of a
dissenting shareholder’s petition in view of the "special circumstances” that obtained in that case,
but that did not discuss those "special circumstances” in any detail. The only state court case
that followe_d the Davis decision was the Appellate Division, Second Department’s, holding in
Matter of Carroll v Seacroft, Ltd. (141 AD2d 726 [2d Dept 1988]), which did not involve the
application of the 1.I.CL. 1In its reply papers, Capsag cites the more recent decision by the

9
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United States District Court for the Southern District of New York in Pay TV of Greater New
York, Inc. v Gutman (1989 US Dist LEXIS 5467 [SD NY 1989]), that opined that, in the context
of BCL § 623 (h) (2), the term "[glood cause’ must necessarily mean that the party asking for
relief was in some way prevented from meeting the time limit." While the precedents set by
federal case law that interprets New York State statutes are not binding upon New York State
courts in every instance, this court believes that the rule enunciated in Pay 7'V 1s reasanable
under these circumstances. ANRE's argument, if accepted, would have this court find "good
cause" to excuse the late filing of a proceeding whosc untimeliness was occasioned by ANRE’s
own admitted lack of dili gence, rather than by any action by defendants or by circumstances
beyond any party’s control. Certainly, nothing prevented ANRIE from commencing this
proceeding much earlier than it did, given its three-to-four-month long awarcncss that Capsag
intended to compensate ANRE with $465.60 for its interest in C‘,'apnan'l Sag. Inany case, ANRI-
has clearly failed to meet its burden of establishing that "good cause" exists to excusc the instant
late filing. Therefore, the court rejects ANRE's alternative argument as well. Accordingly.,
becausc the documentary evidence had hetein demonstrates that ANRIE did not commence the,
instant speeial proceeding in a timely fashion, BCL § 623 (h) (2) mandates that "all dissenter's
rights shall be lost," and the court consequently finds that the motion should be granted, and that
ANRE'’s petition should be dismissed. The remaining arguments set forth in ANRE’s opposition
to the motion are rendered moot by this finding,.

The Summary Judgment Motion

When sceking summary judgment, the moving party bears the burden of proving, by
competent, admissible evidence, that no material and triable 1ssues of fact exist. See e.g.
Winegrad v New ’Yor'k Univ. Med. Ctr., 64 NY2d 851 (1985); Sokolow, ‘Dzmaud, Mercadier &
Carreras LLP v Lacher, 299 AD2d 64 (1st Dept 2002). Oncc this showing has been made, the
burden shilts to the party opposing the motion to produce cvidentiary proof;, in e-idmissiblc form,

sufficient to establish the existence of material issues of fact which require a trial of the action.
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See e.g. Zuckerman v City of New York, 49 NY2d 557 (1980); Pemberton v New York City Tr.
Auth., 304 A1D2d 340 (1* Dept 2003). Here, defendants argue that there are no triable issues of
fact with respect to any of the three causes of action set forth in ANRE’s complaint. For the
following reasons, the court agrees.

ANRE's first cause of action alleges that delendants breached the Capnam Sdg
agreement, in that they allegedly exceeded their contractual authority by bringing about the
Capsag merger. Under New York law, "the burden of proving the existence, terms and validity
of a contract rests on the party seeking to enlorce it." Eden Temporary Servs., Inc. v House of
Excellence Inc., 270 AD2d 66, 67 (1% Dept 2000), quoting Paz v Singer Co., 151 AD2d 234, 255
(1*' Dept 1989). Further,"‘on a motion for summary judgment, the construction of an
unambiguous contract is a question of law for the court to pass on, and ... circumstances extrinsic
to the agreement or varying inlerpretations of the contract provisions will not be considered,
where ... the intention of the parties can be gathered from the instrument itself’." Maysek &
Moran, Inc. v S.G. Warburg & Co., Inc., 284 AD2d 203, 204 (1* Dept 2001), quoting Lake
Constr. & Dev. Corp. v City of New York, 211 AD2d 514, 515 (1** Dept 1995).

In its complaint, ANRE specilically alleges that the Capnam Sag agreement prohibited
Cape Sag from involving Capnam Sag in the Capsag merger. See Notice of Motion (motion
sequence number 002), Exhibit A (complaint), Y 22. In their motion, defendants argue that the
terms of the Capnam Sag agrecment expressly permitted them to pursue the merger. /d.; Wood
Affirmation, 9 31-47. Defendants cite subparagraph 2 (c) of the Capnam Sag agreement,
which authorized Cape Sag to effect a merger "where the surviving entity ... is an Affiliate of"
Capnam Sag; and the sections of the Cape Sag agreement that define a "Person” as a limited
liability corporation, and an "Affiliate" as a limited liability corporation: 1) "which owns
directly, or indirectly, 25% or more of the beneficial interest in;" or 2) which "is owned or
controlled by;" or 3) which is "under common ownership or control with" a limited liability

corporation. [d., 9 32-33; Exhibits E, L. Defendants conclude that, because Capsag is under

11
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the same degree of "common ownership or control" by Cape Sag as Capnam Sag was, the third
condition of a contractually authorized merger was present. Id., 1 35. ANRE responds that the
foregoing contractual language regarding "common ownership or control" is ambiguous, because
"it was ANRFE’s understanding that ANRI would have an ownership interest in any ‘Affiliate’
with whom Capnam Sag would be authorized to merge.” See Plaintiff's Memorandum of Law in
Opposition to Motion (motion sequence number 002), at 9-10. ANRE specifically argues that
the phrase "common ownership or control” was not included in the definitions section of the
Cape Sag agreement, and was, thercfore, "susceptible of more than one_interprelation" and was,
conscquently, ambiguous as a matter of law. /d., at 10-11. Defendants reply that there 1s no
ambiguity in the phrasc "common ownership or control” - whose plain meaning denotes "parties
which have common owners" - and argue that that plain meaning supports their interpretation
herein, because both Capnam Sag and Capsag were under the "common ownership or control” of

one managing member - 1.e., Cape Sag. See Delendants’ Reply Memorandum of Law, at 17-18.
Defendants also note that ANRE has failed to put forth any possible alternate reasonable
interpretations of the phrase "common ownership or control” to support its contention that the
phrase is ambiguous. /d. The court agrees that the phrasc "common ownership or control” is not
ambiguous, and (inds for defendants on this issue.

As the Court of Appeals held in South Rd. Assoc., LLC v International Bus. Machs. Corp.

(4 NY3d 272, 278 [2005]):
Whether a contract 1s ambiguous is a question of law and ex{rinsic evidence may
not be considered unless the document itself is ambiguous. Further, "extrinsic
and parol evidence is not admissible to create an ambiguity in a written agreement
which 1s complete and clear and unambiguous upon its [ace [internal citations

omitted]."
Here, it is clear that the phrase "common ownership or control” was not used as a term of art in
the Cape Sag agreement and that there was, thercfore, no need to include it among the list of

speeially delined terms. [t is also sclf-cvident that the plain meaning of this phrase simply

12
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describes one corporate entity (e.g., Capnam Sag or Capsag) that is owned or controlled by
another (c.g., Cape Sag) in its capacity as the former entity’s managing member. ANRE fails to
explain why this interpretation is not reasonable and likcwisc fails to offer an alternative
interpretation that could be deemed to be reasonable. ANRE also certainly [ails to explain why
its "understanding that ANRE would have an ownership inlerest in any ‘Affiliate’ with whom
Capnam Sag would be authorized to merge" was a reasonable understanding rather than a
wishful one. ‘Thus, the court rejects ANRE’s argument, and [inds that the Capnam Sag
agreement did, in fact, authorize Cape Sag to causc the merger of Capnam Sag with Capsag.
Consequently, the court also finds that ANRE’S breach of contract claim must {ail, as a matter of
law, because no breach occurred. Therefore, the court finally (inds that the portion of
defendants’ motion that secks summary judgment dismissing the first cause of action in ANRE's
complaint should be granted.

ANRE’s second cause of action sceks a declaratory judgment that Capnam Sag "was
prohibited from entering into the merger or, alternatively, that the members of [Capnam Sag]

intended that

|Capnam Sag] would not engage in any merger ... that would effectively deprive
|ANRE] of [its] right to protect [its] significant invcﬁmenl in the Project by participating in the
m.anz-lgement of the Project." See Notice of Motion (motion sequence number 002), Exhibit A
(complaint), 9 31. Declaratory judgment is a discretionary remedy which may be granted "as to
the rights and other legal relations of the partics to a justiciable controversy whether or not
further relicf is or could be claimed." CPLR 3001; see e.g. ./enkz'ﬁs v State of N.Y., Div. of Hous.
and Community Renewal, 264 AD2d 681 (1st Dept 199.9). Here, however, the court has already
determined that defendants did not breach the Capnam Sag agrecment by effectuating the Capsag
merger. Thus, ANRE is not entitled to a declaration that that merger was prohibited. With
respect to its proposed "alternative” declaration, the court notes that ANRIs opposilion papers
are completely devoid of any argument to support its claims regarding the parties’ alleged
"Intent." Thus, the court deems that ANRE has abandoned this line of argument. The court also

13



[* 15]

notes that the Capnam Sag agreement expressly reserves all management decisions to Capnam
Sag’s managing member - i.e., Cape Sag - and not to ANRE. Thus, there does not appear to be
any contractual underpinning to ANRE’s argument in any case. Therefore, the court finds that
ANRFE’s second cause of action must fail, as a matier of law, and also finds that the portion of
defendants’ motion that seeks summary judgment dismissing that cause of action should be
granted.

ANRE’s final cause of action seeks a preliminary injunction to cither rescind or unwind
the Capsag merger. See Notice of Motion (motion sequence number 002), Exhibit A

(complaint), 19 32-38. Pursuant to CPLR 6301:
A prcliminary injunction may be granted in any action wherc it appears that the
defendant threatens or is about to do, or is doing or procuring or suflering to be
done, an act in violation of the plaintiff's rights respecting the subject of the
action, and tending to render the judgment ineffectual, or in any action where the
plaintiff has demanded and would be entitled to a judgment restraining the
defendant from the commission or continuance of an act, which, if comn_litted or
continued during the pendency of the action, would produce injury to the plaintiff.
A temporary restraining order may be granted pending a hearing for a preliminary
injunction wherc it appears that immediale and irreparable injury, loss or damage

will result unless the defendant is restrained before the hearing can be had.
CPLR 6301. The Court of Appeals has held that "[t]he party seeking a preliminary injunction

must demonstrate a probability of success on the merits, danger of irreparable injury in the

“absence of an injunction and a balance of equities in its favor." Nobu Next Door, LLC' v Fine

Aris Housing, Inc., 4 NY3d 839, 840 (2005), citing Doe v Axelrod, 73 NY2d 748, 750 (1988).
Lere, ANRIS asscrts that "there 1s a likelthood of success on the merits because the terms of the
[Capnam Sag] agreement prohibit [Capnam Sag| from cntering into the merger." See Notice of
Motion (motion scquence number 002), Lxhibit A (complaint), 11 35. However, as was
previously discussed, the court has already determined that the terms of the Capnam Sag
agreement clearly authorized defendants to effect the Capsag merger. Therctore, the court finds

that ANRE’s third causc of action must fail, as a matter of law, and also that the portion of
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defendants’ motion that seeks dismissal of that cause of action should be granted. Accordingly,
the court grants defendants’ second motion in full, and awards them summary judgment

dismissing ANRIZ's complaint.

DICTSION
ACCORDINGLY, for the foregoing reasons, it is hereby
ORDERED that the motion, pursuant to CPLR 3211, of respondent Capsag Harbor
Management, LLC (motion sequence number 001) is granted and the petition bearing Index
Number 100868/12 is dismissed in its entirety as against said respondent , with costs and

disbursements to said respondent as taxed by the Clerk of the Court, and the Clerk is directed to

- enter judgment accordingly in favor of said respondent; and it is further

ORDERED that the motion, pursuant to CPLLR 3212, of defendants Cape Sag
Developers, LLC and Capsag Harbor Management, LLLC (motion sequence number 002) is
granted and the complaint bearing Index Number 100867/12 is dismissed with costs and
disbursements to said defendants as taxed by the Clerk upon the submission of an appropriate
bill of costs; and it is further

ORDERIED that the Clerk 1s directed 1 ntl ]LyE EOIdlng_,ly

Dated: New York, New York
October %, 2012 oc
| T10 20BNTER:

l()ﬂé)onna Mills, J S.C.

DONNA M. MILLS, J.S.C.

SOy ey ron
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