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Index No.: 100868/12 
DEC 1 S IO N/OIDEI< 

-against- 

Ihe Limited 1,iabilily Corporation 1,aw (LI L’L) and Business C’orporation Law (BCL), 

co-defendants Chpc Sag Developers, L1,C (Cape Sag Developcrs) arid Capsag JJarbor 

Management, 1 ,I  ,C (Capsag) move, first to dismiss the pctition in the special proceeding, and 

tlicn separately for surmiary judgment to dismiss the complaint i l l  the action (motioii sequencc 

iiumbcrs 001 and 002, respectivcly). For the Ibllowiiig rcasoiis, both motions are granted. 

BACI<GKOIJND 

Plniiilif‘f‘ Alf Namaii Real Estatc Advisors, I , I  ,C (ANRE) and defcndaiit Cape Sag 

Ikvelopers, both oC which arc New York limitad liability coiiipaiiics, were also both thc snlc 

members 01‘ 11011 party C’;iptiaiii Sap Maiiagcmcnt, LLC (C‘apnani Sag), another New York limited 

l in l i l i ty  company. S r ~ o  I’utitiori, 77 3-4. C‘apc Sag I>evelopct-s was the managing Incmbcr of 
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and co-defendant Capsag, with C'apsag being tlic sul-vivjng corporatc entity. Scc Notice of 

Motion (motion seqiience number O O l ) ,  Wood Aflirniatjoii, 7 2. I)cfcnciaiits further allcgc that 

Cape Sag Developers is now the managing rneuiher of Capsag. ' I d .  

ANRF also allcgcs that c'apc Sag Ilevclopers was the sole inember of Sag Ilevelopiiient 

Partricrs, IL1.L. anotlier Ncw York limited liability coriipiiny, that is the record owncr o f  certain 

real propcrty located at 1 5 Cli~irch St., Sag Harbor, NY (the propci.ty), tlic development rights to 

which were the object of the alorementioned merger. S'CCJ Petition, 7 7. 'l'his is iiot entirely 

accLirate. The Jaiiirary -5, 2006 opcrating agrccmcnt of an entity called "C:ape Sag Group, LLC," 

indicates that it was incorporated oii Deceiiiber 14, 2005 and is the "solc mcmber" of Sag 

Development Partners, I,T,CI. h'w Notice of-Motion (motion sequelice number 00 I ) ,  Exhibit C. 

As will bc scc~i, C'apc Sag Ilcvclopcrs is thc solc managing iiiunibcr of Cape Sag (;roup, U C '  

(which was, in turn, tlic solc tnanaging iiieiiiber oC Sag Development Partners, I ,I,(:). 

The "a~~ie i~ded  and restated limited liability company agreement of C'apiimi Sag 

Maiiagciiicnt, 1,I,C"' (the C:apriani Sag agrccnicnt) rccitcs that C'npnani Sag was originally formed 

by Cape Sag Developers and ANRE oii December 13, 2005, tliat ils original limitcd liability 

company iigreeiiieiit was executed oii Januiiry 5 ,  2006, and that the amended agrccriicrit was 

executed on November 2, 2007. Sec  Notice ocMotion (motion sequence iiitrnbcr 001 ), I'xliibit 

13. 'I'hc C 'apnani Sag agreeineiit also states, in pertinent part, as follows: 
2. Purpose and Powe~s.  

(a) 'I'lic purposc oftlie C'ompany Li.e., Capnarn Sag] i s  to 
engage in aiiy lawlul business that a limited liability company ... 
inay lawfully do ... including, witliout limitation acting as the 

. . .. 

I Cape Sag llcvclopcrs is itself iiiaiiaged by a corporate entity callcd C'apxag 
1 [arbor Group, Iiic., which will bc rcfcrrcd to in this decision as C'HG, Tnc. i n  order to avoid 
coiifiisiori. Sec Notice of' Motion (motion scqucncc riumber 001), Wood A f t h a t i o n ,  7 1 . 
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iiiatiagiiig incinbcr ol' Cape Sag Group, LLC', n New Y orli limited 
liability company which is, itself; the 100% Managing Member of 
Sag Development Partncrs, I,I,C, which is the owiier of tlic h i d  
and building in Sag Harbor, New York ... . 

(b) 
Company shall havc thc power and authority lo takc 111 its name 
any aiid all actions necessary, ~tscf~i l  or appropriate i n  the 
Managing Member's I i.c., C'npc Sag I)cvelopers'l discretjon to 
accomplish its purpose ... . 

In fiirtherancc ofthe purpose o l ' h  Conipany ... thc 

( c )  Notwithstanding thc provisions of subpai~agraph (b), so 

long ;is aiiy Loan rciiiains outstanding, the Company ... (ii) has riot 

and will not ciigagc in,  scelc or consent to any dissolution, winding 

up, licluiclation, consolidation, merger, or asset salc (other than a 

coiisoliclation or  merger in a transaction (a "C'ontrolled 

'l'ransaction") where the surviving entity in the casc of eillier 01 the 

foregoing events is an Affiliate oftlic Company ... . 

Id. The piwmble to thc C'apnaiii Sag agrcciiicnt further provided that " 1  all I t e r m  the initial 

Icttcrs of which arc capitalized atid not otlierwise d e h e d  ... shall lmvc their respective meanings 

as set forth iti  the operating agrccment of. Cape Sag Gro~ip, LLC (the C'apc Sag agreement)." I d .  

'I'hc Janualy 5 ,  2006 C'apc Sag agreemelit included ~ l ic  Mlowiiig relevant clctjnitions: 
"Affiliate" tiicms, with respect to aiiy I'crson, ... (13) any entity whjcli controls 
(ix., which owiis directly, or indiiwtly, 25% or inore or the tlcticficial interest in 
or otherwise has the riglit or' power by aiiy tiicaiis to control), is owned or 
controlled by or which is undcr coiiiiiioti owncrship or control with a Person ... 

* * *  

'II)crsoii" iiicans an i ndiviciual, corporalion, limi tcd liability corporation, 

prtricrsliip, trust or unincorporated organization, or other cnti ty. 

See Notice of Motion (motion scquc~icc numhcr 002), Exhibit I ,. 

011 July 1 S ,  201 1 ,  Cape Sag 1)cvclopct-s sciit ANKK a document entitled "nolicc olactioii 

i n  lieu of meeting - notice ofmcrgcr - notice of dissenters' rights" that dctailed Cape Sag 
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rkvclopcrc;’ decision to merge Cnpiiaiii Sag with Capsag, and tu maintain Capsag as the 

surviving ciitity (the C‘apsag iiicrger notice). ,Sce Notice ol‘ Motion (motion sccluence iiuinhcr 

001 ), l!xliibit D. ‘l’hc Capsag merger notice stated that: 
Sliould Y O L I  choose to dissent [i.e., from the merger plan], ~ i p o n  the Effective date 
... you shall not hccoine or continue to bc or hold an ititcrcst in [Capiiain Sag] or 
in I(:apsag] but shall be entitled to rcccivc in cash froiii [C’apsag] tlie FMV [ h i r  
niarket value] o r  your Membership Interests ... 

[Capsag] lins already determined that the FMV ol‘ [C‘apnsm Sag I is cmc thousand 

dollar-s (9; 1000 00). Accordingly, your li,e,, ANRE’S I Mcr-gcr C’onsidcration shall 

he four lnmdred sixty live dollars and sixty cents ($465.60), which will also be 

the arnount of the Oller. 

Id. ‘l’he Capsag merger notice recitcd that, should ANRF havc any objections to the offer, Ncw 

York law provided for ANRE to Iile ;L “notice of-dissent” williiii 20 days ofthe date ofthc 

C’apsag iiicrgcr noticc, or by A L I ~ L ~ S ~  4, 20 1 1 . I d .  

OII August 4, 201 1 ,  ANRE servcd a notice of dissent oil C‘apc Sag I)cvclopers that  

ohjcctcd to thc proposed “fair valuc of I A N R J  1’s rizci~ibcrshjp intcrcst and proporlioiiale share in 

[Capnam Sag].” See Noticc of Motion (molion sequence nutnbcr 00 I ), Exhibit I;. The Chpsag 

mcrger notice recited that, pimuant to LLCL 5 1005 (a) and (13): I )  Capsag had the option,ol’ 

malting A N l i l l  311 offer for its shares in Chpnaiii Sag withiii ten days a k r  receiving ANRG’s 

noticc of disscnt; or 2) in tlie event that ANRE re.jected tht: offer, the parties would have 90 days 

in wliich to coiiic to an agreement on tlie FMV of ANRE’s niembership interest in Capriaiii Sag 

(wiuited from the clatc of ANRG’s notice of dissent). Id. The Capsag merger notice also recited 

that, in the event the parties failed to coiiic to such an agrcciiient, the appraisal proccdurc sct 

forth in HC’I, § 623 (h), (i), ( j )  and (k) would be used. Id. ‘I’licsc slatutcs will bc cliscusscd infhi. 

On Augirst 12, 20 1 I (i.c., cight clays after receiving the notice o l  dissent), C‘apsag sciit 

A N l i E  a Icttcr thiit repeatecl it’s o f k r  of. $465.60 for ANKlE’s rucmbership iiitercst in  Capnatn 

Sag. SCC Notice oi’Motion (iiiotioii scqucticc number 001 ), Exhibit G .  On November 7, 
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201 l(i.e., 87 days later), ANRE sent Capc Sng Devclopcrs and Chpsag a letter rejecting the 

offer. Id.; Exhibit 11. Both of these nolices appear to have bccn timely. Defendants also assert 

that, during the interval betwccn the o f k r  and  tlic rejection, they had notified ANRK that they 

woiilcl permit ANRE to inspect thcir books and records, but that A N R E  ncvcr contacted thein to 

i~rrangc an iiispcction. Id,; Wood Alfidavit, 7 24. They further asscrt I h a t ,  on N O V ~ ~ J I X ~  30, 

201 1 , tlicy sent ANRE a lcttcr contaiiii1ig a written response to ANRE’s earlier docinnelit 

inspection request that annexed copies of all ol‘tlic q u e s t e d  documents. IC/.; Exhibit 1. 

111 hoth o l  their motions, dcfcndants claim that ANRE fai Icd to coiiiiiietice the inslant 

proceeding and action in a timely h~sshion. S‘ce Notice of Motion (motion secpiciice nurnher 001 ), 

Woocl Affidavil, I 1  25. ‘I’hcy speci tically iiole that: 1 ) the 90-day negotiation period expired 011 

November I O ,  201 1 ; 2) that BCJL § 623 (11) ( I )  provided for (’apsag to co~iiiiiei~cc a special 

proceeding to deterinine the value of ANIW’s interest i n  C’apnam Sag within 20 days after such 

expiration date (or by Novciiiber 30, 20 I I ); 3) that Capsag elected not to commence such a 

procccding; 4) that BCL, § 623 (11) (2) providcd [or ANRI’ to h e n  coti1tiieiice a special 

procccdiiig to delennine the value of its sl~arcs williin 3c) days idler tlic cnd of- Capsag’s option 

period (or by 1)ecetiibcr 30, 201 1);  and 5) tliat ANRl’ clid not c o ~ m ~ c ~ i c c  the itistanl procccding 

and action until J ~ I I L L X ~  26, 201 2 - Le., nearly a month later. I d . ,  7\71 25-29, L)elknclanls also 

note that, o i i  January 23, 20 12, they Inad sent ANN.’: a lcttcr notilying it that its disseiitiiig 

sharclioldcr’s rights had cxpircd, and had also enclosed a clicclc f‘or $465.60. Id,, 7 28; Exhibit 1. 

ANRE’s Jai i~~ary 20, 20 12 petition scts fiirili causcs nf acliun for: 1 ) an appraisal arid 

determinalioti of the fair market value of its intcrest in Chpnaiii Sag; ancl 2) coirt costs and 

attorney’s fees. SCP Notice ol‘ Motion (motion sequence number 00 1 ). Exhibjt A. ANR.E’c 

contcmporaneoiis complaint scts fi)rtli c;iiiscs of action for: 1 ) brcach oi‘ contract (i.e., the 

Catpnam Sag operating agreement); 2) a declaratory JLidginciit; and 3) a11 injunction to unwind 

and/or rescind tlic &psag merger. SPC Notice of‘ Motion (motion seqLieiicc nuniber 01)2), Exhibit 

A.  13cfctidants filed ; in  xiswer with affirmative ckfi-nscs to the complaiiit 011 May 25, 2012. Id ; 
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Exhibit L3. Now bcforc the court are defendants' motions to dismiss both thc p i  tion (motion 

scqueiice numbcr 001) and the coinplaiiit (niotion scqwiicc number 003). 

DISCIJSSION 

The Motion to 1)ismiss 

When cvaluatitig a dcfcndant's motion to  dismiss, pursuant to CPLR 321 1 (a), tlic tesl "is 

not whellier the plaintiff has artfully dralled the complaint but whether, dccining the coiiiplaint to 

allegc whatever can be reasonably implied from its statements, a c;iusc of action can be 

strstained." ,Ji)nc.s Lrnig Wootion USY ii Lr~Boeirf, Lcnnh, Giwnc & M~rcR~rc ,  243 AD2d 168, 1 76 

(1" Dcpt 1998), quoting S ~ ~ J n J i ~ q ,  Inc. v T/ioiii Rock Rc 

1990) To th is  end, the court inust accept all ol'the hcts  alleged 111 the cokiplaint as true, and 

dctcrminc wlicthcr they Gt within any "cogiiimblc legal theory." S ' P ~  c.g /11*nm Inillis , /nc 

Kciiiwimiit 7 i + i i s /  v l h w n ,  Rcysman, Millslein, bii1rJc.i. d! Stciiiiir, 1, 1; P , 96 NY2d 300, 103 

(200 1 ). I lowcvcr, wlicrc the a1 Icgations in tlic complaint consist oiily 01 bare legal conclusions, 

or o f  l'actual claims wliicli are inlierently incredible or  are Ilatly contradictcd by clocuiiiciitary 

cvidcncc, tllc loregoing considerations do not apply. ,See c ,q Tcr*lrcrdo In// l,/d v FL.i+tilizei. L k v .  

and ln\i , H I/ ,  258 AD2d 349 (1" Dept 1999); C'crniglicr i i  C'hiraugo Trihunc-N Y News SyndiJicalc, 

h*. , 204 A112cl 233 ( I '' Dept 1994). I Icre, C'apsag argues that both of tlic causes o f  action set 

h r t h  in  ANRb's pctition should be dismissccl because they violated tlic tcrins of LLC'L 5 1005 

(a) and (I)), arid ol'nc'L 5 623 (11) (1) and (2), which were incorimxted into the C'iip~ig mi-gcr 

notice. ,%e Notice of Motion, Wood Afficldavit, 77 25-3 1 .  1701- the hllowing rcasoi~s, tlic court 

agrees. 

C'o , 163 A112tl46, 48 (1st Depl 

LLC'l, § 100s statcs as follows: 
('1) Within ten days after the occLirrciicc o f  an cvcnt dcscribcd in section ten 
hundrccl two ol'lhis article, the surviving or rcsulting doincstic liiiiited liability 
coinpmy or other business entity shall send to cacli clissciitiiig forimcr mcmbkr ;i 
written offer to pay i n  c;isIi the fair value o f  such Uomicr rneinbcr's mcinbcrsliip 
intcrcst. Payment in cash sliall bc inrtdc to each foriner incinbcr acccptiiig sucli 
offer within ten days aftcr nolice of such acceptance i s  rcccjvccl hy the surviving 
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or resulting domestic limited liability company or otlier business entity. 

(b) If a former iiieinber aiid the surviving o r  resulting limitcd liability 

company or  other husiiicss cntity fail to agree on the price to be paid for the 

li,rmer membcr's mcrmbersliip intcrest within ninety days afler the sLirviviiig or 

resulting domestic limited liability company or other busiiiess entity shall have 

madc tlic offer- provided lor in subdivision (a) of this section, o r  if tlic domestic 

limited liability coiiipany or surviving doniestic liiiiitecl liability coiiipany or othei 

business entity shall hi1 to i n k  such an offer within tlie period provided fbr in 

subdivision (a) of this scctioii, tlzc proced~ire provided lbr in paragraphs (h), (i), 

(.j) and (k) 01. section six liundrccl twenty-tliree oftlie biisiness corporation law (or 

a n y  s~iccessor 17rovisicms or statute) shiill apply, as such paragriiphs may be 

amended firom time to time. 

The pertinent portion or'I3CL 3 623 states as follows: 
(11) 
ofkr  within such period ofiilteen days, o r  if i t  inalces tlic offer and any dissenting 
sliareholdcr or stweholders hi1 to agree with it within tlic pcriod of thirty days 
thereaficr upoii the price to be paid f'or their shares: 

'The following proccdurc shall apply if the corporation fails to iiialte such 

( I )  'J'he corporation shall, witliiii twcrity days a l k r  the expiralion of' 
wliiclicvcr is applicable 01. the two periods last inentioiied, institute a special 
proceeding in the supreme court in ttic judicial district in which the olfice oi. the 
corporation is located tu deteriniiie the rights of dissenting shaidiolders and to lix 
the iiiir value of their shares. Il, iii the case of imcrger or consolidation, the 
survi ving o r  new corporation is 21 f'oreigii corporation without 317 office in this 
stntc, such procccdiiig shall be brought in  the county where the olfice of the 
cloincstic corporation, whosc s1-1ai.c~ are to be vducd, was locatcd. 

(2) 

twenty days, any disseiiting sliarelioldcl- may institute such proccccling for the 

If the corporation fails to institide such procccdiiig within such period of 

same purpose not later than thirty days aftcr tlic cxpiration o f  such twenty day 

period. I f  such proceeding is not instituted within such thirty day pcrriocl, all 

7 

[* 8]



disseriler's rights shall he lost unless the suprcmc court, for good cause shown, 

s l d  I otherwise dircc t. 

As was previously nientioiied, both of the foregoing statutes were specj tically incorporated into 

the ternis of h e  Capsag mcrger notice. As was also prcviously observed, tlic documentary 

cvideiicc hcrcin discloses that Capsag teiidered ANRT: an offer lctter within the ten day time 

pcriod specificd by L L V L  5 1005 (a), and tlia1 ANRlS tendered a rejection Icttcl- within thc 90 

clay time periocl spccificd by LLCL § 1005 (b). 'I'lic clocumcntary eviljencc furthcr discloses that 

C'apsag clid ,lot institute a special proceeding within 20 days aftcr the expiration of the 90 day  

rcjcction period (as authori& by BCJL § 623 (11) ( 1  )), and that ANl'E did uol coiiiiiieiice the 

instant spccial proceeding within thirty clays aftcr tlic expiration ol' that 20 day pcriod (;IS 

authori& by BCL 5 623 (11) (2)). 'I'lic docuiiieiitary evidence, theref(orc, supports Chpsag's 

assertion that ANRI:'s petition is uiitiiiiely and, thus, subject lo being disniissed. ANRII 

First, AN I111 argues that its petition was timely, becairse the prcamble language of HC'L § 

623 (11) refers to ;I: 
procedurc [that] sliall a1pp1y i C the corporation lkils to malic such of'l't.1- within such 
pcriod of tificcn days, or if it makes the offer arid any dissenting shareholder c)r 
sharcholdcrs fail t o  agrcc with it within the period or thirty days tlicrcafter upon 

tlic price to be paid for tlicir shares 

ANRI: contends that, if  calculatccl using the I5 aiicl 30 day periods rcfcrrcd to above, its petition 

was, in fact, timely. S~7e l31ock Afliriiiation in Opposition, 77 7-16. 1 lowcvcr, this argiiment 

neglects two obvious poiiits. Fi ly, the 15 and 30 day tiinc periods tlirat are relirrcd to ii i  the 

prcamblc scctioii of HC'L § 623 (12) rcfcr bacli to languagc tliat is contained in the prcvious 

subparagrap11 - i e , RC'L § 623 (g) Here, the C ' a p g  merger rioticc specifically incorporates the 

portion of  1 TXJ. ,  § 1005 (b) that states that, in tlic evcnt no oI'f'cr is ~nadc  within ten clays 01 a 

iioticc o f d i w n t ,  or that tic) agreeiiicrit on sliai c value I S  i*eachcd within 90 clays ofa notice ol' 

dissent, "the proccdurc provided for in ~ ) w q i q i h s  ( / I ) ,  (i), (1) mu' ( k )  of scctroii .six hi1mh.d 
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/wc~nl.y-llww of I ~ c  hl l , \ / / l c )  \ J  L ' O E ~ ) O / ' I T t l O I ?  IUW ., , shall apply I cliil>hiisis ~ ~ d d e d  1, ' '  SCL' NUIJW 01' 

Motion (motion scqirence iiutnbcr 001 ), I7xhibit D. Neither- the Capsag merger agreement nor 

I , L C ' I ,  5 1005 (b) makes any riicntion of the procedures o r  tlic time periods that are set forth in 

t3CL § 623 (g) Thus, the obvious interpretation is that tbc parties iiitended not to tnalcc LISC of 

those proccdures o r  tiiiic periods. Secondly, it is equally ohvious that JKTL 3 623 (g) is a 

provision ul'tlie Husiticss Corporation I,aw, wliile L1,C'L 3 I005 (b) i s  a provision o l  the Limited 

Liability ('orporation I JW, and that all of tlic corporations that arc partiec to this litigation are 

limited liahility corporations and, thus, subject to the provisions 01 llic latter statute. I'hcrclbrc, 

cven il'the parties had ititcndcd otlicrwise (wliich is iiot indicated by the tcriiis or the C'apsag 

merger noticc), the governing law w ~ ~ i l d  oblige the court to use (lie 10 and 90-day tiriic pcriods 

that Czipsag uti l ixd wheii calculating the timelincss of ANRl<'s pelition, aiid no/ (lie additional 

15 ancl 30-day periods tlial ANRE. Livors. Accordingly, the court I-cjcct:, ANRC's tiiiieliiiess 

argument. 

AN KI? also argues, in the alteriiativc, that, should the court dctcrtiiiiic that its petition is 

imtiiiiely, the court may also excuse such untimcliness pursuant to the portion of UCL § 623 (11) 

(2) that permits sirch discrction~lry exciiscs "for good C ; ~ L I S ~  shown." S'cc Rlocl; AfXriiialion in 

Opposition, 77 17-26. ANIiK spccificxlly argues that thc "good cause" that justifies cxcusal or' 

its uiitimclincss in this case consists of its "good kiitli [hut iticorr-cct] reading of the intcrplay 

bctweeii LLCI, 3 1005 (17) a id  UCL 5 623 (h)." Id . ,  7 19. '1'0 support this arg:umcnt, A N f W  

citcs the 1970 decision by the Appellate Division, Fourth Ikpartrnent, in Mrlter of ~ Y V L S  1, 

Adiromhck InMLJcis. (33 AD2d 1 100 14'" Dept 1970 I) tliat did, indccd, exciise thc uiititiicliness ol'a 

dissenting sliarelioldcr's petition in view of' thc "spccial circumstaticcs" that obtaincd in that case, 

but that clicl iiol discuss lhose "spccial cji~c~iiiistauccs" in aiiy detail. 'I'be oiily state court case 

that followccl the L)nvix  decisioti was the hppcllalc Divisioti, Sccoiicl I)ei)at.ttiiciit's, holding in 

iMCdtcr of'C,'wrolZ 11 S c ~ i x r w f / ,  I&l. (141 AD2d 726 [2d Dept 1988]), wliich dicl not involve the 

applicatioti 01' the 1, l  L ' J> .  In its r-cply papers, Chpsag citcs thc iiiore recent dccision by [lie 
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United States District Court for the Southern District of New York  in Pay 7 7 '  of Chlntci* New 

I'oor.1, h e .  11 Gu/17zurz (1980 US Dist 1,KXIS 5467 [SI) N Y  1 '1891), that opined that, in the context 

of IK'I, § 623 (11) (2), the ~ c i ~ r i  "'rglood cttiise' mwt necessarily iiieaii that the parly asking for 

relief was in soiiie way prcvcntccl from meeting 11ic tiiiie limit." While the prcccdents set by 

federal case law that intcrprcts New York State statutes arc not binding upon New York State 

courts in cvcry iiistaiwc, this court believcs that tlic rule enunciated in F'cry 7'V is reaso,nable 

uiider llicse circmrstaiiws. ANRE's argument, if accepted, would have this court find "goocl 

ca~ ise ' '  to excuse the latc tiling oi' a proceeding wliosc untimcliricss was occasioned by ANRE's 

OWIJ  ~idiriilted lack of cliligcircc, rathcr than by any action by dcfcirclants o r  by circumstances 

hcyoiid any party's control. C'crtainly, nothing prevciited ANIII? froin commencing this 

proceeding iiiirch earlier than it did, given its three-to-foul-iiiontli long awarcricss that Capsag 

iiitendcd to coinpensate ANlZH with $465.60 for its interest in Capnam Sag. I n  aiiy case, ANRG 

has clearly failccl t o  meet its burdeli of estal?lishing that "good cause" exists to excuse the instant 

latc filing. Therei'orc, tlic court rejects ANICL's alternative argmicnt as well. Accordingly, 

bccausc tlrc rlocumeiitary cvicicncc had Iiereiri demonstralcs that A N  I< I < did trot coiiiirrcticc the 

instant special proceeding i i i  n timely flisliioii, HC1, 5 623 (11) (2) inaudates that "all dissenter's 

rights shall be lost," and tlic court consequently finds that the mution slioiild be granted, atid that 

ANRE's petition should be dismissed. The remaining argurriciits set fhrtli in ANKll 's  opposition 

to tlrc riiotioii are rcnclcred iiioot by this fincling. 

'Ihe Suiriiriary Judginent Mfitiot] 

When scclcing summary judgiueiit, the moving party bears the h~rrdeii oi' proving, hy 

competent, aclniissible evidence, that no inaterial and triable issiies o C  h c t  exisl. SCL' o . ~  

Wincgriril v New Yorh IJniv. Med  I ' t i .  , 64 NY2d 8 5  1 ( 1  985); Sokolow, Ljiinuiidl Merc*dic.i. & 

( - ' w v r c / s  LLP v I , N c ~ c ~ Y ~ ,  209 ALXd 64 ( 1  st  Dept 2002). Oncc tlijs showing has been made, tlie 

i?urden shills lo  the party opposing llic riiotioii to producc evidentiary proof; in adiiiissiblc form,  

SLlffjcleIJt to eslablish the existcncc of inaterial issucs of f x t  which recliiire a trial of tlic actioii. 
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X P P  e y Zi/ckcimcrn v I-'ity of N c w  Yor<k, 49 NY2d 557 ( 1  980); l'i~iiibcrlvn 11 NiJw Yurk C'ily Ti- 

Am/h , 304 A1)3d 340 (1" llcpt 2003). l lerc, dcfcndants argue that tliere are no triable issues 01' 

h c t  with rcspect to any of tlic thrcc causes o l  actioii set forth iii ANKE's complaint. For tlie 

following r-casons, the court agrccs. 

ANRE's iirst cause of actioii alleges that dei'eiidaiits breached the Chpnaiii Sag 

agrccinc~it, in that tlicy allcgcdly cxccccicd their contractual authority by hritigiiig about the 

Capsag merger. Ilndcr- Ncw York law, " t lx  burden 01' proving the cxistencc, terms and validily 

o f a  coiltract resls 011 the party SeCliillg to cnforce it." &/en 'li.l.tzpo/'al:li ,';c./'v.s, 11fc \I khLlS~ o j  

ExmIZenw Iric , 270 AD2d hh, (77 ( 1  Ft Dcpt 2000), quoting Pi71 11 ,Singc~ C'o., 15 1 AD2d 234, 235 

(1 '' 1)epl 19x9). f~Lirtlier,"'oii ;I iiiotioii [or summary judginent, thc construction of  an 

unambiguous contract is ;L question of' law for thc court to pass (on, atid . circunistaiiccs extrinsic 

to the agreeiiicni or varying interpretations of tlic contract grovj,ions will not be considered, 

wlicre . . tlie iiitctition of Ihc p a r k s  caii be gathered from the instrument itself'." A4uyrek & 

Mornn, J K  v S .  G W ~ h ~ t / ~ g  C(G- C'o.,  hnc , 284 hD2cl 203, 204 ( 1  ' t  13ept 200 I ), quoting J ukci 

C'onstr & I lcv  C'orp. v C'ily o jNcw Y w k ,  21 1 AD2d 514, 515 ( l i fDept  19')5). 

111 its complaint, ANRE specilically allcgcs that the C a p n m ~  Sag agreement prohibited 

C'apc Sag J i m i  involving ('api-mi Sag in the Capsag iiicrgcr. S r c j  Notice o l  Motion (motion 

sequeiicc nurubcr 002), 6xhihit A (complaint), 11 22 In their twotion, dcfendants argue that thc 

teriiis of tlic C'apiiain Sag agrccineiit expressly perniitted tlicin to puisue the merger. Id ; Wood 

Affirmation, 7 7 3 1 -47. Dehdai i t s  cite subparagraph 2 (c) of the Capiiaiii Sag agreement, 

which authorimd Cape S'ig to effect a iiicrgcr "wlicre tlie surviving entity ... is ;11i Afliliatc of" 

Capnam Sag; aiicl the scctjons of [lie Cape Sag agreemelit that dcfiiie a "Person" as a limited 

liability corporation, and a11 "Alliliate" as a liniitcd liability corpor-nti~on. 1 ) "which owns 

directly, OJ indirectly, 25% or  iiiore of tlic Ixnelicial iiitcrcst in;" or 2 )  which "is owned o r  

coiitrollcd by;" ur 3) which is "under coiiiimoii ownership o r  control with" a limited liability 

corporation. [ d ,  7l ll 32-33; Jlxhibits E, L. 1)cfciidants conclude that, because Capsag is Linder 
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the satiic dcgrce of- llcoiixiioii ownership or control" b y  Cape Sag a b  C 'apna~ii Sag was, the third 

condition of a contractitally authorized merger was present. Id., 71 3 5 .  ANRl-; responds that the 

foregoing contractual latiguagc regarding l'co~iiiiio~i ownership or control" is ambiguous, because 

"it was ANIIK's utidcr-standing that ANRJ' wodd have ari owticr-ship interest in  any 'Affiliate' 

with whom C'apiiatii Sag would be autliorirccl to iiicrgc." See Plaintiff's Memorandum of I,aw in 

Opposition to Motion (motion scclucncc ~iumhcr 002), at 9- I O .  ANllt., specilically argues that 

the plirase Itcoiiiiiioii ownership or control" was not iiicludeti in  the definitions section of the 

Cape Sag agrccimctit, arid was, thercfor-c, "susccpti blc of more tliati one interpretation" and was, 

conscquciitly, arubiguous its a matter of'law. /d, ,  at 10-1 1 . T)cfciidants reply that there is iio 

ambiguity in the phrase llcotiitiioii ownership o r  control" - whose plain meaning denotes "partics 

which have c ~ m r n ~ i i  owners" - and argue that that plain meaning supports tlicir interpretation 

hcrcin, because both Captiam Sag and Capsag wcrc umder the "coiiiiiion ownership or control" of 

otic inanaging inember - i x . ,  Cape Sag. SeiJ Delkiidants' Reply Meinorandum oi'I,aw, at 17-1 8 

I)cfcticlai1ts also note that ANRE has hiled lo put ibrtli a n y  possible allerrialc reasonable 

intcrprctatioiis of the plirasc "commori ownersliip or contl-01" to support its contention that the 

phrase is ambiguous. I d .  'I'hc court agrccs that the phrase l'cotiiiiioii ownership or control" is not 

arnbiguous, and finds for defciidaiits 011 this issuc. 

(4 NY3d 272, 278 [2005] ) :  
Wlicther a contract is ainbiguous is a qiicstion o l  law a n d  extrinsic. evidciicc may 
iiot be consiclcrcd unless the clocutnciit itsclf is ambigiioiis. Firl-ther, "extrinsic 
a i id  pal-ol evideiicc is not admissible to crcatc ail ambiguity 111 a writtcti agreement 
which is complctc a i d  clear and utiatiibiguous upon ils l ice  [interiial citatioiis 

omitted] .'I 

I Icrc, it is clear (hat the phrase "coiiimoti owncrship or control" was not irsed as  a tcmi of art i i i  

the ('ape Sag agreeiiient and that there was, tlicrcforc, no need to iiicliide it  arnoiig the list of 

specially dcfined terms. It is also self-cviclctit that the plain meaning of this phrase siriiply 
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dcscribes one corporate ciitity (e.g., C'apiiam Sag or 'apsag) that i s  owiied or  controlled by 

another (c.g+, Cape Sag) in its wpacity as  the formcr ciitity's Inanngirig membe~  ANRC hi l s  lo 

explain why this interpretation is not reasonable and liltcwisc fails to offer it13 allcrnativc 

interpretation that co~ild be dccnicd lo be reasonahlc. A N  KF also ccrtajnly h l s  to explain why 

its "undcrstaiiding that ANRE would have ai1 ownership interest in m y  'AflilialeJ with wliom 

Capnam Sag would be i~ i i  thorizcd to iiicrgc" was ;I reasonable unclci.staiicling ratlicr than a 

wlshfd oiie 

agrcciiicnt did, in f'act, autlioriLe Cape Sag to cause tlic mcrgcr oC C'apiiam Sag with C'apsag. 

I hus, tlic court re.jects ANKI.,'s argument, and finds tliat the Capiiaiii Sag 

C'oiisequcntly, the court also t h i s  that ANIIE's breach of contract clnini must hi l ,  as a mattcr of 

law, because no breach occurred. Therefore, thc court h a l l y  finds that the portion of' 

defcnclants' motioii that sccks summary .jiidgmcnt dimissing the first ca~ ise  or action in ANRE's 

complaint should bc graiitcd. 

ANRL's seconcl cn~tse of action sccks a dcclaratory Judgment that Uapiiani Sag "was 

prohibited liorn enteriiig into the merger or, alternativcly, thai the members of' [Capnam Sag] 

inteiidccl that (-C'apiiam Sag I would not engage in aiiy inerger ... that would effcctively dcprivc 

IANRE] of [its I right to protect [-its J significant invcstmenl in the Projecl by participating in the 

tiianagemcnt of thc I'iuject." Xee Notice of' Motion (motion sequence number OOZ), Hxhibit A 

(complaint), f l  3 1. Dcclal-atory jLidgiiicnt is a djscretionary rcmcdy which tnay be granted "as to 

tlic rights aticl otlicr legal relations of' the partics to a justiciable controversy whether or no[ 

further rclicfis or codd bc claimed." CPI,R 3001; src c.g. ./cinkin,r 11 ,S/cx/c of N.  I<, Uiv. of/-loiis 

and C'onimiiiii[y /<encwul, 264 AT12d 68 1 (1 st Ilcpt 1999). I lerc, I i o~cve r ,  the court has already 

deteriniticd tlial dcfciidnnts did not brcach the Capnaiii Sag agrcciiicnt hy efkctuating tlic Capsag 

nlergcr. 'l'liw, A N W  is not cntitlcd to a declaration that that i-ncrgci. was prohibited. With 

respect to  its proposccl "alteniativc" clcclaratioii, the court notes tha t  ANIIIX's opposition papers 

are completely dcvoid 01' aiiy arguinent to support its claims regarding the parties' allcgccl 

11. intent." Thus, the court deems that ANRE has abaitdonecl this liiic of argiiiiient. 'Phc court also 

13 

[* 14]



notes that tlic Capriarri Sag agreement cxprcssly reserves all management clccisions to Chptiatii 

Sag’s managing member - i.e., Cape Sag - and not to ANIIII.  ‘I’lius, there docs not appear to be 

any contractual undcrpinrijng to AN I<E’s argument in any case. Thcrcforc, the court t7ncl.c tlinl 

ANIIK’s sccond causc of action must fail, as ;i matter of law, and also tiiids that the portion of 

defctidants’ motioii that seeks smiiiiary judgment dismissing that cause of action should he 

graii tcd . 

ANRE’S final cause of action scclts a preliminary irij~inction to citlier rescind or unwind 

tlie Capsag tncrgcr. S‘ce Notice of Motion (motion sequence numbcr 002), Exhibit A 

(complaint), 77  32-38. f’ursuant to Cl’LlC 0301 : 
A prcliiiiinary injunction may bc granted in any action whcrc it appears that thc 
def‘endant thrcalcns o r  is about to do, or is doing or procuring or sullering to bc 
cloiie, ;in acl in violation 01’ the plairitil’l’s rights rcspccting tlic subject of tlic 
action, and tcnding to render the judgment ineffectual, cor i n  any action whcrc tlic 
plaintiff lias demanded and would be entitled to a j udgment restraining the 
defendant from the commission or coiitiiinance of an act, which, if coiiimitted or 
continued during ttic pcnciency or [lie action, would produce injury to tlit: plaintiff, 
A tcmporary restraining order may be granted pending a hearing for a preliminary 
injunction wlierc it appcars tliat immediate and i r q a r a b l t :  injury, loss or damage 

will result unlcss the deleidant is r-cstraincd hcforc tlic Iicaring c m  be liad. 

CPI .I< 630 1 . ‘I’lic C ‘ourt of Appcds lias held that “[tlhe party seeking ;i prelitninary injuiiclioii 

iiiust clcmoiistratc a probability of succcss on tlic merits, danger of  irreparable injury in the 

absence of an injunction and a balance of‘eqiiities in its l‘avor.” Nohi, NLW Iloor, LLl  ‘ 1’ Fine 

Arls IIuiising, Iiic., 4 NY3d 839, 840 (ZOOS), citing L h r ~  v A . ~ d i w d ,  73 NY2d 748, 750 ( I  988). 

I Icrc, ANIII; asserts that “there is a Iiliclihood of  slxcccss on tlie iiicrits because the terms ofthc 

[Capnam Sag] agrccmciit prohibit 1 C:apliani Sag I froin ctiteriiig itito the merger.” L S o ~  Notice of  

previously discussed, tlic court Inas alrcacly clctcmincd that the tcinis of tlic Capiaiii Sag 

agreement clearly a u t l i ~ ~ i x d  defciidants 10 effect the C’apsag merger. Therchrc, the court finds 

that ANIIC’s third caiisc ofnctjon must fail,  as a riiatter of law, and also tha1 the portion of  
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dcfcndants' motion that seelcs dismissal c) f that cause of action houltl be granted. Accordingly, 

the court grants dcfcndants' sccond iriotiuii in ful I ,  and awards them summary .judgmctlt 

di SIN i s s ing AN K 17' s corn p 1 ;I in t , 

L31: c' I SION 

AC'COlCDINGLY, for the foregoing reason?, it is hercby 

0liI)FXED that tlic motion, pursuant to C'PI,II 32 1 1,  of rcspondcnt C'apsag Harbor 

Managcmcnt, LLC' (motion seq~icricc number 00 1 ) is gmitcd aid the pcti tioii bearing Jndcx 

N~i~i ihcr  100868/12 is dismissed i n  its entirety as :igainst caicl rcspondcnt , with costs allcl 

disbur-seiiien(s to S ~ L I ~  respondent 3s taxed by tlic C'lerlr o f  tlic C'ourt, and the Clcrlc is directed 10 

enter juclgmenl accordingly in Iivor of said respondent; atid i l  is rurthcr 

ORDHIED that the motion, pursuant to C'P1,II 32 12, of defendants Capc Sag 

Developcrs, LLC and C'apsag Harbor Maiiagemcnt, LLC' (motion sequciicc numbcr 002) is 

gratitccl and tlie coi-tq>lnint bcariiig Index N~i~nbcl- 100867/12 js clismissccl with costs and 

disburscmcnts to said clekiidaiit~ ;is tasctl hy the Clerk upon [lie submission of an appropriate 

bill of 

Dated : 

costs: and it is fin-thcr 

OICDGRI~III that the Clerk is directed 1 

New Yorlc, New Yorlc 
(lctobcr 3 , 2012 
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