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PARTY.INDEXNO.

i ;SEQb‘ND‘aRb‘PARTY INDEX'NO. - 590664/07

 ETNACO ,ULTING ETNACONSULTING
| STRUCTURAL ENGINEERING, ETNA .
(CONSULTING SERVICES, INC. and EDY ZINGHER,

Second Thlrd Party Defendants

N ' “The followmg papers weré read on this motion by defendantlthlrd party plaintiff for partial
L summa\ j}\dgment pursuant to CPLR 3212, ’ ‘

PAPERS NUMBERED

Notlce of Motlonl Order to Show Cause — AffldaVIts — EXhlbltS

Answermg Affldawts — Exhlblts (Memo)

Replying Affidavits (Reply Memo)
“ Cross:Motion: [ ] ves "M No
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. T

. "The followmg facts are undlsputed unless oth lse mdrcated Plarntlffs are the owners

r'\‘

,iffthe shares assrgned te F’enthouse B at the resndehtral cooperatlve burldlng located at 40 East -

O‘h Street New York New York (the premlses) 40 East 80 is the: cooperatlve corporation

whrch owns the bundrng Penmark was the managlng agent of the bulldlng untlI January 2010,

In July 2003 the Bakers drscovered that severe water and/or morsture mflltratron into
' the apartment had caused a severe moId condmon in the apartment The Bakers notified 40

F East 80 Penmark and the rndwrdual members of the board. of directors. The owner of

e ! The facts are taken from the thlrd venfled amended complaint, affidayits, and documentary
ewdence filed by the parties.
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rAmbrent mSpected the ap.artment and per‘fo‘rn‘ted addrtronal testlng Based upon Actlon 5
remedratron work, rn a report dated August 6 2003 Ambrent found that “[t}he microbial*
.remedratron procedures Were successful however, the source of the water intrusion needs to :
*ﬂ;:”:be rdentrfred and corrected to prevent further Water Ieaks and possrble subsequent mrcrobral |
|ssues rn the future” (Rosenstock Affrrm exhrblt 14 at 2) The August 6, 2003 report also
l\ stated that “gurdelrnes for fungat spore concentratrons rn an ‘average’ clean commercial building
’-“ are Iess than 700 spores/m3 [and that] indoor fungal spore concentrations are comparable to
\‘.ithe outsrde air sample concentrations” and that “two ( ) indoor air samples revealed fungal

“gpore counts of 4,744 spores/m3 and 1,167 spores/mB respectively™ (id. at 1, 2). The Bakers
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‘retam an envuronmental ﬂrm Envrronmen aIfCompllance COntrol lnc (ECC) to undertake an-

S ‘:lndependent revrew of the matter In a rep‘ortdated November 17, 2003, ECC found that (t

o morsture was found mflltratlng through detenorated flashlngs and seals along the exterior face |
f'of the bundrng n) “[ ]t the time of EEC 8 lnspectlon water had already reached interior wall
o _tpanels nearthe cellrngs of both the second floor master bedroom and flrst ﬂoor ||V|ng room
_ beneath |t " and (i) “[a] surface morsture survey of thls duplex apartment evndenced elevated

mmsture WIthln wall panels Iocated m the second ﬂoor master bedroom and first- floor I|vmg
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r\oorn"‘bt'éh'e'at‘h%:it’;“O‘d’”"“‘é’)’%hlblt 20 atwtmf "é) The.EEC' re‘port also»concl'uded that [l]rrespectuve of i

lolatlons to the bulldtng relatlng to thls mcndent (/d, exhibit 22) Defendants subsequently

nd bundlng’and nssue a l\recommendatton : ETNA tnep“ ted. the east facade wall of the Bakers :
\partment On June 1 2004 Edy ngher of ETNA wrote that “[w]e found the walls to be in
‘\'poor condltlon with detertorated spalhng mortarjomts qu of monsture dirt and growth (moss) |
3 (/d exhlblt 23; at 1). ngher stated that “our prevxous survey revealed that the cavity is
K \\\’clogged and that the wall doesn t work as desngned” (id.). Zlngher recommended that the face
. bncks be removed and replaced the back -up; masonryjomts be pointed, and that membrane
' : ‘waterprooflng (such as Tyvec) be installed.on the exterlor face of the backup block pnor to the
s installation of the brick veneer (id.). T

- Defendants subsequently hired-S. Kraus Restoration inc. (Kraus) to perform pointing
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_‘"carpet and around the starrcase In September 20

: ‘“\In February 2007 Zlngher frled a L cal Law rep ‘rt_ deemlng the burldrng unsafe due _ e

\ to spallrng concrete at the exposed face of the bundrng s concrete floor slabs and

""r':":'recommendmg that work start and contrnue untrt al of the hazardous conditions were remedied

‘(Rosenstock Affirm., exhibit 25 at 2 5) | | o
, From September 2007, through November 2007 Goldreroh Engrneenng P.C. oversaw
R the reburldrng of parapet walls and the tnstallatlon of waterprooﬁng systems. In December |
e 2007 defendants retained a contractor Corteo Constructton (Cortco) to repair the rntenor

damage caused by the water damage and mold remedlatlon The Bakers allege that Cortco

i “ﬂwas not llcensed as a home contractor in the Crty of New York, and was notquahﬂed to perform
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”‘a‘kfintouthe apa‘r\tment‘;;Anoth’er i

vember 20 2003 assertlng causes of actlon for :

i ‘Pia'inti'ffs comm’

'lbreach of contract neghgence é nd'declaratory relref'compellrng 40 East 80 to remedy the

?morsture condition wrthln thelr apartment In I\/Iarch 2005 the Bakers served and filed a flrst |
- amended complalnt alleglng addltlonal causes of actron for gross negligence, breach of
tflducrary duty, breach of the rmplred covenant of good farth and farr dealing, breach of the

o r\‘;warranty of habrtabrlrty, constructrve evrctlon and |njunct|ve relref ‘In December 2005, plaintiffs -

‘served and flled a second amended complalnt On September 22, 2008, the Court (Stallman,
' J. ) dlsmlssed the causes of action asserted agarnst the lndlwdual members of the cooperative’s

: ‘board of drrectors The Court noted that “the co- op board members ‘cannot be held personally
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breach of the ‘proprletary €a

,i(uGurevioh--Atf.- A t) Gu evic ""states that on December‘27 2011 “he- attended ‘ameeting: at thei"‘\‘ i

'_"\“Bake.rs duplex penthouse Apartment 25B wrth the Bakers and representatrves of the current:
| managmg agent of the burldmg, Douglas Elllman Management (Douglas Ellrman) (/d 'ﬂ 2).
Accordrng to Gurewch the master bedroom is Iocated on the upper floor-of the Bakers
| : apartment and the north wall of room has a Iarge wrndow wrth an adjacent door leadmg to a

balcony (/d 'ﬂ 3). Dunng h|s rnspectlon Gurevrch observed water staining, flaking paint on the

*1n moving for summary judgment, 40. East 80 argued that the third amended complaint had not

:,‘been formally served.and was therefore a nullity. .However, in response to this argument..the Bakers
wserved a-copy of the third amended complaint (Plaintiffs' Mem. of Law in Opposition, at 1).
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: wall ‘a"\nd‘oetl‘ln ] abo!

apers and proof

 submitted,

uestabhshed the' “‘proponent of a s_‘mmeryjudgment ‘ otron must make_a pnma facue

S ’"shownng of entltlemeht to Judgment as a matter of Iaw tendenng sufﬂcrent ewdence to ehmmateflrw |

i any mate’r‘lal |ssues of fact from the case”’ (Mer/d/an Mgl‘ COFP v Cfle/ C/eanmg Serv. Corp .
il .t7o AD3d 508 51 0 [1st Dept 2010}, quoting Winegrad VNeW York Ui, Med o, oovad,
J .' ‘f~‘~851 853 [1985]) A fanlure to make such a showmg requrres denial of the motion, regardless Of"
u :k\\i*‘h‘:'_""\kthe sufﬁmency of the- oppOSlng papers (399 Sma//s vAJ Indus. Inc., 10 NY3d 733 735 29080

,' Once the proponent has made a pnma facie shownng, however the burden shifts to the

o opposmg party to present ewdenttary facts in-admissible form sufﬂcnent to raise a genuine,

' trrab_le‘lssue”of faCt”'(Sum/tOmo M/ts'rr/ :Bank/ng Cormp. v Cred[t Suis'se,“89 ADBd 561_, 563 [1st -
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[* 10} .

rk hired. an unllcensed contractor Cortco Wthh pro ’\Ided sub par work and caused . |

,:'.‘, add|t|on‘al damage to the premlses o |
_ Gross negllgence “dlffers in‘kind; not only degree from claims of ordmary negllgence
(Colnagh/ u S A v Jevvelers Protectlon Servs 81 NY2d 821 823:[1993)). To const|tute gross
‘-f“_:»-negllgence a partys conduct ‘must smack[] of mtentronal wrongdomg’" or“evince[] a reckless =
o ‘{j‘r“mdlfference to the rlghts of others (Sommer 4 Federal S/gna/ Corp., 79 NY2d 540 554 [1992]
o \'quotmg Kal/soh—Jarcho ; Inc. v C-/ty of New York 58 NY2d 377, 385 [1983]). “Stated dlfferently,
a party is grossly negligent when it fails to exercnse even sllght care . .. or slight di.ligence”

o (Ryan v IM Kapco /nc 88 AD3d 682, 683 [2d Dept 2011] [mternal quotation marks and
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[ 11]

:_in’te:ntibrlal‘rrl'i‘sbbr\ld‘u\Ct i

--"’The Bakers co‘ntend in opposrtron that there Is' a_n rssue of fact as to whether 40 East.

80 'and Penmark s actlons warrant punltlve damages —‘4‘0 East 80 ahd Penmark have

 ‘ “'Cons;lstently denled that they are entrtled to any remedy, and have rejected therr requests for an

R

| V:abatement of marntenance durmg a three year constructrve evrctron Accordlng to the Bakers

'Penmark S own consultant Edy Zrngher recommended"that certaln work be done to address
"damage and deterroratron to the brickwork, facade; walls and ‘parapets, and 40 East 80 and

Penmark simply rgnored those recommendahons The Bakers further rely on the fact that

| ?"_:\\;Cortco was unlrcensed and caused damage to the apartment and their personal property
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12 ...

‘ The purpose of punltrve damages (rs not to compensate 'the‘rnjured party but to punlsh o

‘rve ‘re "‘”f"must be drsmrssed

'be\cause the Bakers have an adequate re edy at law rn the form of money damages and'is

?' now moot because alI necessary exterior: reparrs have been made to the apartment
In opposrtron the Bakers argue that as of December 2011 there was still water
‘lntrusron rnto the Bakers apartment and that recommended remedratlon work (i e, “the weep

holes) had strII not been performed The Bakers marntarn that they are entitled.to a mandatory .

‘rnjunctron () restorrng the apartment to its orrgrnal condmon before the water rntrusrons

’ ‘f'_vrncludrng rep‘lacrng the\krtchen as the Bakers had lt; and (i) directing defendants to arrange and

~-pay forthe work recommended by Michael GureVEtch, to be started and completed within a

vgreascdnable'time‘(\Plaintiff‘s’ Mem. of Law in Op"p”os"ition‘, at27y. ‘In'reply, Penrhark points out that ~
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(23] v

|t isno longer the m“anaglng agent of the bulldrng and‘ls therefore not ina posmon to make’ ﬁ

rl). DRI

" f;o‘mltted]) leen that‘F’

lh\c use of'aotlon is dismissed as agamst Penmark .
: 4 \ Declaratory R’e//ef & o
F’enmark argues that the Bakers request for a declaratron must be dlsmlssed because :
o 'therels no actual ||ve controversy sunce all neoessary repalrs have been made to the: |
: 15___”apartment In response the Bakers agam point out that as of December 2011, there was still
i water |ntru510n rnto their apartment and that certaln remedlatlon work had not been performed
| \The Bakers contend that they are entltled to a deolaratron that defendants are obllgated to

undertake the repairs, correotions, a‘n‘dre’medi_ation recommended by their experts. In reply,
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and must be dlsmlssed

ls‘dupllcat;ve of thelr breach of i o

'c'ont'ract cla‘lmf "Sbeorﬂcally,*’ 0 E‘ast 80 oontendsuthat'the' second and thrrd amended

e,

'\‘f.\\complamts repeat the allegatrons of the breach of contract cause of aotron and assert the: exact

‘:-’;‘same olarm for damages Addltronally 40 East 80 malntalns that the duty allegedly breached

i f‘»'by 40 East 80 is’ the duty oon_,f “otually owed by the Bakers pursuant to the propnetary Iease

In opposrtron the Bakers contend that the negllgence Is claim is based not only on 40
: r‘:"East 80s farlure to satrsfy rts oblrgatrons under. the prOpnetary lease, but also on its drsregard of

Multlple Dwelllng Law § 78 Admlnrstratlve Code §§ 27-2005 and 27-2027, and Local Law 11,

The Bakersargue that the negligence claim'is allsoprernl'sed‘ on: (1) defendants’ failure to
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[* 15].

| .""\'}’365 [1st Dept 2007] quotln‘g Loom/s v C/vetta w\or/nno Constr COfP 54 NY2d 18, 23 rear g

e den/ed 55 NY2d 801 [1981])

Here although the Bakers ﬂrst allege‘\ wolatlons of Multlple Dwelhng Law § 78

Admmnstratwe Code §§ 27 .20053 and 26 202.\;,_-;\ and Local Law 11.0n opposmon to the motlons :

i 3 Multlple Dwelhng Law § 78 states that “[e]very multlple dwellmg moludmg its roof-ar roofs; and
i.every part thereof and the lot upon'which it is situated;.shall be kept in'good repair.”. Administrative Code i
§ 27 2005 (a ( ) provides that:* [t]he owner of a multiple dwelllng shall keep the premises:in-good repair.”

A Admlnlstratlve Code § 27-2027 (b) states that “[t]he owner of a dwelhng shall- provide:and-

mal‘ntam drainage.from:all.roofsto.carry off.storm water to.preventit from; druppmg to:the ground, er-from-
causmg dampness in walls ceslmgs and open spaoes
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: amended on rearg 41f

allegedly caused by d ‘endant s farlure to repalr a Ieak above plarntlff’s umt ina cooperatrve £

i complex The plamtlf moved for Ieave to amend the complamt to add a clarm for neghgence for \‘ i

| noneconomrc damag‘ THe Court held;th“at;‘.‘. s
, mended complalnt seeks to recover damages for property damage
and; personal ries allegedly ‘sustained:due to a negligent failure to correct
“dangerous ‘conditions ‘on the “premises, ‘of ‘which ‘defendant” had actual or
“constructive notICe and thus sufficiently alleges the breachofa duty of reasonable
“care rndependent of defendant’s contractual duties and resulting in noneconomic
‘_damages to set forth a separate claim’i in tort” (/d at 1198) \

= [t]he propose'

e In’thrs‘case;"the Bak‘er's negligence claim is not duplicative of the breach of contract”
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Ho! plamt "ﬂ 121) However the Bake‘rs have falled -

o ‘to plead or establlsh in thelr opposmon_papers the exnstence of a duty mdependent of 40 East

' “80 S obllgatlons pursuant to the proprletary Iease (see Baker v 16 Sutton Place Apt Cormp:, 2.

- AD3d 119 121 [1st Dept 2003] [grose negltgence clalm Wthh arosefrom defendants fallure to L

make repalrs requ1red by proprletary Iease was dupllcatlve of clalm for breach of the Iease]

iy : Wapn/ck v Seven Park Ave: Corp., 240 AD2d 245 247 [1st Dept 1997] [tenant shareholder’s

gross negllgence claim based on cooperatlve Corporatlon s failure to make certain repairs and

| _ rmprovements was a breach of contract claim, absent an allegat:on of-a duty owed mdependent

-0of: the contract (the proprletary Iease)]) : In any event, the”Court finds that there is no evidence
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ina mahner\‘that‘ although not expres‘s Pr ‘hlblted by the Contract would deprlve the other v ‘

:‘;‘}fil"'f”'party ot -’_ e n-ght*to recenve the b \ flts of the contract (see Sk/llgames LLC v Brody, 1 AD3d
s 247 252 [1st Dept 2003] Jaffe v Paramount Commun/oat/ons 222 AD2d 17, 22-23 [1st Dept
".‘\”1996]) A clalm for breach of the tmphed covenant of good falth and falr deallhg claim:is
| dupllcatlve of a breach of contract clalm where it relles on the aame facts and seeks identical
5 s ‘_damages (see /-\mcan Hold/ngs Inc. v Canad/an /mper/a/ Bank of Commerce 70 AD3d 423

‘, 426 [1st Dept] /v den/ed 15 NY3d 704. [2010]). Here the Bakers good faith and fair dealmg

claim merely repeats the allegahons of the breach of contract clalm ie., 40 East 80 failed to

i --malntaln‘the bulldl‘nggand apartment in g_ood reparr. “Accordmgly, the seventh cause of action
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Construetive Evision

| lalm |s dupllcatl\-/e of“a’claylr.r“; for b’r‘each of the \tvatranty of abttablllty (see E/kman % Southgate
'Owners Corp 233 AD2d 104 105 [13t Dept 1996] see a/so Phoen/x Garden Rest v Chu 245
Lo g :\I,‘ADZd 164 166 [1st Dept 1997]) Based upon thls authorlty, the Court dlsmlsses the nlnth
g .ycause of actlon i o s \
6 'Injunct/ve' Re/ief

40 East 80 contends that the cause of action for lnjunctlve rellef repeats the allegations

" ,of the breach of contract clalm thus demonstratlng that the Bakers have an adequate remedy

_uat law 40 East 80 also: submlts a transcrlpt of a Housmg Court proceedlng argulng that the
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[* 20]

40 East 80 has alled to meet its. burden on summarytjudgment to dlsmlss the Bakers

L ”:se of actnon for mjunctlon rehef Contrary to 40 East 80 § contentron the Bakers do not

f ave an adequate remedy at law The Bakers are seeklng equrtable relief agalnst 40 East80 :
re‘sulttng from the drsruptton and mconvenlence from the persrstent water Ieaks into their
: apartment F‘urthermore the fact that the Bakers commenced a Housing Court proceedlng and :
b \.subsequently wrthdrew that prooeedlng is of no'moment. That proceedlng was withdrawn

B2 wrthout prejudrce with Ieave to renew at a later date” (Sohultz Affirm., exhibit M, at 16).

, Q,Moreover the Bakers have dtsputed 40 East 80" s posrtron that all repairs have been made to- '
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re Were no w

reports.

(Chanos”v MADAC LLC 74 AD3d 1007 1008\[2d Dept 2010])

| 8 Pun/t/ve Damages

40 East 80 argues that the Bakers request for punntrve damages on the gross

-‘_‘:‘;neg‘;lrgence breach of frduCIary duty, breach of the |mpI|ed covenant of good farth and farr
:‘ dealrng and constructlve evrctron causes of actron must be dlsmrssed as those causes of actlon_v
'\ rare duplloatlve of the breach of contract and breach of warranty of habltabrlrty claims. ln ~
| addrtron 40 East 80 contends that the Bakers are not entltled to pumtrve damages on the

”'brea‘ch"‘of w‘arranty of’ha'bitabil‘it_y claim 'because‘t'here |sno public porli\cyfinthisIandlord—tenaht
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trve evrctlon clalms [P]unrtlve

ty Hases where the Iandlord sf

Hk Co vRando/ph 140 AD2d 245 249-" :

80 s actlons were |ntentlonal or

gliy, the Bakers' requ st |

Accordlngly lt IS

ORDERED that the motlon (sequence number 021-« of defendant/thtrd party plarntlff

e Penmark Realty Corporatron for partlal summary Judgment is granted and the second flfth

- and tenth causes of actlon and plamtrffs request for punmve damages are drsmlssed and itis

L

i further
ORDERED that the motron (sequence number 022) of defendant 40 East 80 Apartment
".rCorporatlon for summary Judgment is granted to the extent of drsmrssnng the frfth sixth,

\seventh and nrnth causes of action, and plaintiffs’ request for punltrve damages but is

other\lee denled and it IS further
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ORDERED that counse! for Pen

s order with Notice of Entry
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