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~Jgainst-

THE CITY OF PEEKSKILL and HOWARD JOHNSON and
DIANE JOHNSON,

Defondants.

THE OITY OF PEEKSRILL,
Third -Party Plaintift,

-GBS

HOWARD JOHNSON and DIANE JOHNSON,
Third-Party Defendants.
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Plaintiffs roside ot 330 Depew Straet in the City of Poekskill in g home they have

seounied for mote than 48 vears, Thedr propenty Hes betwesn Depew Park to the sastand




the Hudson River to the west. The property Is bisected by & natural stream running in a

gen mi northisouth direstion. The stream originates in Depew Park and rung downhill to
an open channal through several properties before passing beneath Depew Straet and re-
sntering the stream that bisects plaintiffs’ property. Several hundred fest south of the
property the stream passes beneath Requa Strest in a culvert designed for fhat purpose.
The water than continuss down to the Hudson River

Plaintiffs claim that prior to The City of Peekskil's (*the City) "Depew Park Drainage
Project” {the *Drainage Project’) they would sxperisnce occasional, minar overflows of the
siresm, fypically during 8 hurdicans and other intense rain events. Y%}esg sverflaws wauld
briefly cover & small portion of the southerly end of their property and then quickly

thssipats

in 2001, the Tty undertook the Drainage Project in and sround Depew Fark The

project involved piping the opan drainage way betwaen the Park and Depew Strest, while

doubling the numbser of pipes ysed to canry the drainage beneath Depew Street on the
plainiffs propety. Plaintifis’ e;ﬁ;rméz?ssaﬁ{i concerms to the City sbout the impact of this work
un their propaty and weare tald that thers would be less water discharged on ’i&eéfr-gr@&f‘iy
upa : the complation of the project. Plaintiffs were also told that the City would clear the
Ra&;ua Straet culvert of accumulated trees, lsaves, frash and debris which had historicaly

i}eﬁnsmgge:«d and which nskad storm water backup and flonding on thelr property. The

sulvert sntrance is an property owned by defendants/thivd party defendants Howard ang

Dians Joehnson,




water causing a food in their basement 4 fest in depth. Also a lorge brown ke lonmed

hahind thel house,

Flaintiffs commenced this action against the Oty seeking to recover for prapstty

damage claiming that the fiooding is a continuing nulsance and frespass. in they

somplaint, plaintifls allege tha
fiowing on o thek property. ?{sﬁﬁé{, they claim 1§%§&y¢;wg§§m§$§eﬁi by the Gy regarding the
project. Flaintiffs also allegs that the Chty failed o properly remove the debids from the
Requs Street cutvert 83 1t had promised. When plaintiffs learned that the Requa Strest
culvart is on the Howaseds' property they added the Howards as defendants in this action,
in their second cause of action plaintiffs é§§e§e thay havs suffersd 584, 582 35 in property
a8maues.

After baing served with the complaint, the ity commenped a third party sohion

i

{agm'ﬁ%& the Howards. The City noted that in 2008, R made soveral altempts 1o gain ateess
i the culvert on the Howards' property in ordsr to remove debris but the Howards would
not parmit the City on 1o the property. Nevertheless, t%‘*@ City notes that the Howards are
responsibls fur the m&m@nanm amﬁ cleaning of the culvert In 2008, the City saain
unsussessiully trisd to gain access fo the culvent.

On June 35, 2011 the City issued a cods vilation to the Howards regarding the
bibcked culvert and demanded that the culvert be clsaned by August 1, 2011, On August

23, 2011, ancther violation was issued when the culvert remained blocked,
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: Decision and Order dated May 7, 2012, the City of Paekekill City Court (Wil

Maher, i‘x found the Howards quilty 6? violating section 481-11 of the Code of the Gty of
Poakskill for their failure to clear the blocked culvert,

Flaintiits now move Tor summary udgment declaring that the Gy is Habie for the
fioading of thelr property and an order dirscting it to abate the storm water flow to that
which pradated the Drainage Project and send this case to & hearing on damages. In
support of thelr motion, plaintiffs submit the sffidavit of Richard J. Riesdorph, P.E., 3 New
York Siate losnsed Professional Engineser {who is also their son) who detailsd the Oity's
naghgence in the implementation of the ij?minégs Project and the adverse impact of that
negligence. It was Riesdorph's opinion that the City's piping of what had been an open
watarsourse above the property. it doubling of the number of pipes discharging onto the
p-m;pfgﬁgm@ fts replacement of corrugated pipes with “smoothwal” pipes under Dapew
Strent, have dramatically increased the veloolty and srosive impact of the stonm water
traversing the property. Further, the fallure of the City to ensurs iﬁat the Ragua Strest
sulvert be properly maintained by the Johnsaons resulter in additions! fisoding.

in opposion, the Cdy am;aﬁa that there are issuss of fact which preciude summary
fudgment in this matier. Fist, the City notes that the ooding which caused the plaintiffs’
property damages soourred diring Hurricans Irens which, untit Hurricans Sandy, was the
largest and most expensive natural disaster inthe history of the state. The City also srgues
that thera is 1o obisclive proof that m@re Was an increasea in the water's volume of velosity
on plaintffs’ property. Finglly, the City argues that thers is no proof that the lgok of
maintsnance of the Requs Street culvent caused flooding to plaintiffs’ propedy. Rather, the

fioading could have been caused by Murricane frene.
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The J@%@s}sﬁ%ﬁég_éim oppose plaintitfs’ motion on the grou mi thal it is premalive sincs
ﬁsm\é:sw is nol complate.

With respect o the Johnsons' opposition, the plaintiffs nole that they merely
submilied an attorngy affirmation which is of no probative value.

The City cross moves for an order dismissing the complaint on the ground that the
alleged nuisance and trespass was creatad in 2002 as a result of the Drainags Project and
the solion is barred by the stalide af‘iimait@ticms: since plaintiff did not commence this sotion
one year and ninety days after the alleged neglivgent design and nstallation of the storm
drainags system. The ity also olaims that itis immune from sult because the desian and
instaliation of the storm drainage system was a discretionary act, therefore. # cannot be
held Hable sven If plaintiffs can eslablish negligence. The City siso arguss sines the
Howards sre responsible for maintaining i?ﬁeéf portion of tha waié‘rmws& Roannct be hald
iahle far their faiture to maintain the Requa Street culvert,

i cpposition fo the cross motion, the plaintiffs argue that the action is not tme
barred because this case is not based solely on negligence but alse on & daim of
continumng kespass and nmanm Plaintiffs also argue thatsach food is s SEw acouTence
and the one year period starts after each one. Therefore, this action is limely. Plaintifts
further argus that the Cly is not immune from suit becauss municipalities are not immune
from suit for negligent s&x&ei@ﬁ%&sﬁi&&a&e:aﬁ? thelr sewer systems. Further, sven i the City s
fmmune hers faffiomatively assured plaintiffs that the Deainags Project would not increase
the water on thel property. Thersfora, the City assumed a duty to plaintiffs which they

breached,




& partty mﬁk&ﬁg surmary _;’&ﬁ"ﬁ}ﬁ?&fﬁ bears the initial burden of affirmatively
demonstrating iis entitlement to summary judgment as a matter of law. (See Winegrad v
New York Univ Med Cir, 684 NY2d 881, 883 §§198f'5‘§:; Alvarez v Prospect Hospital, 68
MY 2d 330 {1888). “Once this showing has been made .. the burden shifts to the party
opposing the motion for summary §£sé§ir€z‘mm 10 produce evidentiary proof in admissible form

sufficient 1o astablish the ﬁ‘xm'{{%i}{:ﬁ\ of ma%&:riai issues Of fact which wmaguire 3 tngl of the

action” {see Suckerman v. City of New York, 48 NYZd 557 1880l
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His sottied law thata ;:aa'rtyz seeking & praliminary injunchion pursuant o UPLR 8301
"must prove three things: {1 } 3%@3%&&:}6 of his ultimate success on the mernits (2} iteparable
é;ﬂ}g;z;é:;‘-y o him absent granting of the prefiminary injunction: and (3) 8 balancing of equities”

in his favor (Albes v Solork Asspoiates, 37 AD2d 835 {265 Dept 18710




Here, plantiffs havs not establishad entitiement o summary iudgment sesking

injunclive reliel. Notably, there are questions of fact reganding whether the  Drainags

Project inoreased the volume and valoaity of water causing the water flow to sicesd the
streamt’s natural boundgries andior whather the flonding was causad sololy by Hurrinane
frene. Thus, plaintiffs have not demuonstiated 2 bkelihood of sucoess on the maerils.
Warsovsr, sinos R s nol aﬁié’ai’iéﬁ'—sﬁi f?ﬁ;& Drainage ?‘m;‘agiﬁ was the causs of the Togding
sypatisnoad by plaintiffs they cannol cstablish ireparable iniwry In the abssnos of
nunctive eliet. Further, gfaiwﬁf&s request for monstary 'és‘af.rzag@z& i1 this lgwsuit capable
of caloulation does not constitule treparable harm (see Scofto v Ml 318 ARG 18P
Dept 1698]), Finally, in view of the factus! issues in this case, the balancing of the squities
is nat in favor of plaintifts.

Accordingly, plaintiffs’ motion for summary udagment and seeking injunciive relief

is DENIEDR {we Byme Compresssd & Eqguip. Co. v Sperdind, 123 AD 29 388 508

NY.B2d 583 27 Depti 9801 Becauss defendant raised lasuss of fast & olaim b g

parmanant Injunction can have only be issued after 8 full trial a5 it cannot be rescived on

e basis of the papers submitted b,

The City's Cross Motion to Dismiss

The Cily s axs to dismiss the complaint on the ground that the action is ime barrsd
as the Drainags Project was wsﬁééeﬁéﬁ in 2002 and any allsged negligenes could only
have ovoutted then and notin E%;}H whem the flooding ocourred. Howsver, in view of the
@ﬁésiiw of fact regarding the causation of the flooding on plaintiff's property and, ¥ caused

by the City, whather the flooding B 8 continuing trespass and nulsance during hagwy raing

the question of whether the action s tme barred is a question of fact (See og

¥




Bloomingdaies, Ino. v New York City Tr. Auth., 52 A.D.3d 120, 850 N.Y.S§ 2d 22 [1° Dept
2008},
With respect to the City’s claim that the complaint must be dismissed besauss s

immung from Sabilty and the Johnsons are responsible for olearing the Regus Strest

wivert not the Clty, plaintif's have mised 8 guestion of fac §§ij§f§z§§?§?¥"ég whether the Gty in
its 2002 felter to plaintiffs assumed the rasponsibility of ensuring there would be lass water
o0 plaintifs proparty and that the Requa Strest mix«‘aﬁ: waukﬁ ba clearad inag May 1, 2008,
fotter waillen by §3§ rector of Public Works Richard M. DiMarzo, in response 1o plaintify’

sialed inselevant part " can assure gf{}u thateven though the pipss are brges, the amound

of watler will be less " Wih respen! to the Regua Street culvert, Mr. DiMarzo stated "The

inlat to the pips under Re*:;ma Strest will be cleaned put as the jobs near completion ™ Yet
he Hequa Strest culver! was never cleansd by the Ty,
Based on the foregoing, the Tty s cross motionto dismiss the gﬁ:@m;}iz;g ntis DENIED.
The parties ara di rected to appear in Settlemeant Conference Part on Februgry 24,
2014 room 1800 &t 9:30 am. for further progeedings.

Datad: White Plains, New
December § 2013

York

SRS Sunynany dusuneniRivedomh v Paskehill (2 84 1

2




