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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 45 :

JEFFERIES FINANCE LLC, o
| Plaintiff, o | ~ Index No. 651507/2016 B
~against- - " DECISION AND -
| | . ORDER |
BGC PARTNERS, INC. et al., Mot. Seq. 001 & 002
Defendants. | -

-- : ‘ X
HON. ANIL C. SINGH, J.: -

In this action for, inter alia, breach}; of contract, actual and constructive_f:
fraudulent conveyance, and unjust enrichment, Jefferies Finance LLC (“plaintiff” or -
“Jefferies™) alléges that the named défendants unlawfully received assets that

rightfully belongs to plaintiff, which ar_isefoﬁ:t of ‘an agreement by and among

- Jefferies, GFI Holdco, Inc., and JP.I_.v ‘ |

Defendants’ Michael G.OOCf:l‘ (“Gvooch?’;),‘Colin Heffron (“Heffron”), jersey . :
Partners, Inc. (“JPI”), JPI Holdinghs LLC -(“:IPI Holdings”), and New Jl_" LLC (*JPI;
LLC” collectively and together with Gboch, Heffron, JPI and JPI<I-vIolvdings,’ the “JPI
Defendants”) move to dismiss the compléiht ﬁﬁrsuan_t to CPLR é21 1(21)(7) for failure -
to state a claim (mot. seq. 001). DéfehdéntsfiBGC Partners, Inc. (“BGC”) aﬁd GFI.

Group Inc. (“GFI”) move separatel'yv to dismiss the complaint pursuant to CPLR;‘
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3211(a)(7) for failure to state a claim (mot. lse:_q. 002). Plaintiff opposes. The motions

have been consolidated for purposes of this decision.

Facts

The root of the underlying action arises out of a $4 million fee in connection
with an alleged breach of an agréement_entéred, into on January 15, 2015 by and
among Jefferies, GFI Holdcv:o‘, Inc. (“GFI”)V and JPI (;che “Side Fee Letter”). Prior to
the Side Fee Letter, Jefferies agreed to pro,\{ide $347 million in loan financing to
GF1I, formed by Gooch and Hefﬂoh to support a merger betweeﬁ GFI Holdco, Inc. ’.
and CME Group, Inc., an options and future exchange. Although the merger never |
occurred, Jefferies alleges it is still owed thé commitment termination fee as outlined

in the Side Fee Letter.

After the failure of the GFI-CME merger, BGC acquired GFI in a multi-stage
hostile bid takeover. In Februéry 2015, a.’ma.jority of shareholders of GFI tendered.
their shares to BGC in exchange of $6.10 per share. Secénd, BGC acquired the
remaining portion of GFI’s comrrilon: stoqk-gl in January 2016 through a baék-end_
merger. The result of this takeover is that GFI is now the wholly owned subsidiary

of BGC.

Pursuant to this take-over, JPI merged into JPI LLC, which took on all of JPI’s

assets and liabilities, including the GFI shares and the commitment termination fee
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as it pertains to the Side Fee Letter. Common stock of the now disbanded J PI became
common stock in New JP, Inc. JPI LLC transferred the GFI Shares to JPI Holdings, ;

which subsequently transferred them to New JP, Inc The result of these transactions

is that the liabilities of JPI remained with JPI LLC.‘«

New JP, Inc. then merged w1th and into a BGC sub31d1ary, JPI Merger Sub 1,
Inc. Next, New JP, Inc which was the remammg entity after the merger with JPI

Merger Sub 1, merged with and into Me'rger' Sub 2, LLC, with the result being that -

Merger Sub 2, LLC is the survrvmg ent1ty Merger Sub 2, LLC subsequently merged .

with and into GFI, with GFI as the surviving entlty

In its complaint, plaintiff allegeé a cvau‘se o'f action for breach of contract -
against GFI, JPI, JPI Holdings and JPI LLC (count 1) See Compl. {51-57. Plaintiff |
also alleges a cause of actlon for actual and constructrve fraudulent conveyance
under N.Y. Debtor and Credit Law §§270-81 as_against all defendants other than JPI |
(count 2 and count 3). See Compl. ﬂ5>8'-65;'6‘;6-69 Under' count 4, plaintiff alleges a‘
cause of action for unjust enr_ichment:against all named defendants. See Compl.

1970-73.

1 plaintiff agrees that New JPI Inc., JPI Merger Sub 1 and JPI Mérger Sub 2, LLC no longer exist and that plaintiff
“does not intend to pursue its claims against these three entities.” Opp. At 9, fn. 6. Therefore, New JPI Inc., JPI ,
Merger Sub 1 and JPI Merger Sub 2, LLC are dismissed from the action. Similarly, plaintiff’s causes of action against
BGC for unjust enrichment and constructive fraudulent conveyance and against JPI LLC for actual fraudulent
conveyance are also dismissed as plaintiff has abandoned these claims. *

l3.‘
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Analysis
- Legal Standard

On a motion to dismiss a complaint for failure to state a cause of action, all - |
factual allegations must be accepted as truthful, the complaint must be construed in |
the light most favorable to plaintiffs, and plaintiffs must be given the benefit of all

reasonable inferences. Allianz Underwriters Ins. Co. v. Landmark Ins. Co., 13

A.D.3d 172, 174 (1st Dept 2004). The court determines only whether the facts as

alleged fit within any cognizable legal theory. Leon v. Martinez, 84 N.Y.2d 83, 87-
88 (1994). The court must deny a motiovn todisrhisé, “if, from the pleading’s four

corners, factual allegations are discerned which, taken together, manifest any cause

of action cognizable at law.” 511 West 232" Qwners Corp. v. Jennifer Realty Co., .

98 N.Y.2d 144, 152 (2002).

“[N]evertheless, allegations consisting of bare legal conclusions, as well as
factual claims either inherently incredi‘ble or contradicted by documentary evidence,

are not entitled to such consideration.” Ouatroéhi v. Citibank, N.A., 210 A.D.2d 53,

53 (1st Dept 1994) (internal citation omitted).

GFI’s Motion to Dismiss Plai'ntiff‘ s Claim for Breach of Contract

GFI’s motion to dismiss plaintiff’s claim for breach of contract is denied. In

~ order to plead a breach of contract cause of action under New York law, a party must

assert that the plaintiff and defendant made a contract, that consideration existed,
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that the plaintiff performed, that the defendant breached the contract andrth_at the = .

“plaintiff suffered damages asa conseq.uence. :-See Cobble Hill Nursing Home, Inc. V. |

Henry and Warren Corp, 74 N.Y.2d 475, 483 (1989); Noise in the Noise in Attic

Productions, Inc. v. London Records, 10 A.D.3d 303, 307 (1st Dept 2004). Plaintiff

does not dispute that the Side _Fee ‘g‘l;vett_er was sigrled by J efferies and JPI. Instead,
plaintiff alleges that it hasa valid cause of action against GF1 for breach of contract

because GFI is an indirect successor—in,-inter_est;to JPI’s liabilities. See Opp. At 9.

Ordinarily “a corporatioh that purchases the assets of another corporation is

not responsible for the l1ab111t1es of the seller corporat1on Kretzmer v. Firesafe

Prods. Corp., 24 A.D.3d 158 158 (lst Dept 2005) However the Court of Appeals

has recognized four exceptlons to th1s rule and a successor corporat1on may be held
liable where “(1) it expressly or 1mpl1edly assurned_the predecesso_r s tort llablhty, f
(2) there was a consolidation or merger of _seller and purchaser, (3) the purchasing

corporation was a mere COntinuatio_h of the selling corporation, or (4) the transaction -

is entered into fraudulentlyto escape such obligati'oris_.” Schumacher v. Richards

Shear Co., Inc:, 59 N Y. 2d 239, 245 (1983)

Plamtlff alleges that GFT entered into a “de facto” merger under the third
prong outlined, supra. A de facto merger v“occursvwhen a transaction_, although not *

in form a merger, is in substance a consolidation or merger of seller and purchaser.” |

Miller v. Forge Mench P’ship Ltd., 2005 WL 267551, at *7 (S.D.N.Y. Feb. 2, 2005).
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Multiple factors may be considered in deter'minin‘gv whether a de facto merger has
occurred including continuity of ownership, cessation or ordinary business and
dissolution of the acquired éo_rporation, assumption by the successor of the liabilities
ordingrily necessary for the uﬁinterruptcd continuation of the business of the

acquired corporation and continuity of management, personnel, physical location,

assets and general business operatién.See Matter of New York City Asbestos Litig.,

15 A.D.3d 254 (1st Dept 2005); Fitzgerald v. Fahnestock & Co., 286 A.D.2d 573
(1st Dept 2001).

However, the “doctrine of de facto merger in New York does not make a

- corporation that purchases assets liable for the seller’s contract debts absent

continuity of ownership.” TBA Global,.L'LC v. Fidus Partners, L1LC, 132 A.D.3d -

195, 209 (1st Dept 2015) quotiﬁg Cargo Partner AG v. Albatrans, Inc., 352 F.3d 41,

46 (2d Cir. 2003). In other words, continuity of ownership must be present in order
for the court to rule that there is a de facto merger. Continuity of ownership exists
where

The shareholders of the predecessor corporation become direct or
indirect shareholders of the successor corporation as the result of the
successor’s purchase of the predecessor’s assets, as occurs in a stock-
for-assets transaction. Stated otherwise, continuity of ownership
describes a situation where the parties to the transaction ‘become
owners together of what formerly belonged to each.’ '

Matter of New York City Asbestos Litig., 15 A.D.3d at 256 quoting Cargo

Partner, 352 F.3d at 46.
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However, continuity of own'e'rShip'vis' absent where the buyer “paid for the

seller’s assets with cash, net with .its ov_vn'stock.” Id. at 256. Here, the hostile
takeover occurred in two phases, In the“ﬁrst, phase,. nearly two-thirds of the GFI’s -

- shareholders tendered their share to BGC i in’ exchange for $6.10 per share in cash.

Compl. ﬂ30 Afterwards, multiple sub51d1ar1es of BGC acqu1red the remaining GFI )

shares through multiple back-end mergers.»Com‘pL 932-42. These back-end mergers
were governed by the Agreement‘ and Plan ef M_erger, dated December 22, 2015. ) :
This agreement states that. N |

(i) each share of New JPI Common Stock beneficially owned directly -
or indirectly by Mr. Gooch-or Mr. Heffron shall be converted into a
number of shares of BGCP Common Stock...and (ii) each other share
of New JPI Common Stock issued and outstandmg .shall be convert_ed 3
into...(B) a number of shares of BGCP Common Stock..

§1. 7(b)

GFTI’s allegation that the owhers ef Jl‘)Iv.di:d, not become owners Qf GFI and.:'

were instead divested of their interestsi in :G‘F-I is misguided Plaintiff adequately

alleges that through a complicated series of mergers the owners of JPI became

" stockholders in BGC with GFI becommg the wholly owned sub51d1ary of BGC.

As aresult, there is a question of faet, particularly at this preliminary pleading -

stage as to whether this asset transfer_was. aceomplished through a cash transaction,

which precludes a de facto merge_r, or Whether it was a transfer of stock, which is"

evidence of a de facto merger. In such instances, where it is unclear, courts have
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denied motions to dismiss. See State-Farm- Fire & Cas. Co. v. Main Bros. Oil Co.,

101 A.D.3d 1575 (3d Dépt:-20i2-);" Llllimb_ard V.-.'Maglia; Inc.., 621>_F.Supp. 1529
(SDN.Y.1985). . - | o
Additionally, at fhis vpr.éli'minary stage, -th_e éﬁoraplaint adequately .a_ll‘ege.s fact.s
sufficient to support a theofy Qf Suqceaadf li'abi'lvi:ty, against GFI under the fraud
exception. “By raising issucsiof fact as to ._it”s »claimé ’_uader rthé D_ebﬁ)r aad Cr'éditor |

Law, plaintiff raised an issue of fact‘as'tq the fraud exception to successor liability.”

E. Concrete Materials, Inc. v. I.)e‘,R_a;sia Tenhis Co‘nt'racto‘r.s; Inc., »129 A.D.3d 510, .
513 (1st Dept 201 6)..As the cdrﬁpieiiﬁti }adequaté.ly;state.s a claim.fc))r actual fraudulent -
conveyance against GFI, inﬁa; and alleges fac’ts:".sufﬁci_ent_ ta su}aport a ‘Eheor}/‘:of
successor liability.agains£ GFI under the de facfa mérgér and fhe fraud exceptibns, | :

GFTI’s motion to dismiss is deniéd‘.‘

Defendants’ motion ta disrﬁiss plairfltiff’.s-clai‘vrbri for A'ctaalvFrauduleI}t Conveyanae
Under CPLR 3>016(b), “Whéfe a c_aus!‘e’»o.fi aation or 'defensé ia based.upon
misrepresentation, fraud, rr‘iistak‘e;, Wlllful defauit,..breaCH of trﬁst or ﬁndue iﬂﬂuénce,
the circumstances constifuting t:vhe:\%/‘rong_shasll-‘ bé stated in defail.” In an action for
fraad, the “plaintiff must 'pfove _a miSrﬁefﬁrese_nta‘Fi.o:ri or .a:maté.rial' omiSsion of flactv .v
which was false and known‘t__(b) be fal.s_e;,\ madéf@r the purpose of induaing tha other

party to rely upon it, justiﬁa'bler_elianCc of the other party on'the’rriisvrepresentation

or material omission, and.inju'r-y_,,;--j_Lama Holding Co. v. Smith Barney, 88 N.Y.2d .
g
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413, 421 (1996). Under CPLR 30'16('b) ' the: “eircurnstances' constituting a [fraud

claim] shall be stated in deta11 ” Barnes V. Hodge 118 A D 3d 633 (lst Dept 2014),

quoting Godfrev V. Spano 13 N.Y. 3d 358 373 (2009) see also Euryclela Partners '

LP v. Seward & Klssel LLP, 12 N Y. 3d 553 559 (a “clalm rooted in fraud must be
pleaded with the requisite partlcularlty under CPLR 3016(b) ”) ; |
Under Section 276 of ‘the Debtor -and 'Cred1tor’ Law (“DCL”)',. “[e]‘very
conveyance made and every oblrgatidn- ineurred ‘With actual i..ntent as distinguished
from intent presumed in law to hinder, delay, or defraud e1ther nresent er future
creditors, is frauduient, as te :both present and future credrtors‘ The burden of proof '
to destablish actual rfraud under §27615 11,1.30nv‘th‘e "creditor-_ uvhe seeks to_ have the

conveyance set aside. Marine Midland 'Ban.kfv. Murkdff, 120 A.D.2d 122,. 126 (2d

Dept 1986). The standard of proof ne'ee_ssar-y v'to' prove actual fraud is clear and

‘convincing evidence. Id. However; “fraudulent '-'intent,fby its very nature, is rarely -

susceptible to direct proof and must be _establisned by inference from the

circumstances surrounding the allegediy fraudulent act.” Setter v. Al Properties and

_ Developments (USA) Corp., <139'A._D._}3.d 49’2, 493 (1st Dept 2016) quoting‘Marine B

Midland Bank, 120 A.D.2d at 128.

In order to support its cause of actidn for fraudulent conveyance_ under §276, 1
a party may show “badges of fraud.” Th"_es,e‘ are'd“eircumstances- so commonly

associated with fraudulent transfers that their preSence' gives rise to an inference of -
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intent.” Wall St. Associates v. Bfodsky, 257 A.D.2d 526, 529 (1st Dept 1999); sé_e

also 172 Van Duzer Realty Corp. v. 878 Education, LLC, 2016 WL 4690040 (1st

Dept, Sep. 8, 2016) Badges of fraud include “(1) the close rele;tionship among the .

parties to the transaction, (2) the inadequacy ofthe consideration, (3) the transferor’s
knowledge of the creditor’s claims or cla‘ir_né so likely to arise as to be certain, and
the transferor’s inability to pay them, and__(4). the retention of control of property by

the transferor after the conveyance.” Dempster v. Overview Equities, 4 A.D.3d 495,

498; see also Wall St. AssQCiates, 257 A.D.2d at 247-48; Pen Pak Corp. v. LaSalle

‘Natl Bank of Chicago, 240 A.D.2d 384, 386 (2d Dept 1997).

JPI Holdings, GFI, and Gooch and Heffron’s Motion to Dismiss |
JPI Holdings, GFI, and Gooch and Heffron’s motioﬁs to dismiss are denied.
The specificity requirement under CPLR 301 6(b) “requires only that a claim of fraud

be pleaded in sufficient detail to give ade'quat__e'notice.” DaPuzzo v. Reznick Fedder

& Silverman, 14 A.D.3d 302 (Ist Dept 2005). The purpose of this specificity

requirement is to “inform a defendant with respect to the incidents complained of.”

Pludeman v. Northern Leasing Sys., 10 N.Y.3d 486, 491 (2009). The basis of

plaintiff’s claim against JPI Holdings and GFI is the fraudulent transfer bétween JPI

LLC and JPI Holdings"and then from JPI Holdings to New JP, Inc., for no-

consideration. This alleged fraudulent transfer rendered JPI Hdldings insolvent and

unable to pay the commitment termination fee owed under the Side Fee Letter. See
10
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Compl. § 36. At this prelimihary junc_turé of the pf_occedingé,’-this adequately puts lv
both JPI Holdings and GFI on notice as to ;the" :c_leiim}éf fraud as f‘équired under CPLR
3016(b). -

Additionally, the alle‘gved badges of fraud cilai.me»dkhel_"e arise to an inference of -

intent for purposes of defeating a motion 'tO‘dismiss. Plaintiff alleges that the

convoluted structure of the mergers, the transfer of all of JPD’s assets, the insolvency

- of JPI, Gooch and Heffron’s close félat_ion_ship- befc_wéen the defendants’, andi

knowledge of plaintiff’s contractuai .claifn.édequately shows badgés of fraud to infer

intent. See Compl. §64. Even -where;" a plaintiff’ S_allegaﬁon as to ivr'ltent is chclusofy,

“such intent, is -ordinafily a queétion..of fact which cannot be resolyed' on a motion

for summary judgment or...a motion to dlsmlss” Shis,éal v. Brown, 21 A.D.3d 845,

847 (1st Dept 2005) quoting Grumman Aerdébace Corp._v. Rice, 199 A.D.2d 365,

366 (2d Dept 1993). Similarly, all.eg.ations'in which a  pa,'r._t_y' conveys assets from the

corporation without fair consideration and leaving the corporation unablé to pay a

judgment will satisfy an allegat'i:on. of actUél"fraiudulerit conveyance. See Matter of

Uni-Rty Corp. v. New York Guangdong Fin., Inc., 117 A.D.3d 427 (1st Dept 2014).

Therefore, JPI Holdings, .GFI‘, v_iand Gooch and Heffron’s motions to dismiss .

are denied.

~ BGC'’s Motion to Dismiss

BGC’s motion to dismiss plaintiff’s claim for actual fraudulent conveyance is
11
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granted. In order to prevail on a claim for actual fraudulent conveyance, plaintiff

must allege that the transaction was made “with actual intent...to hinder, delay or

defraud either present or future _c’redifofs.’f New York Debtor and Creditor Law, -

§276. Unlike its claims against JPI :Holdings and (-}FI_,J:‘-p..laintiff does__not adequately

show actual intent as it relates to BGC.V-'

Plaintiff confénds that.the complaint va_ide'q.uate.ly alléges théf BGCV recéiyed |
value through the JPI 'Merger and that‘_."[he '-t.:r'aﬁsai‘:tio'n bb.re multiple"badges of fraud. *
See Opp. At 21. Plaiﬁtiff poiﬁts-té fhe-puréhaé’e of GFI shares for $250 milliop tobe )
paidtoa subsidiary of BGC in ‘t.h.e fo@_ ofxa promissofy note. Plaintiff then contends _
that this note was evxtinguishe_d.}as a ;ésult of the JPI Mérger. M'Corﬁpl., Ex. ‘F, '

According to plaintiff, this is evidence that BGC was the transferee of some. value

in connection with the JPI Merger.

However, this is not enough to alrl_e"ge' a‘.claim_ against BGC for actual

fraudulent conveyance. Plaintiff has not aﬂe_ge_d any facts that show that there was

any intent on the part‘of BGC to hiri‘dér; delay.or defraud J efferi_eé_. GFlis ﬁot alleged

to be insolvent or unable to '-pa_y its déb;ts. P_lai'ntiffy alleges that the cancelled

- promissory note issued by BGC,_ its parent company adequately shows an intent to

defraud Jefferies. However,- this‘transac'tion' does not infringe in any’ way on

plaintiff’s rights as a creditor of JP1 H()ld'ings.,' Furthermore, plaintiff argues that

BGC’s acquisition of JPI sufﬁcientljyl shows that BGC was the transferee in the
12
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merger transaction. Plaintiff’s own description of the merger transactions fails to

show that any assets were transferred to BGC. See Opp., Ex. A. Plaintiff’s argument

that it is not obligated to identify a specific transaction implicating BGC is a.

~ misstatement of the law.

Finally, plaintiff alleges that relevant case law states that transactions “may

under appropriate circumstances be ‘collapsed’ and treated as phases of a single‘

transaction” for purposes of analyzing fraudulent conveyance claims. HBE Leasing

Corp. v. Frank, 48 F .3d 623, 635 (2d Cir. 1995). However,-the cburt in HBE, allowed
the district court to collapse the transaction for purposes of “determining Whethef
[plaintiff] received fair consideration,"" Id. at 638. There is no ihdicati_on, that a coﬁrt
may collapse the transaction in order to analyze iche fraudulent conveyance claims

as a whole. As there is no claim by plaintiff that there is unfair consideration between

- GFI and BGC, this court declines to éngage in a collapse argumenf. Acc.ordingly,

BGC’s motion to dismiss is granted.

Defendants’ Motion to Dismiss Plaintiff’s Claim for Constructive Fraudulent
Conveyance -

Plaintiff bases its constructive fraudlilent_ conveyance claim on DCL §273,'

which states “[e]very conveyénce made and every obligafion incurred by a person

who is or will be thereby rendered insolvent is fraudulent as to creditors without

- regard to his actual intent if the conveyance is made or the obligation is incurred

without fair consideration.” N.Y. Debtor & C‘redito_r Law §273. Similarly, DCL §274

13
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- . states,

[e]very conveyance made without fair consideration when the person

making it is engaged or is about to engage in a business or transaction

for which the property remaining it [its] hands after the conveyance is

an unreasonably small capital, is fraudulent as to creditors and as to-

other persons who become creditors - durlng the continuance of such .

business or transaction without regard to [its] actual intent.
N.Y. Debtor & Creditor Law §274; Fair-conSiderationis given “when in eXchange
for [a conveyance] as a fair equ1valent therefor and in good falth property is
conveyed or an antecedent debt is satlsﬁed ” DCL, § 272

When assessmg the- falrness of consrderatlon for purposes of a claim of

constructive fraudulent transfer the court must look to the good falth of both the -

transferor and the transferee See CIT Grp /Comrnercral Servs Inc v. 160-09

Jamaica Ave. Ltd. P’ship, 25 A.D. 3d 301 303 (lst Dept 2006) Mega Pers L1nes

Inc. v. Halton, 9 A.D.3d 553; 555 (3d Dept 2004). However,_ goodvfalth is a
somewhat elusive concept when dealing with ‘c1aim"s of co'nstructive fraud, for which

the DCL expressly deems intent to be 1rrelevant Chen V. New Trend Apparel Inc ‘

8 F.Supp.3d 406, 448 (S.D.N.Y- 2014)' Good faith “is lacklng where 'there- isa fallure

to deal honestly, fairly, and openly ” Sardls V. Frankel 113 A D 3d 135 143 (1st -

Dept 2014) quoting Berner Truckmg V. Brown 281 A D.2d 924 925 (4th Dept

2001). The determination of whether.Such “obhgatlon has been met is one that rests
on the circumstances of the individual matter.” Id. Good faith may be deemed to be
lacking if “there is no honest belief in the propriety of the activities in question...[or

1
15 of 21°




[* 15]

if there is] knowledge of the fact that the abtivities in question will hinder, delay or

defraud others.” S. Indus., Inc. v. »Jerer'nias, 66 A.D.2d 178, 183 (2d Dept 1978).

As stated, supfa, on a motion to dismiSs, ‘;he cou-rf must take all of the facts as
pleaded as true and determine .only Wiiéiher fhe. facts as allegéd ﬁt_within any
cognizable legal theory. Leon, 84 N.Y.2d at 87-88.

JPI Holdings and GFI

JPI Holdings and GFI’s motions to diémiss plainﬁff’s claim for c_onstructive
| | fraudulent‘ conveyance 1is deiliec_i. Plaintiff ‘adequately p}leads that that there was a
lack of good faith in parfs ‘of the .Iiier'ger‘ transactiori i)ased upén ‘ihe lack of
consideration when JPI LLC distributed the transfei'red shares to JPI Holdings. See
Comial. 936. Additionally, this distlgibutiori lei“t JPILLC unablé to pay the $4 million
ccimmitmient termination fee. Similarly, according to Plaintiff, JP.I Holdings did not
receive any consideration When it distributed the t_ransferred shares to New JPI Inc. -
(with GFI as the sucCesscir-in-interest); _which‘ left JPI Holdings unable to pay the
contract termination fee. These pleadings adequately state a cause of action for.
constructive fraudulent conixeyance.‘ '

GFTI’s argument that this court should rely on the court’s ruling. in Waite v.
Schoenbach, 2010 WL 4456955 (S.D.N.Y. Oct. 29, 2010) and find that plaintiff’s
allégations are conclusory and not specific eiiough, are unfounded. Altildugh GFlis

correct that the court found in Waite that the plaintiff’s claims were conclusory, fatal

15
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to GFI’s claim is that under the federal rules of civil procedure, a party “must plead -

an actual intent to defraud with particularity sufficient to meet the heightened =

standard of Fed.R.Civ.P. 9(b)1”'WLite, ét *5. Here, under the N.Y. pleading
standards, plaintiff has adequatelly'stated a cause Qf action. |
Gooch and Heffron
Gooch and Heffron’s motion to dismiss plaintiff’s cause of action Ifor
constructive fraudujlent conveyance is granted. Invorderv to state a claim under either
DCL §§273 and 274; “the‘ plaiptiff must establish that the defendant (1) made a

conveyance, (2) without fair consideration, (3) by a person who is insolvent or who

becomes insolvent as a consequence of the transfer.” Loreley Fin. (Jersey) No. 4 Ltd

v. UBS Ltd., 963 N.Y.S.2d 566 (Sup. Ct. N.Y. Cnty. 2013); see also N.Y. Debtor &

Creditor Law §273 (“[e]very 'conv'eyan'ce made and every obligation incurred by' a

person who is or will be thereby rendered insolvent is fraudulent as to creditors.. ).

Plaintiff first alleges that the transfers made to Gooch or Heffron were effected

without the exchange of fair consideration. The complaint stat‘és that-thh Gooch
and Heffron “entered into an Agreement and Plan Qf Merger...pursuant to which
BGC acquired JPi and its success-ors.in interest as a wholly owned subsidiary.”
Compl. §34. Regarding cqnsi_defétiion contained in the Merger Agreement, “Godch
and Heffron received BGC common stock, based 6n the number of GFI shares held

by JPL.” Id. at J41. “[W]hether fair consideration was paid, [is] generally a queStion
16
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of fact which must be determined under thelcirf_:umstances of the particular case”

and, generally, “the burden of tprovi'r‘lg: [thié]» eIeme_rit is upoh the party chéllenging

the conveyance.” Joslin v. Lopez, 309 A.D.2d 837, 838 (2d Dept 2003). -

When assessing the faimess’ of cQI{SideratiQn,.‘the‘ court looks to the good faith

of both the transferor and the transferee. See CIT‘Gm./Commercial Servs., Inc. v.

160-09 Jamaica Ave. Ltd. P’ship, 25 AD3d 301, 303 (Ist Dept 2006). In

‘determining whether fair value héé,béen igiver-i,_i _‘_‘§272(a)% govemih_g a conveyance |

made in exchange for the propé'rty, proVides‘:for fh_e receipt of something that is a

fair equivalent therefor...” Sérdis- v. Frankel, 113 ‘A._YD.3d' 135 (1st Dept 2014).
However, “fair considera‘iioh_ do‘e.s.ﬂ not fequir_e: dbllar—for—d()_llar equivalence;
consideration can be fair even if it is less than the value of the transferred property,

as long as it is an amount that is not ‘dispropor_tidnately small’ as compared to the

value of the transferred property..?’ 'Lippe’ V;vBaifnc‘o. Corp., 249 F.Supp.2d 357, 377
(S.D.N.Y. 2003). Ultimately, “whether fair ¢onsidération is vgiven for the prbperty
under Debtor and Creditor Law §272rnust ‘be determined upon the facts and

993

Commédity Futures Trading Comm’n v, |

circumstances of each particular case.

Walsh, 17 N.Y.3d 162, 175 (2011) quoting Halsey v. Winant, 258 N.Y.512, 523

~(1932).

Here, plaintiff rnisstates_the pa»fti_e_s the court must focus their attention upon.

Plaintiff alleges that the analeis must foéus“n_b_t upon whether 'Goéch and Heffron -
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conveyed an asset without receiving fair consideration, but rather whether they
“stripped an asset — the Transferred Shares — from their company without giving fair

consideration to their company in exchange.” Opp. Memo, p. 21. However, as

- between Gooch, Héffron, and BGC, plaintiff has not adéquately pled that there was

unfair consideratidn as between these pwart.i-_es. ) Gooch and Heffron received
consideration in exchange for vtheir JPVI shares pursuant to a set formulé, in which
they were “paid 100 pefcent in shares of BGC Class A common stock,” that wa‘s _
“valued at a price of $9.46 per share.” See Co_nipl., Ex. F at 2. i’laintiff has not
adequately alleged how this consideration was unfair, other than the fact that Gooch
and Heffron did not giv'e. back conéideraﬁon to théir company. This does ﬁot satisfy
the requirement under the Debtor énd Creditor Law. -

Even if tﬁis court ‘were to find that plaintiff adequately pled unfair
consideratioh, the constructive fraiiduleht conveyanéé claim wouid still be dismissed
based upon plaintiff’s failure to"allege thaf Gooch, Heffron or BGC were insolvén_t
or rendered insolvent by the transfér of their JPI sh?res as required under DCL §273-
74. Plaintiff has not alleged any}facts that Gooch, Heffrony or BGC were rendered .

insolvent by the transfer of shares. See Loreley Fin. (Jersey) No. 4 Ltd., 963

N.Y.S.2d 566 (“the plaintiff must establish that the defendant (1) made a:
conveyance, (2) without fair consideration, (3) by a person who is insolvent or who

becomes insolvent as a consequence of the transfer.”) As plaintiff cannot establish
18
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these facts Gooch and Heffron’s motién to:'dismiss as to plaintiff’s claim for
constructive fraudulent conveyance is gfanted-.

Accordingly, it is hereby

ORDERED that GFI’s motion to dismiss plaintiff’s claim for breach of
contract is denied; and it is‘further .

ORDERED that JPI Holdings motion to dismiss for actual fraudulent
‘conveya'nce is denied; and it is further | |

ORDERED that GFI’é ﬁofion to dismiss for actual fraudulent convéyance is
denied; and it is further

ORDERED thét Gooch’s métion to disniiss.for actual fraudulent conveyancé
is denied; and it is further ﬁ

ORDERED that Heffron’s fnotiqn to dismiss for actual fraudﬁlent conveyance
is denied; and it is further

ORDERED that BGC’s motion: to dismiss. plaintiff’s claim for actual

 fraudulent conveyance is granted; and it is further

ORDERED that JPI Holdiﬁgs motion to dismiss plaiﬁtiff’ s claim for |
constructive fraudulent conveyancev is dénied; and it is further .

ORDERED that GFI’s motion to dismiés plaiﬁt_i_ff’ s claim fér _cénstructive
fraudulent conveyénce is denied; and it is fuﬁher |

ORDERED that Gooch’s motion to dismiss plaintiff’s claim for constructive
19
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fraudulent conveyance is granted; and it is further

ORDERED that Hefﬁon’é motion to disrhiss plaintiff’s claim for constructive
fraudulent conveyance is granted, and it is further

ORDERED that JPI Defendants’ and GFI’s moﬁon to dismiss plaintiff’s claim
for unjust enrichment is granted; and it is furth_er-2

ORDERED that defendants shall answér the complaint within 20 days of
today; and it is further | |

ORDERED thét the parties shai-l proceed to the commercial division -ADR
Program and shall within three businéSs days of thel date of this order, contact a
Coordinator by phone ér email (Simone Abrams (SAbrams@nycourts'.gov) or 212-
256-7986) or fax (212-952-3772) and submit}to the Cdordinator a fully executed‘
ADR Initiation Form, in counterparts if necessary; and'it is further®

ORDERED that the parties aré dire_cted_to appéar for a status coﬁference on

February 14, 2017 at 2:30 PM at 60 Centre Street, room 218.

Dated: December j: 2016 ' : 0‘-@( D)
New York, New York v Anﬁ’é. Singh

2 puring oral argument, plaintiff agreed with the court that there is no viable action for unjust enrichment and
therefore decided to no longer pursue that cause of action. See Oral Argument, p. 6-7.
3 Alternatively, the parties may engage in private mediation.
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