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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 45 i

FERREIRA CONSTRUCTION CO.,
- R o DECISION AND
Plaintiff, ) Coe ORDER
: : ‘ Index No.
. | ) | 652458/2014
-against- _ g S Mot. Seq. 001
“* CITY OF NEW YORK, DEPARTMENT OF
TRANSPORTATION
Defendant.

----X
- HON. ANIL C. SINGH, J.: " v
Defendant City of New York, Depeirtrhent of Transportation (“the DOT” or
“defendant”) moves for dismissal of Ferreira Consfruction }Co.’s (“Ferreira”- or
“plaintiff”) complaint pufsuant to CPLR 32_1 1 (a) (1), (5) and (.7.).
L Plaintiff Ferreira is suing the DO’l%v' for breach of contfact, breach of the
implied covenant of good faith ahd fair dealing, unjust enrichment and quantum
* meruit. |
The complaint alleges the following: plaintiff entered as a general contractor

into two contracts with DOT involving bridge reconstruction, the first one, the

reconstruction of the East 8" Street Access Ramp Bridge over the Belt Parkway in
\ Brooklyn, New York (“East 8™ Street Project”); the second one, the reconstruction

* of the East 78" Street Pedestrian Bridge‘over the FDR Drive (“FDR Drive
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Project”). Both contracts included in a Notice to All Bidders a stafement that the
contract is part of a “pilot program”, known as the ‘2008 Delay Da}nages Pilot
Standard Construction Contract (“Pilot Co_ntraéf’), which‘v. was  specifically
designed to cbmpensate contractors for “delay damage” where the contractor
incurred additioﬁal costs “as a result of :acts or omissions of the City agency or its
representatives.” !

The complaint further aHeges that, régarding both projvects, DOT was
responsible for delays in reconstruct.io_n.v | |

For the FDR Drive Project, plaintiff alleges that in 2011, its work was
delayed by approximately 5 months due.tov an erroi‘ in the cantract ‘drawing for
structural steel, DOT's "excessiye" time to review and approve shop drawings for
the main bridge spah, and delay in renewing 'permits rggarding street closures.

For the East 8th Street Project, F erreiré alleges fhat, between 2009 and early
2012, its work was delayed by approximately 15 months due to the latf; issuance of
the Notice to -Proceed, resulting in changed work sequences and delay duririg
calendar year 2009, storms in February a1_'1_d Mgrch 2010, the City’s acts and
'omissions resulting in delays relating to the redesign of bearings for the bridge

structures, redesign of structural steel beams, review of electrical work,

adjustments to the lengths of pier piles, and change in the design of structural
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concrete, all prior to October» 2010, and unspecified alleged delays in late
2011/early 2012. |

Plaintiff avers that it was givén reassurances from represéntatives of DOT

that it would receive an appropriate :recovéryi .' Pléintiff filed _it;c, claims for delay
damages pursuant to Afticle l 1 (“Art_icle li.lclaims”) for the FDR Drivé Project bn
July 10, 2012 and for the East 8th St Projéct on Décembér 25,2012.

Ultimately, plaintiff’ s ,claims' for delay damagés pursuant tb .Article 11
(“Article 11 claims™) were 'denied‘,by the' 'DOT' Due to its fai_lure té receive the
sums to which it claims a just entitlement, ﬁlaintiff brings the insfant action.

DOT moves for dismissal of the cofnplaintvon fhe ground that the cl.aims
sought by plaintiff are now untifneiy .pursuan-t to Article 56.2 of the Pilot Coﬁfract.
In this casé, according to DOT, a pafty is precluded from bringing a lawsuit rel.ated. -
to the agreements after six months from the date that the Commissioﬁer of DOT
issues a certificate of substantial com’pletion‘\:yith respect to the projéct.

Plaintiff did not commence thié suit VL-Intil A_ﬁgust 12, 2014, oVer_six monfhs_
after the dates it received ﬁotice of substanﬁal cldn;p.letion' of both projects. Thus,
DOT contends that plaintiff cannbt sué DOT for the recovery of delay damages in ‘v

connection with the two projects.
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.Discussion

DOT . is moving for dismissal of : the complajﬁt | on three~ grounds,
documentary evidencé (CPLR 3211 [a] [1]); Statute of limitations (‘CPLR 3211 [a]
['5]); and failure to state a cause of vaction'(CPI:,R 3211 [a] [7]). “In or.de'r to prev‘,vail.
on a CPLR 3211 (a) (1) motion, the moving party must show that the documentary
evidence conclusively refL‘ltes’_élaintifP s.._ ,L‘ . allegations (citaﬁon omitted)” AG

Capital Funding Partners, L.P. v State St. Bank & Trust Co., 5 N.Y. 3d 582, 590-

591 (2005). When ass’essin.g.the édequacy of 'a‘complaint in light of a CPLR 3211
(a) (7) motion to dismiszs, the couft’ must afford fhe pleédings' a liberal construction,

accept the allegations of the complaint as true and provide plaintiff the benefit of

every possible favorable inference See, Léon v Martinez, 84 N.Y. 2d 83, 87
(1994).

Breach of contract (Count One)

The Pilot Contract is clear that a contractor must assert delay claims by
commencing an action within six months of notice of substantial completion.
Article 56.2 of the Pilot Contract states in relévant part:

Any claim...against the City for damages for breach of Contract shall
not be made or asserted in any lawsuit...unless such law suit is
commenced within six (6) months after the date the Commissioner

issues a Certificate of Substantial Completion pursuant to Article
44... - ‘ o
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Substantial complet1on was ach1eved vyrth respect to the FDR Drive Project
on January 20, 2012 and plamt1ff was notrﬁed on January 30 2012 makmg July
30, 2012 the latest date on whrch pla1nt1ff could assert a clalrn for delay, pursuant
-V to Article 56.2. Slm1larly, defendant notrﬁed plalntrff that substantral completron N
was reached for the East 8th Street PrOJect Pla1nt1ff on May 4 2012 making |
December 25, 2012 the last date on whrch ‘pl_amtrff could assert}a. claim for delay |
on the project. However, plaintlff cernmenced :s'uit.on the nrojects on August 12,
2014. | | 5 B
The exception provided in Artiele 56.2.1 do_és‘hot_ apply' |

Plaintiff argues its}clairnsl are made w1th 'r_'eﬁspec:t tc the adéquacy of nayment
and should therefcre be assesse‘d'under_ the}exceldt;icn,:‘v‘Article 5:6;2.1.‘ Pursuantto
Article 56.2.1, | | | |

| Any clairns arising out’ of | events ocCurring' after the date the
Commissioner issues a Certificate -of Substantial Completion andl
before Final Acceptance of the Work shall be asserted within six (6)
months of Final. Acceptance of the Work.

Article 2.1.17‘-0f the léllot_v(fontract deﬁnes.y“FinalVAcce}.)tance” as __“ﬁnal'_‘ |
written acceptance of all the- \lVorkv byvthe Ccnlrnissioner, a cdpy of which shall be_v
sent to the Contractor.” Plaintiff asserts vthat Final Acceptance occurred when i_.t
received the Final Paynlent- _Voucher,'iwh'i'ch "was- issued “cn -‘Februar_y- ll,2014 for: a

the FDR Drive Project and J anuary 9,2015 for the East 81 Stre.et' Project. Since the
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lawsuit was filed on August 12, 2014, Plaintiff contends that the suit was filed
before final acceptance and is timely.

Plaintiff’s argument is flawed. The gfavam_en of plaintiff s complaint relates’
to alleged DOT delays that resulted in additional cost of the projects. These events
and circumstances associated with the delay periods occurred érior to notice of
substantial completion on each project.'}The delays in the FDR Drive Project
occurred in 2011 while the delays in fhe East 8" St Project occurred between 2009
and early 2012. Thé defendant’s.deniali of plaintiff’s Article 11 delay claims Ja.re
n_o't separate events occurring after substantial completion. Rather, the delay claims
seek compensation for the very same circumstances and events that plaintiff’s-
complaint alleged caused delay on both projects. Since these circumstances and
events did not arise after but beforé substantial éompletion of the projects, the
exception to Article 56.2.1 does not apply. The Pilot Contract is unémbiguous such
claims have to be “commenced within six (6) months after the date the

1

Commissioner issues a Certificate of Substantial Completion”." Therefore,.

plaintiff’s lawsuit is untimely.

! The fact that defendant notified plaintiff of substantial completion by means of a letter, and not
a certificate, has no bearing upon the date of accrual. See e.g., Dart Mechanical Corp. v. City of
New York, 121 A.D.3d 452, 452 (1st Dept 2014) (“The letter constitutes a “certificate of
substantial completion” under the terms of the contract, and it was issued by the Commlssmner s
duly authorized representative, as permitted under the contract. ”)

6
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Moreover, the fact that the DOT denied plaintiff’s Article li claim after
substantial completion does not change the fact that plaintiff’s cause of action
accrued on the date of notice of Substantial _éomplétion, as that would Have been
the date plaintiff’s injury would have been known. Apart.fromv the Pilot contract,

New York case law is clear that “a cause of action for breach of a construction

contract accrues upon substantial completion of the work.” See e.g, Dart

Mechanical Corp. v. City of New :York'-, 121 A.D.3d 452, 452 (1st Dept 2014);

Superb Gen. Contr. Co. v. City of New York, 39 A.D.3d 204 (1st Dept 2007);

EastCo Bldg Servs., Inc. v. N.Y. City Hous. Authority, 98 A.D. 3d 920 (1st Dept.
2012). |

Alternatively, plaintiff argues that DOT’s .construc;tion .of its contractual
limitations period is unfair ahd unf_easonable and should not be enforéed. Plaintiff
argues that the applicatioﬂ ofa six—month limifatior\ls peribd would require it to file

suit unreasonably early. However, the courts have upheld similar limitations

periods as reasonable and enforceable. See e.g., Dart Mechanical Corp, 121 A.D.

3d 452 (enforcing a six-month limitation' period); CAB Assc v. City of N.Y., 32
A.D.3d 229, 232 (1* Dept 2006) (enforcing four-month limitation period); Igp

Quality Wood Work Corp. v. City of New York, 191 A.D.2d 264, 264 (1st Dept

1993) (enforcing six-month limitation period).
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Plaintiff’s argument that the problem with the six-months limitation is “not

its duration, but its accrual” is also unavailing. Plaintiff cites to Executive Plaza .

LLC v. Peerless Inc., 22 N.Y. 3d 511 (2014) to support its 'argumeht. Howevér,

Executive Plaza is distinguishable as it involved a fire insurance .policy that
contained a clause limiting the time 1n which tﬁe-insuréd may bring suit under the
| policy. The limitation period was two years, runﬁi_ng from the da;ce bf the fire. The
policy allowed the insured to recover the cost of réplap_ing destroyed property—but
only after the property has aifeady been replaced. Thé court held that the two-year
linﬁitation period was unreasonable as the 'inéured’ could not reasonably replacé the

property within two years. The limitation period nullified the claim. |

| Here, unlike in Exéc.uti.ve. Plaia, fhé delays had occurred prior to plaintiff
\ receiving notice of substantial compxletion of fhe wqu. Plaintiff had sufficient time
to put in an Article 11 delay‘claim.

Accordingly, defendant’s motion to dismi_ss plaintiff’ s first 'cause of action

i

‘for breach of contract is granted.

Breach Of Implied Covenant Of Good Faith And Fair Dealing (Count Two)
A claim for breach of implied covenant of good faith and fair dealing must
be dismissed as duplicative of a breach of contract claim where, as here, “both

~claims arise from the same facts and seek the identical 4dam_ages for each alleged

breach.” See, Netologic, Inc. v. Goldmah Sachs Group, Inc., 110 A.D.3d 433, 434
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(1st Dept 2013); Logan AdVi’Sors, LLCv. ;Pafiriarch Partners, LLC, 63 A.D.‘3d 440,

443(1st Dept 2009). Moreover, a claim of implied duty of good faith and fair
dealing cannot create new duties under a contract or substitute for an insufficient

contract claim. Triton Partneré LLC v. Prudential Sec. Inc., 301 A.D.Zd 411, 411 |

(st Dept.2003) It merely brings to light implicit duties to act in good faith already

contained, although not necessarily specified in the contract. Duration Mun. Fund, -

L.P. v. J.P. Morgan Securities Inc., 2009 WL 2999201 at *74(Sup Crt. NY Cnty,

September 16, 2009) aff’d 77 A.D. 3d 474 (1st Dept 2010). The 1mp11ed covenant

cannot be construed so broadly as effectlvely to nulhfy other express terms of the

contract, or to create 1ndependent contractual rlghts ? Fasseha v. TD Waterhouse'

Inv’r Servs., Inc., 305 A.D. 2d 268 (1st Dept 2006)

Plaintiff argues that\its Artic;le 11 Cl_aim on the FDR Drive Project was
rejected in bad faith because if submitt_'ed.:-- (;lairh on th¢ East 8™ Street Project.
Plaintiff contends that it had months 'long.:neg’otigtions W1th _representat'i.ves of the
DOT even after notice of substantial completion had been given. It maintains that
the parties agreed that a conﬁaensable de;lja'};/v had océuﬁed, agreed on the dollar
amount of thg delay claim an.d._that DOf’s répresehtatives explicitly comﬁlunicated

that the delay claims would be paid.
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Further, plaintiff alleges that the DOT had lulled it'vin’;o allowing thev.
limitations period to lapse by encouraging it to submit.-an Article 11 delay.claim
and giving it extensions of time to file its delay claims.

First, plaintiff’s claim is duplicative A(')f its_breéch of contract claim. It arises
frpm the same facts. The denials of the Article 11 clai.ms‘ are governed by Article
56.2. “The covenant of good feﬁth and fair de_aling_cannot serve to negate that

provision.” Transit Funding Associates, LLC v. Capital One Equipment Finance

Corp., 2017 WL 754335, *4 (1st Dept, Feb. 28, 2017).
- Second, “[t]he defense of estoppel (or ratification, acquiescence or laéhes)

cannot be invoked against a governmental agency to prevent it from discharging its

statutory duﬁes.” A.C. Transp., Inc. v. Bd. o,fv Educ., 253 A.D.2d 330, 337 (1Ist
Dept 1999). “For the purpose of discouraging fraud on a massive scale, the
assertion of estoppel against a governmental entity is foredosed in all but the rarest
cases.” Id. (internal citatiohs o'rnitted).' “To prevail [on a claim for estoppel],v
plaintiffs must show that they  were induced to change their position in reliance
upon sorﬁe promise or action by [the gbvemment agc;,n(;y].” & at 338. The c'our':t
has held that to support an estoppel claim, a plaintiff fnust .show that a “municipal
defendant’s conduct Was éalcula-téd to, ‘or negligently did, mislead or discourage

the plaintiff.” JCH Delta Construction, Inc. v. City of N.Y., 44 A.D. 3d 403 (Ist

Dept 2005).
10
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The DOT’s continued negotiations and cdmmunicatidns with plaintiff was

not calculated or negligently fnis_léad or discourage the plaintiff. In Dart

Mechanical Corp, 121 A.D. 3d at 452, the court held that “an insurer's request for

documentation regarding an insured's claim does not waive. or toll a contractual

limitations period.” See also, State v. Luhdin,' 60 N.Y.2d 987 (1983) (ongoing
relationship between the project owner and con'structic)n._contractor beyond the date -

of statute of limitations. regarding pvost-construct'i'on' price negotiations -did not

affect the accrual date); Gilbert Frank V. federél I_ns. Co., 70 N.Y.2d 966, 968
(1988) (the fact that tﬁe defer-ldant»v ins»urer continued l_to comrﬁunicate' and negotiate
i : with claimant before and after the contractual lim'i‘;ation period expired “ig ﬁot,
; - without more, sufﬁciént to 'ﬁrovve waiver or e’s’toppel”j; JCH Delta Constr., 44
A.D.3d at 403 (“Nor was defendant éstobped from relying upon the statute of
limitations defense on the l;asis 1t eritertain'ed ongoing negbtiatidns with plaintiff '

regarding the claims”); Amell Construction v. ClLLof New York, 2012 WL

10007776, at *7 8 (Sup Crt. N.Y. Ctny, May 7, 2012) (1ssuance of partlal payment

WY AN e RA—TTTT T AL - —_— - o —————

not enough to waive or estop City’s contractual limitation); Volmar Construction

1 Corp v. NYC Sch Construction Auth_ofity; 25 _'Misc.3'd ’1.239(A), at *7 (Supt. Crt.
Kings Cnty, December 2, 2009) _(dehying_plai'r‘ltiffs claim that the public agency

defendant should be estopped based on the negotiation meetings that were held as

12 of 14 .
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“[plaintiff] could not have relied to its detriment on the meeti‘ngs because March
21,2001 was already a year after the date of substantial completion”).

Moreover, plaintiff’s argument that ;‘the parties agre’:ed’ that compensable -
delays had occurred and agreed on the amount of delay damages” for the FDR
Drive Project is unavaﬂing. Statements from DOT employees't.hat do not h‘a\}é the

authority to bind the City will not estop the City from invoking the contractual

limitations. See e.g., Legal Aid Soc. v. City of New York, 242 A.D.2d 423, 426
(1st Dept .1997) (“doctrine of estoppel is }ﬁnavailable against a public

agency...notwithstanding the inconsistent statement of a governmental officer”);

Grishman v. N.Y, 183 A.D. 2d 464, 466 (1st .Dépt 1992) (noting there is no
estoppel against the City and denying plaintiff’s claim based upon mistaken

representations made by a government employee); Griffith v. Staten Island Rapid

Transp. Operating Authority, 269 A.D.2d 596, 597 (2d Dept 2000) (“the statement

by the Hearing Examiner did not constitute misconduct which would require an
estoppel” against the public agency). |

Here, ‘the Pilot Contract Sta’;es tha't( only the Co_mmisSioner‘ or her duly
appointed representative had authority to_> make a determinaﬁon on plaintiff’s
Article 11 claim. See, Pilot Contract af 'Ar.ticle' 11.1.3. Plaintiffs alleged reliance
on “DOT’s representat‘ive’s” stateménts is ﬁnfounded and does__ not estép the DOT

from enforcing the contractual limitations. Notably, an audit pursuant to Article 11
12
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£

is a preliminary vs‘tep in the determination of v:arbl Article 11° claim; it doés not
guarantee that the claim will be app'royfed. Thergfore, to the extent that plaintiff

was instructed tc_)__ﬁle_,clair'ri_ 'and_. follow pr_oc_e,dut'e, 1t was not a guarantee of

payment.

The DOT’s motion to dismiss plainti-ff'_s-' second ‘ca'_us‘e of action is granted:

Quasi-contractual claims (Connt'Thréé a-ntlFour) o

The court also dismiSSeS"the plvaintiff’vs fc'lwaim's for uhjus,t{enric_hment and

quantum meruit as the claims arise-out of the same spbject matter governed. by a

valid and enforceable Writteri t:‘oritfaict‘ 'h-a:mely,b thé Pilbt Coritrabt ’See'e. - 'Clafk-_

| Fltzpatrlck Inc. v. Long Island RR Co et al 70 N. Y 2d 382 388 (1987) Cox V.

NAP Construction Co. Inc 10 N. Y. 3d 592 607 (2008)

Accordlngly, 1t is

ORDERED that the motlon to. dlsmtss plalntlft’s complalnt tn 1ts entlrety is
granted without leave to replead - T S B |
Date Marché 2017 . E Q/Q/C‘\

New York, New._Yd:rkj o Anil C_8Mgh -
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