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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39
____________________________ - - S, '

In the Matter of the Application of

THE BANK OF NEW YORK MELLON, in its DECISION/ORDER

Capacity as Trustee or Indenture Trustee of 530
Countrywide Residential Mortgage -Backed Securitization _ Index No. 150973/2016
Trusts, Motion Seq. No. 001

Petitioner,

For Judicial Instructions Under CPLR Article 77
On the Distribution of a Settlement Payment,
- ——— oo — --X

HON. SALIANN SCARPULLA, J.:

vPetitioner the Bank of New York Mellon seeks judicial instructions on how to distribute a
portion of the $8v.5 billion settlement payment entrusted to it as trustee of 530 residential mortgage-
backed securities trusts (“the Covered Trusts”). Certain certificateholders from the various trusts
dispute how the settlemenf péyment should‘be distributed.

In June 2011, the Bank of New York Mellon (“the Trustee”) entered into a Settlement
Agreement on behalf of the Covered Trusts to resolve allegations that Bank of America
Corporation, BAC Home Loan Servicing LP, Countrywide Financial Cérporation, and Countrywide
Home Loans, Inc. breache.d certain representations and warranties contained in the pooling and
servicing agreements (“PSAs”) or sale and servicing agreements and indentures (collectively, “the

Governing Agreements”) for the Covered Trusts.! Under the Settlement Agreement, each of the

' Countrywide Home Loans, Inc. is the originator and seller of the residential mortgage-
backed securities, and Countrywide Financial Corporation is its parent company. BAC Home
Loans Servicing, LP (formerly known as Countrywide Home Loan Servicing, LP) is the master
servicer of the loans, and Bank of America Corporation is its parent company. In July 2008, Bank
of America acquired Countrywide.
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Covered Trusts is designated to receive a specified portion (an “Allocable Share”) of the $8.5
billion settlement payment. -

Shortly after the seftlement was executed, the Trustee commenced an Article 77 proceeding
to obtain court approval of the'Settl'ement Agreement.' On January 31, 2014, Justice Barbara
Kapnick approved the majority of the Settlement Agreement, with the exception of the release for
loan modification repurchase %:laims. Subsequently, the F irs.t Department_afﬁrmed and modified
Justice Kapnick’s decision. to “approve the settlement ih all respects, including the aspect releasing
the loan modification clai.ms.” In re Bank of New York Mellon, 127 A.D.3d 120, 128 (1st Dep’t
2015).

On February 5, 2016, the Trusteé commenced this proceeding seekihg interpretation of the
Settlement Agreement, i.e., specific instructions on how the settlement payment should be
distributed. On that date, I directed any interested persons to submit an answer to the petition by
March 4, 2016. 1 further directed the Trustee to place the settlement payment in escrow during the
pendency of this proceeding. | |

On May 12, 2016, 1 issued a partial severance order and partial ﬁnél judgment for five
hundred and twelve of the_ Covered Trusts, fbr which there was no dispute as to payment of the
Allocable Share attributable to those Covered Trusts. On November 18, 2016, I issued a second
partial severance order an;l partial final judgment for three uncontested trusts, CWALT 2007-OA2,
CWALT 2007-OA10, and CWHL 2006-OA4. As per the agreement of the Trustee and those
Covered Trusts, the partial judgments direc';ed distribution according to the Standard Intex method. .
Fifteen disputed trusts remain. |

Section 3(d) of the Settlement Agreement states that the ‘Allocable Share for each Covered
Trust shall be distributed “‘_in accordance with. the distribution provisions of the Governing

Agreements . . . as though it was a Subsequent Recovery available for distribution on that
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distribution date.” The Settlement Agreement further provides that — “éfter the distribution of the
Allocable Share” — the Trustee shall “allocate the amount of the Allocable Share for that Covered
Trust in the reverse order of pre?iously allocated Realized Losses, to increase the Class Certificate
Balance, Component Balahce, Component Princii)al Balance, or Note P’r.incipal Balance, as
appliéable ... to which Realized Losseé have been pfevioué,ly allocated .. pursuant to the
Govgrning Agreéments.” -

The above distribution method set forth in the Settlement Agreement — known as the “pay
first, Wrife up second” method — has been the Trusfee’s typical order of operations for distributing
payments among certiﬁcateholders. Notwithstanding thaf the Trustee hés his.torically utilized this
method, the Trustee claims that a controversy has arisen in éénne’ction with some of the Covered
Trusts because the pay first, write up second method results in a distribution under which a large
ambunt of the Allocable Share will bypass senior éertiﬁcates, and will be paid out instead to junior
certificates with realized _10;565. |

This diétribution r¢sult Wiil occur for certain Covere'd Trusts that. have an
“overcollateralization” structure. The purpose of oyercollateralization’ is.to create a cushion of
.eXcess mortgage loans that will insulate the trust’s certificateholders from losses. At the outset, an
overcollateralized trust sfarts out with an initial principal balance of underlying. mortgage loans that
exceeds the initial principal balance of certificates. The advantage of this strudure is that, in the
event that a mortgage loan defaults and is written off, the remaining mortgage loans are intended to
be sufficient to cover the pri_ﬁcipal balance of certificates. In general, overcollateralized trusts have

a target amount of overcollateralization, referred to as an overcollateralization target amount.

2 The Settlement Agreement also provides that in the event that the Governing Agreement
does not define “Subsequent Recovery,” the Allocable Share must be distributed “as though it was
unscheduled principal available for distribution on that distribution date.”

4 of 19
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The Trustee assetts that.:thetrusts at issue _are no _longer oyercoillateralizedk due to the default
of an uneXpectedly high number of mortgage l’oans,' which_ hay-e;elimi'nated any previously existing
cushion of excess loans. In instances.where the pri;ncipal baiance of_the’mor_tgage loans has fallen
below the principal balance of the certiﬁ'Cates, the trust's'lenperieneedIWrite.. downs to maintain parity
between the loan balances and certificate bialanc'es. 2 |

The Trustee explains'h:owever that under the pay tirst, write up second method, the
overcollateralization targets for the trusts will “not be satisfied before the distr1but1on or after the
distribution, but durzng the distribution .process —in between step one (pay‘ment) and step two
(write up) — [when] the OC Target is temporar11y, and art1f101a11y, met.” The Trustee claims that, as
a result of this temporary .and artificial overcollaterallzatlon, a large_proportlon of the Allocable
Share will not pay off the principal balance bf senior;certiﬁcates first, but w111 instead pay junior
certificates with realized losses‘. | |

In light of this ant1c1pated.outcome the Trustee seeks 1nstruct10ns on whether the Trustee
should: (1) follow the Settlement Agreement and cont1nue its practice of pay first and write up
second” but make an. adjustment to the overcollaterahzation in order to prevent “leakage” to the
junior.certiﬁcates; ) foll_ow the Set_tleme.n_t'bAgreement_ and ,c_rontinue its‘_vpracti_ce of “pay first and
write up second” but make no adjustment to 'the_rovercollateraliZation ca_'lculation,' thus permitting
leakage; or (3) change- its v»general order of op‘erat_ions‘in the CoveredTrusts to “write up first and
pay second” notwithstanding- the language of th_e _Settlement‘Agreemeni_-ii‘

Certificateholdefs‘,_Ame_rican International._ Group, Inc and its aft_iliates (collectively “AlIG”)

and Aegon and Blackroc‘k_ ';F.inancial Management,, Inc. (“InstitutiOnal'Inv_estors”) argue that the first

3 The petition further seeks: (a) an order that the Court shall retain exclusive jurisdiction over
this matter for the purposes of rendering additional instructions as are necessary or appropriate in
the administration of the Covered Trusts; and (b).-an order barring 11t1gat10n of the questions raised
herein outside the context of this proceeding :
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method described above (referred to as the “Standard Intex Method”) should apply. Tilden Park
Capital Management LP (“Tilden Park”), Prosiris Capital Management LP (“Prosiris”), and
BlueMountain Credit Altefnatives Master Fund LP and its affiliates (“Blue Mountain™) argue that
the second method described above should apply. Lastly, Center Court; LLC (“Center Court”)
seeks the third method — write up first and pay second — to be applied. |

The parties raise fwo iésues. The first issue cdncems the CWABS 2006-12 trust, where one
certificateholder has challenged the Settlement Agreément’s choice of di_stri'buting the Allocable
Share as a Subsequent Recovery. The second issue concerns.v‘vhether the Standard Intex method;
the pay first, write up second .method; or the write u_ia first, pay second métho_d should apply to the
fourteen remaining trusts (“the Fourteen Trusts”).* )
Discussion
L CWABS 2006-12 Trus.t |

Under the Settlement Avgreel.nent, the trust CWABS 2006-12 (“the 52006-12 Trust”) is
designated to receive approximately $62 million d.dllars as its Allocablé Share. Section 3(d) of the
Settlement Agreement states that the Trustee shall distribute the ‘Allocable Share according to the
distribution provisions of thé Governing Agreemen.ts ‘fas though it was a Subsequent Recovery
available for distribution oﬁ that distribution date.”

TIG Securitized Asset Mastér Fund LP (;‘TIG”) objects to the d,istribhtion of the Allocable
Share as a Subsequent Recovery.‘ Specifically, TIG contends that treating the Allocable Share as a
Subsequent Recovery is a violation of the 2006-12 Trust’s Governing Agreement, and the

Allocable Share must instead b_e treated as Excess Cash Flow.

4 The Fourteen Trusts are: CWALT 2005-61, CWALT 2005-69, CWALT 2005-72, CWALT
2005-76, CWALT 2005-IM1, CWALT 2006-OA10, CWALT 2006-OA14, CWALT 2006-OA3,
CWALT 2006-OA7, CWALT 2006-OA8, CWALT 2007-0OA3, CWALT 2007-0A8, CWMBS
2006-3, and CWMBS 2006- OAS '
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In opposition, Pacific Investment Management Company LLC (“PIMCO”) and Center Court
argue that TIG’s objectién should be precluded becauée it is untimely, barred by res judicata, and
not within the scope of this proceeding. They also argue that treating the Allcicable Share as a
Subsequent Recovery does not violate the 2006-12 Trust’s Governing Agreement.

Center Court and PIMCO contend that TIG failed to raise its objection in- this proceeding '

until June 27, 2016. Although Center Court and PIMCO argue that TIG’s opposition should be

stricken as untimely, I accept TIG’s opposition pape.rs.. At the June 22, 2016 court conference, TIG
| and PIMCO infofmed me that they intended to submit papers by June 27, and I agreed to accept
their paipers by that deadline. |
Next, PIMCO argues that the doctrine of re$ jitdicata bars TIG’s objection because it couid
have been raised in the prior Article 77 proce.eding before Justice Kapnick. Res judicata bars a
party from litigating “a claim V\ihere .a judgment ori_the merits exists from a prior action between the

same parties involving the same subject matter.” In re Hunter, 4 N.Y.3d 260, 269 (2005). Res \

Jjudicata generally precludes “claims actually litigated,” but also applies to “claims that could have
been raised in the prior litigation.” 1d.

To determine whether a claim is barred by res judicata, our courts apply a transactional

analysis approach which holds that “once a claim is brought to a final conclusion, all other claims
L arising oiit of the saine transaction or series of trgnsac'tions are barred, even if based upon aifferent
theories or if seeking a différent remedy.” O ’Br.ien v. City of Syracuse, 54 N.Y.2d 353, 357 (1981).
The purpose of the res judicata doctrine is “to pr(_)\./iide finality in the resolution of disputes” and is
based on “[c]onsiderations of judiciai economy as v\iell as fairness to the parties;” Reilly v. Reid, 45
N.Y.2d 24, 28 (1978).
TIG raises aniobjection to the Settlement Agreement here that if did not raise in the prior

Article 77 proceeding. In the prior proceeding, the Court determined that “a full and fair
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opportunity” had been offered “to all Potentially Interested Persons, including the Trust
Beneficiaries, to make their views known to the Court, to object to the Settlement and té the
approval of the actions of the Trustee in entering into the Set_tlément Agreement, and to barticipate
in the hearing thereon.” In re Bank of N. Y Mellon., 42 MISC 3@ 1237(A) at 14 (Sup. Ct. New York
County 2014). Because TIG hadb a full and fair oppbrtunity to raise its objection to the Settlement
Agreemeﬁt’s terms in the prior proceeding, TIG’S objection in this proceeding is now barred by res
Judicata.’ |

As no other certificateholder raises an objecfioﬁ to the distributibq of'the Allocable Share as
a Subsequent Recovery, I .direct the Tru'_stee to distribute the Alchable Share for the 2006-12 Trust
as though it was a Subsequent Recovery, pursuant to the terms éf the Settlement Agreement and the
PSA for the 2006-12 Trust.
II.  The Fourteen Remaining Trusfs

In regards to the Fourteen Trusts, the pérties dispute whether the Allocable Share should be
distributed according to: (1) the Standard Intex method; (2) the pay ﬁfst; write up second method;
or (3) the write up first, pay second method. v ’A

The Settlement Agreement sets fo;;th two 6perati§ns that the Trustee must follow in
distributing the Allocable S.hare for each of thvevFouvrteen Trusts. First, the S¢ttlement Agreement

states that the Trustee shall distribute the Allocable: Share to certificateholders “in accordance with

* TIG argues that treating the Allocable Share as a Subsequent Recovery is a violation of the
2006-12 Trust’s Governing Agreement. Even if I were to entertain the merits of this argument, I
find it to be unpersuasive. Although TIG is correct in pointing out that the Allocable Share does
not fit within the definition of “Subsequent Recovery” as it is not a recovery on a liquidated
mortgage loan, the Allocable Share is nevertheless to be distributed “as though it was a Subsequent
Recovery.”
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the distribution provisions of the Governing Agreements . . . as though it was a Subsequent
Recovery available for distribution on that distribution date” (emphasis added).

Second, the Settlement Agreement directs the Trustee to ;‘allocate the arnount of the
Allocable Share for that Covered Trust in the reverse order ef previously allocated Realized Losses,
to increase the Class Certificate Balance, Component Balance, Component Principal Balance, or
Note Principal Balance, as applicable . . . to which Realized Losses have been previously allocated
.. . pursuant to the GO\terning Agreements.”

The parties do not dispute that the distribution provisions in the Settlement Agreement direct
the Trustee to pay out the Allocable Share first, and then to write up the certiﬁcates in the amount
of the Allocable Share as described above. To perform the first operation, the Trustee must pay the
Allocable Share as though it was a “Subsequent Recovery,” as that term is defined by the
Governing Agreements. Each of the Fourteen Trusts have a querning Agreement with slightly
different terms. As the parties have not pointeti out any signiﬁczrnt differenees between the
Governing Agreements, I treat them similarly. |

Each of the fourteen Governing Agreements contain a ‘;Section 4.02 - Priorities of
Distribution,” which sets forth the orderof distribution of the trust’s funds among the certificates on
a monthly basis. The amounts available to be distribt1ted each month are célled “Available Funds.”
Available Funds consists of certain amounte held in the trust’s Certificate Account, including
payments of principal and interest from the underlying mortgage loans.® Available Funds also
include Subsequent Recoveries, which are typically unexpected recoveries from mortgage loans

_ .
that have been previously liquidated. -

s See e.g., CWALT 2005-61, Section 3.05.
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Section 4.02 proilides that Available Funds are to be distributed to certificates in the
following general order: (I ) interest; (2) pfincipal in an amount called “tﬁe Principal Distribution
Amount”; and (3) unpaid realized losses. Available Funds are distributed on a regular distribution
date each monfh, which is usually the 25% Qf the month.

Because the Settlement Agreement requires the Allocable Share to be treated as 5
Subsequent Recovéry, the Allocable Share must first flow into Avéi.lable Funds, aﬁd then be
distributed in the order established by Section 4.02. The parties do _not dispute the portion of the
Allocable Share that will be paid for the first category for distribution — interest.

The main dispute between the parties concerné how much of the Allocable Share will be
apportioned to the second category for distribution — the Principal f)istribution Amount. Funds that
fall within the Principal Distribution Amount are generally paid out to certificates in order of
seniority until their éertiﬁcate balances_ equal zero.” .

The express deﬁnition for “Principal Distribution Amount” is: “the excess, if any of (1) the
aggregate Class Certificate Balance of the Certificates rlelated to such Loan-Group immediately
prior to such Distributioﬁ Date,. over (2) the excess, if any, of (a) the aggregate Srated Princz’paf
Balance of the Mortgaée Loans in that Loan Group.a.ls»of the Due Date in the month of that

Distribution Date (after gfving effect to Principal Prepayments received in the related Prepayment

Period), over (b) the Group 1 Overcollateralization Target Amount or the Group 2

?The PSAs contain specific directions regarding how the Principal Distribution Amount
must be distributed. For example, the PSA for CWALT 2005-69 states, at Section 4.02, that the
Principal Distribution Amount shall be paid sequentially: “(i) to the Class A-R Certificates, until its
Class Certificate Balance is reduced to zero; (ii) concurrently, to the Class A-1, Class A-2 and Class
A-3 Certificates, pro rata on the basis of their respective Class Certificate Balances immediately
prior to such Distribution Date, until their respective Class Certificate Balances are reduced to zero;
and (iii) sequentially, to the Class M-1, Class M-2, Class M-3, Class M-4, Class M-5 and Class M-6
Certificates, in that order, until their respective Class Certificate Balances are reduced to zero.”

7
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Overcollateralization .T arget Amount, as the case may be, ‘for such Distribution Date” (emphasis
added). CWALT 2005-61 PSA.*

Under this deﬁnitiori, the Principal Distribution Amount has thrée components: (1) Class
Certificate Balapce (“Certificate Balance”); (2) Stated Principalv Balanc¢ of the Mortgage Loans
(“Loan Balance™) and 3) the'Overcollﬁteralization. T arget Amount (“OT Target”). In other erds,
the Certificate Balance is the aﬁqounf of principal owed on the certificates; fhe Loan Balance is the
unpaid principal balance on the mortgage loans securing the certificates; and the OT Target is an
established target for the Loan Balance to exceed the Certi_ﬁcate Bal_a‘nce..’

Tilden Park, Présiris, and Blue Mountain c0nteﬁd that the P_rincipal Distribution Amount is
calculated using the certificate balances “irr;mediately prior” to the Distribution Date, as expressly
stated in the _Principai Distribution Amount_deﬁnitién. They further asseff that the Principal
Distribution Amount shou}d be calculated ﬁsing the simplified form‘ula:” Cv_v.ertiﬁcate Balance less (-)
Loan Balance plus (+) OT Target. |

In contrast, AIG .and the Institutional Investors vargu.e that the Principal Distribution Amount
should be calculated using certificate b?lanceé that have first been adjusted upwarci in the amount of
the Allocable Share on the Distributi.on Dat'e_-, and th_e Principal Distribu’tion Amount should then be
paid out based on pre-distribution certiﬁcaté balan(;és. AIG and the Institutional Investors argue
that this distribution method is .conSis‘.[ent with the text of the Governing Agreements, as well as.the
overcollateralization and subordination features of the Fourteen Trusts.

Center Court agrees with AIG and the Institutional Investors that the Principal Distribution
Amount should accoﬁnt for thé amount of the Allocéble Share. However, Center Court argues that

the Governing Agreements require a write up first, péy' second distribution. First, Center Court

# The PSAs for the other thirteen trusts at issue contain substantially similar definitions for
Principal Distribution Amount. o
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asserts that Available Funds must exclude a Subsequent Recovery in the month that it is received
because it falls within the “Amount Held for Future Distribution.” Second, Centef Court claims
that, even though a Subsequent Recovery is withheld for distribution in the month it is received, a
Subsequent Recovery mu-;t be allocated to increase cgi’tiﬁcaté balances in the month that it is
received. As aresult o:f this timing, Centef Court conclﬁdes that certificate balances must be
written up first in the amount of thé Allocable Share, gnd then distributed to ceﬁiﬁcates.

The practical difference between the parties’ ‘positions is that: (lv).vuvnder Tilden Park,
Prosiris, and Blue Mountain’s ihterpretatidn, the Principal Distribution Amount essentially equals
the OT Target, and (2) .undér'AIG, the Institutionai Iﬁvestors, and Center Court’s interpretation, the
Principal Distribution Amount essentially equals the Allocablé Share plﬁs the OT Target.

An illustration of thejdifference between th_e two positions follows. Assuming that a trust’s
Allocable Share is $56 million, and its OT Target is $6.3 million,? under the pay first, write up
second method, the Principal Distribution AmOuht is equal to the Certificate Balance minus (-) the
Loan Balance plus (+) the OT Target. Because'the_ Certificate Balance and Loan Balance are equal
(due to the lack of overcollateralization), the_Prin;:ipal-;Distribution Amount equals the OT Target,
i.e., $6.3 million. . | |

Under the Standard Intex method, the Pfinci};al Distribution Amount is .eQual to the
Certificate Balance plus (¥) the Allocable Share.minus (-) the Loan Balance plus (+) the OT

Target.'® Again, as the Certificate Balance and the Loan Balance are equal and cancel each other

o The example of Allocable Share and OT Targét amounts are taken from AIG’s
memorandum of law. _ ) :

o Tn its memorandum of law, AIG argues that the Standard Intex method should apply and
cites to the affidavit of James K. Finkel, which contains a formula for calculating the Principal
Distribution Amount, i.e., (Certificate Balance + Allocable Share) — (Loan Balance — OT Target).
This formula can be simplified to Principal Distribution Amount = Certificate Balance (+)
Allocable Share (—) Loan Balance (+) OT Target, as shown above.
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effectively, the Principal Distribution Amount equals the Allocable Share plus (+) the OT Target —
i.c., $56 million + $6.3 million, or $62.3 million." |
| Thus, under the pay ﬁfst, write up second distribution méthod, the Principal Distribution
Amount is $6.3 million, which goe§ to pay sénior investors until their certificate balances equal
zero, with the remainder éf the Allocab1¢ Share to. pay certificates with realized losses in order of
seniority. | | |
However, under the Sfandard Intex method, thé Princip}al Disfribution Amount is $62.3
million, which means th-aftthe entire Aliocable Share reinaining after interest goes to pay investors
in order of seniority until their certificate balances equal zeré. As shown by this example, the
parties’ positions regult in é significant disparity in .h.ow the Allocable Share is distributed.
A'lth'ough the partiesj sharply dispﬁte how the Principal Distribution Amount should be
calculated, the Governing Agréement provides a straightforwafaldirective regarding the amounts
that need to be gathered, addéd together, and subtracted iﬁ order to calculafe_ the Principal
| Distribution Amount. The.definition of .‘the Principal Distribution Amount states that it is the
amount equal to the excess of the “Class Certiﬁ'cat%: Balance . immediate.ly‘prior to such
Distribution Date” over the excess of the “Stated Principal Balance of the Mortgage Loans” over

the Overcollateralization Target Amount, i.e., Certificate Balance less (-) Loan Balance plus (+) OT

Target — the same formula put forth by Tilden Park, Prosiris, and Blue Mountain.'? As the

Governing Agreements eXpressly indicate how to calculate the Principal Distribution Amount, the

' Center Court’s method results in the same Principal Distribution Amount as the Standard
Intex method. However, the Allocable Share is added first to increase the Certificate Balance
amount, rather than separately adding in the Allocable Share as under the Standard Intex method.

12 More specifically, this equation is derived from Certificate Balance — (Loan Balance — OT
Target).
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Trustee must follow this definition to calculate what portion of the Allocable Share must be
distributed to certiﬁcateholders as the l’rineipal'vDistribution Amount. | '

AIG and the ln’stitutional_ lnuestor_s ar_gu'e .~that the text,: ouercollateralization, and
subordination features of the Fourteen Trusts’ S'Governing Agreements' require the Trustee to
distribute the Allocable Share using the Standard Intex method The Standard Intex method,
however, adds an extra step - the addrtion of the Allocable Share — that is not reflected anywhere in
the definition of the Principal Distribution Arnount. _While AIG, and_the Institutional Investors
assert that the text of the Governing Agreements support distrihution according to .the Standard
Intex method, there is_no textual basis in the 'Gov-ern'i-ng' Agreements for'adding the Allocable Share
to the calculation of the Prineipal D_istrihution Amount. - |

I fully agree w1th AIGand the Institutional InVestors that' the o_vercollateralization and
subordination features of the .Governing Agr,eementsare .design.ed to proteot senior investors and
ensure that they are paid their principal ﬁrst.- »Hv-owe\-/er;-the partie_s plainl:yv-understood when the}i
negotiated the Settlement Agreement that.-t_here‘ c’ould- b.e'-instan.ces where the iGoverning
Agreements’ general suho_rdination seheme _may not apply.’ Indeed, at _oral.argument on August 31,
2016, the Trustee’s eounselekpressly admittte_d 'tha'_t “Section 3_(d)(1) ofthé .Séttlement agreement
provides that, ‘onee the allocable shares has hit those aceounts, the tru.stee shall distribute it to -
investors in accordanc.e w1ththe d1str1but1on prov1s1ons of the governlng. agreements - So that it
was our understanding, then and now, that there could}be dlfferent results obta1n1ng a (sic) d1fferent
trusts. o

Further Trustee’s counsel stated [t]hese are with these common law PSAs are baswally
all equity rather than debt but most of them look hke debt Th1s is the one that looks like equity
And so the settlement agreement does contemplate what classes other than the highest most might
get some. And it draws the ._line below whioh_they won’t go ,'_'.f [depending on] [w]hatever the PSA
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!

or the indenture said.” _Accordingly, the general intent of the Governing Agreements to protect

senior ceftiﬁcateholders‘ over junior certificateholders doesv not operate to overridé the plain and

unambiguous terms.of the Settlemént Agreeme\nt, which directs that the Alloéable Share must be
, distributed as a Subseq)ué'nt Rlecover_y.b
i In addition, I find Center Court’s argument fpr a write up first, pay‘second diétribution
mét_hod to be unpersuasive. Though Center Court correctly points out that the.deﬁnition of
“Availabie Funds” excludes the “Amo_ﬁnt Held for Distriﬁution,” the Settlement Agreement
expressly requires thé Allocable Share to be treated as though it were a SuBsequent Recovery
available for distribution on the Distribution Datg._ The Allocable Share flows into Available
Funds, and is not an Amount Heid for Distribution tﬁat Will be distributed in the following month.‘
Further, contrary to Center Court’s interpretation, the.Governivng Agreemgnts require the Principal
Distribution Amount to be éalculated u;ing certificate balances immediately prior to the
Distribution Date, and not as of any date. | |

As an alternative argument, AIG contends fhét the Settlement Agreement and Governing
Agreements are ambiguous. AIG. assérts that the Céurt should interpret the Settlement Agreement
and the Governing Agfeements in keeping with the .“clear intent of the parties. . . that the most
senior tranches are baid first and the more junior trénches would generally recei?e nothing from the
settlement.” However, because the Settlement Agr‘éement and Governing Agreements are clear
regarding how the Allocable Share must be distributed and how the corresponding Principal
Distribution Amount must be calculated, I declin'e_. to find an ambiguity in the agreements. “Courts
should not strain to ﬁ:nd contractual ambiguities where theil do not exist.” Diaz v. Lexington
Exclusive Corp., 59 A.D.3d 341, 342 (1st Dep’t 2009).
AIG further contends that distributing a Signiﬁcant portion of the Allocable Share to junior

certificates with realized losses must be avoided because it is a commercially absurd result. AIG
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appears to argue that, in light of this absurd result, the Court should supply terms to the Settlement
Agreemerilt and Governing Agreements to ensure thaf the Allocable Share is distributed pursuanf to
the Standard Intex method.

Under New Ydr_k law, even in the .absence of'a claim for refqrmation, courts “may as a
matter of interpretation .éarry out the intention of a contract by transposing, rejecting, or supplying
words to make the meaning of the contract more clear.” Wallace v. 600 Partners Co., 86 N.Y.2d
543, 547 (1995). This “approach is appropriate only-‘ in those limitéd instances where some |
absurdity has been identified or the contract would otherwise be unenforceable éither in whole 6r in
part.” Id.

Here, it is neither an absurd or unenforceable :regult' that the Principal Distribuﬁon Amount
calculated under the Governing Agreements may be small in proportion to the entire amount of the
Allocable Share, resulting in the majority of the Allocable Share to be distributed to certificates
with realized losses, particularly becaﬁsethe partie§ anticipated t.hat- this result might occur. Even if
this distribution can be charactefized as unusual, terms that are “novel or unconventional” do not
render a result absurd. Wallace, 86 N.Y.2d at 548; Jade Realty LLC v. Citigroup Comméréial
Mortg. Trust 2005-EMG, 20 N.Y.3d 881, 884 (2012). Moreover, it is not absurd that, once the
Principal Distribution Amount is dis;tfit_)uted, it is in fact the senior certificates with realized losses
that will be paid first before junior certificates with realized losses." -

Lastly, AIG and the Institutioﬁal Investors argue that the Settlement Agreement’s purpose

will not be achieved if the Allocable Share is primarily distributed to junior certificates with

s See, e.g., CWALT 2005-61 PSA, Section 4.02(a)(4) states that the remaining Available
Funds shall be distributed “sequentially, to the holders of the Class 1-A-1, Class 1-A-2, Class 1-A-
3, Class 1-M-1, Class 1-M-2, Class 1-M-3, Class 1-M-4, Class 1-M-5 and Class 1-M-6 Certificates,
in that order, in each case in an amount equal to the Unpaid Realized L.oss Amount for each such
Class.” -
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realized losses. They argue that the purpose of the Settlement Agreement is to compensate
certificateholders for past and future losses caused by the allegéd breaches of representations and
warranties, but that the pay first, write up second method will result in a distribution based
primarily on past losses only.!

While I understand that the plain language of the Settlement Agreement and Governing
Agreements do not reflect the senior certificateholders’ belief as to how Allocable Shares would be
distributed with respect to these few trusts, I may not look beyond the four corners of the relevant
agreement to determine the parties’ intent, when the contract language itself is clear.'> Where the
“parties set down their agreement in a clear, complete document, their writing should as a rule be
enforced according to its terms. Evidence outside the four corners of the document as to what was
really intended but unstated or misstated is generally inadmissible to add to or vary the writing.”
W.W.W. Assocs., Inc. v. Giancontieri, 77 N.Y.2d 157, 162 (1990); Vision Dev. Grp. of Broward
rCty., LLC v. Chelsey Funding, LLC, 43 A.D.3d 373, 374 (1st Dep’t 2007). In the interpretation of

contracts, our courts are concerned “with what the parties intended, but only to the extent that they

“ The parties argue that statements made by Trustee’s counsel Jason Kravitt in the prior
Article 77 proceeding support their various arguments. In the prior proceeding, Kravitt stated:
“[t]he way we wrote the Settlement Agreement is that it’s the tranches who are most senior who
suffered losses who get the cash first, therefore, the people who are holding subordinated and most
subordinated tranches, likely, will not get any cash out of the settlement if the losses in the
settlement went to any of the senior level tranches . . . [W]e also set in some rules to make sure that
subordinate tranches didn’t get money before senior tranches.”

'3 AIG and the Institutional Investors also argue that distributing a significant portion of the
Allocable Share to junior certificates with realized losses is unfair because a settlement payment
distributed over several months would not have resulted in the majority of the Allocable Shares to
be distributed to junior certificateholders. As discussed above, it is in fact senior certificates with
realized losses that will be paid before junior certificates with realized losses. In addition, the
parties clearly knew that the Allocable Shares from the Settlement Agreement were enormous lump
sums that would flow into the trusts, but they did not write the Settlement Agreement to account for
this potential outcome.
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evidenced what they 1ntended by what they wrote.” Rodol itz v. Neptune Paper Proa’s 22 N.Y. 2d

383, 387 (1968) (internal c1tatlon om1tted)

4

The parties to the Settlement Agreement undoubtedly set out to create one global settlement

to resolve the cla1ms of 530 trusts, each w1th d1ffer1ng Govern1ng Agreements Through
undoubtedly d1fﬁcult and lengthy negot1ations the parties chose the deﬁned term “Subsequent |
Recovery” as set forth_in the differing PSAs —a ch01ce .that 1s_respons1ble for the outcome in th1s
decision. S | | | |

In interpreting contracts. court.si look “to the .obje.ctive meaning o'fi contractual language not
to the parties’ individual subJectlve understand1ng of it.” Ashwood Capztal Inc 99 A.D.3d at 6.
Our courts “apply this rule with even greater ‘force” .— in cases l1ke this one 1nvolv1ng
“commercial contracts neg.otiated at arm;s l'ength by sophistictate_d, counseledvbusinesspeople.” Id
Upon careful examination» oif the plain language of the Settlcmém Agrg'emje_tlt'and Governing
Agreements, I find that their. obj ectiveineaning"is to dlrect the _Trusteé-to distribute the _Allocable
Shares for the Fourteen Trus-ts.using the pay_ tirst,'write up second method, which inclu‘des the
calculation of the Principal Distribution -A‘mount pursuant to the terms _o.f';the Governing
Agreements. | | |

Tilden Park andiProsiris also request that the Trustee.dis_tribute\_' thei{Allocable Shares for the
Fourteen Trusts as of vlfebruary_ 25, 201_.6> _ the ne_.x't di’stl_r-ibution date after this.proceeding yvas
commenced. They .argue that l should direct distribution as of this date based on the Institutional
Investors’ attempt to delay th1s proceedlng in order to dlvert payment to themselves |

T agree w1th AIG and the Inst1tut1ona1 Investors that there is no support in theGovemmg
Agreements fora d1str1butlon to relate back to a pr10r set of c_ertiﬁcatebalances. Further, I note that
the two partial judgments previously _entered in this p‘roceeding directe‘d distribution as of the next

available distribution date, and did not re-late;ba‘ck to February 2016. I do not find any reason to
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depart from that procedure in this cese. I therefore direct the Trustee to c_l.ist.ribute the Alloceble
Share for ‘the Fourteen Trusts on t’he next avaiiable distribution date, in accordance with this
decision.

Lastly, I deny the petitioner’s request forr (a) ‘an order that the Co_prt shall retain exclusive
jurisdiction over this matter for. rhe purpc\)sesvof rendering additional insrruetiqns as are necessary or
appropriate in the administration of the Covered T.rusts; and (b) an order barring litigation of the
questions raised herein outside the centext of this pcheeding. If the parties need additional
| instructions or an order barring further litige_ltion of'tl.‘le qliestions-raised'here, the parties_may seek
| such relief as necessary. | U
| In accordance with the foregoing, it is he're_by»:'v_
| ORDERED that the branch of the Barlk of New York Mellon’s petition seeking judicial
instructions related to CWABS 2006-12 is severed and grarrted as described above; and it is further

ORDERED that the branch of the }Bank of New York vMellon’sﬁ petition seeking judicial
instructions related to CWALT.2005-61, CWALT 2.005-_69, CWALT 2005_7'2, CWALT 2005-76,
CWALT 2005-IM1, CWALT 2006-0OA10, CWALT_2006-OA14, CWALT 2006-OA3, CWALT
‘ 2006-OA7, CWALT 2006—OA8, CWALT 2007-OA3, CWALT 2007-0A8, CWMBS 2006-3, and
CWMBS 2006—OA5 ié} severed‘and granted as descr'rbed ebO\}e." |

Settle judgments. |

This constitutes the decision and order of the Court.

DATE: ‘ 3\3{‘\“:b

A A
\ SALlANN\SCAlﬂuLLA, Jsc

J
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