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SUPREM~ COURT OF THE STATE OF NEW YORK - NEW volK C~UNTY 
PRESEN!: 0. PETER SHERWOOD PART 49 

I Justice_ 
·-···--·····-;t-•······--·····•••••···-···-. ··--·····-······-···········•·•••••••X 
THE GEuRGETOWN COMPANY, LLC, et al., 

I Plaintiffs, · 

l -against- . 

IAC/INT RACTIVE CORP., et al, 
I . 

. INDEX NO. 651304/2016 

MOTION DATE June 20, 2016 

MOTIO~ SEQ. NO. 001 

' Defendants. 
MOTIO~I CAL. NO.-----

--······--··r·--·-·-······--...;.····-···-···---------------.,.---x . 
The following papers, numbered 1 to were read on this motion to disqualifying counsel. 

I . . PAPERS NUMBERED 
i 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering[Affidavits - Exhibits __ · ---------------'-.....----­

Replying A~idavits __ ._· ----------------+-----.....,.---
Cross-M1otion: ·· D Yes D No 1 · 

I 

Up n the foregoing papers, it is ORDERED that this motion is delided itj. ~ccordance with 

the accom, anying decision and order. . . I . . -
I I . 

J . 

Dated: 1March 3, 2017 

Check one: 0 FINAL -DISPOSITION • NON-FINAL DISPcpSITIO~~ 
Check if ]appropriate: 0 DO NOT POST D REFERENqE · · C O 
D SUBMIT.ORDER/ JUDG. D SETTLE ORCE\ fP\ ~ t:. 

. l' I MAK:2 2 201?,, . 

-obuNTY ClfR~S off\CE 
NEW'<OR\<. 

C° I 

., . 
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SUPREME couRT OF THE STATE OF NEW YORK - NEW YORK c6uNTY 

PRESENT: 0. PETER SHERWOOD . PART 49 
, Justice 

'"7··-··--··-~---·-··--···--···············--·-··-·····-··--· ·---x 
THE GEORGETOWN COMPANY, LLC, et al, 

I . 

INDEX NO. 651304/2016 
Plaintiffs, 

. MOTION DATE' June 20, 2016 
, -against-
! ' 

IAC/INTERACTIVE CORP., et.al., 
'MOTION SEQ. ~O. 002 

:MOTIO~ CAL. NO.-----
· Defendants. 

··-·-···-···t·· .... ---·---·-.. ··-·-··· .. -·-·-· ............. _, _________ x 
I 

The following papers, numbered 1 to were read on this motion for leave to interver'le. 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause -Affidavits - Exhibits ... 

Answering! Affidavits - Exhibits·--------------+--"'"--­

Replying Affidavits --------------------1.---..:....,...---

Cross-Motion: D Yes. D No 
I 

Upon the foregoing papers, it is ORDERED that this motion is debided in accordance with 

the accombanying decision and order and accompanying motion sequence 001 ... 

I 

Dated :.__,.=M=a:..:...rc=h~3..._, =20=-1..:...:7,___ 

I 
I 

Check one: 0 FINAL DISPOSITION • NON-FINAL DISPbSITION 
I I " 

Check if!appropriate: 0 DO NOT POST 0 REFERENCE . 
D SUBMIT ORDER/ JUDG. . D SETTLE ORDER/ JUDG. 

f~ n
1 

r
1

1 ~ D l 
L! \j .. _':::::! l~ ·~ 

I MAR222om · 

cbuNTY CLER~ OfflCE 
NEWYelfllt .. ~ 
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SUPREME COURTOFTHE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL l>IVISION PART 49 

________ : __ =: .. ~: _______ ; ___________________________ ~=---~-=:-~; ____ :.===-x ; - - - - - - • - - - - - - - - ·x 
TIIBGEORGETO~COMPANY,LLC; : · . 
GEORGETOWN t9tH STREET PHASE I, LLC; 
GEORGETOWN l9TH STREET DEVELOPMENT LLC; and 
!AC/GEORGETOWN l9TH STREET, LLC, 

I 
I 

-against-

IAC/JNTERACTIVECORP.; 
HTRF VENTURES, LLC; and 
!AC 19TH STREET HOLDINGS, LLC, 

Plaintiffs, 

l Defendants. 
I ~~~ 

0. PETE~ SHERWOOD, J.: 

I. BACKGROUND 

: r- - - - - - - ~ - - - - -- -X 

I ,•I. 
,.~ : 

DECISION AND ORD.ER 
Index No. 6513~412016 
Mot. Sen. Nos. 001, 002 

. ;"II .. .. 

In }his actio~, the plaintiff cn-tities (together, Georgetown) sue the defendants (tog~ther, IAC) for a 

declaratory! judgment that Georgetown is ct1titled to 50% of a $35 million tights fee: ~ssociatcd with 

development rights on a property in Manhattan's West Chelsea District. The foe is bcingihcld in escrow. 

On'lthese motions sequence numbers 00 I and 002 each side seeks to disquJlify couhsel for the other 
I ' I 

based on alleged conflicts of interest based on concurrent representation of adverse partic~. In April 2016, 

shortly afteir this action was filed, IAC moved to disqualify DLA Piper (DLA) as counsel for Georgetown. 

The next day, Joseph 13. 'Rose 01cd a motion by order to show cause to intervene ~nd disqualify Kasowitz, 

Benson, Torres & Friedman. (Kasowitz) from acting as :tAC's cmmsel in this matter. 

II. MOTION SEQIJ~NCE NUMBER 001 .• I 
• I 

A. Fa1;:ts. 

The facts which are largely undisputed, are taken from the parties' memhranda. Where material 

foe" are d;lputed,they a<e noted. : I 

. ''.' !~arch 20!5, DLA ap~~oi1~hed ~AC .about representing I~(~ in DeWi~t. v Cra~ P~otoco~ 
C.un11'.1:n11~<(/1011:'" Inc .. el al,, a Calitorm.a m:t1~n brou~h-t by a prose pla111t1ff com:plammg of vrolatr~ns ot 

a Calrlorma 1mt1-spam statute. IAC belreved rts subs1d1ary, .Match.com~ was the rropcr defendant 111 that 

action, andj that IAC would soon be replaced by Match.com i11 the case. Match.com signed a letter of 

engagemcn~ for DLA to represent it in the action (the Match.corn Engagement L1lter, attached as Exhibit 

C to Katz tff, NYSCEF Doc ... No. 7). DLA was already representing !AC in ~eWitt. fACs motion •to 

quash De\\j1L1's proposed surritnons was granted. On October 30, 2015,. DeWitt !filed a riotice of appeal. 
I 

1 
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His orening brief was filed oi1 March 24, 2016. !AC states that DLA was counsel t>f record for I.AC on the 

appeal. 

' ' 

ll is unclearexa'ctly when DLA's representation of Georgetown began. However, DLA represented 

Georgetow~1 at a pre;-.Suit ~ettlement meeting held in New York in Octoher 2o l 5
1 
(the O~tober Meetirig). 

DLA ~escrrbes the pre-suit 11ego~iafio11s as bein.g more exte1~si~e. !AC characterizr~ it as~ ~i.11gle meetin~, 
at which DrA made a presentation, and at which no negotiation was held. IAC !:J1d not 0~1ecl to DLA"s 

representation ofGcorgctown at that meeting. DLA claims !AC was happy forl DLA 's involvement on 

behalf of Gb~rget~wn because it felt. the re'at.ionship between the attorn~y ~foril Dl:~A (Anthoi1y Coles) and 

IAC's AssJciate General Counsel (Edward Ferguson) would help negot1at1ons. ! . . 
I . . . , • 

Th\s action was ii led on March 11, 20 I 6. Five days later, 1 AC wrote to QLA, asserting a connict 

of interest, !declining· to waive the conflict, and asking DLA to withdraw. DLA declined .. , .On March 17, 

DLA reachfd out to Matcl_i.com's General Counsel seekiitg a waiver. He decli1ed, on, ~he grounds that 

Match.com did not speak for IAC, and. referred DLA to !AC, On March 28, D~A filed a motion to be 
I . 

relieved as IAC's counsel in the DeWitt appeal. TAC objected, claiming, among other !hings, that DLA 

was dropping it like a hot potato in order lo avoid a conflict ·with a preferred clicni. . , 

bJ April28, IAC flied the i11stant motion. to disqualify DLA as Georgetown's counsel. On the 

same day, di.A's motion to withdraw from the California action \Vas granted hy the First Ap; p, ellate m;trie~; I . . . 
Division T~vo, of the Court of Appeal for the State of California. The parties m~ke divergent assertions 

ahout why that court granted the motion, but the court's decision is pare of explanhtion. 

B.J Argument. . . , . . . I . 

IA . <1rgues.1hal filing ofthis suit violated New York Rules of Profession~I Comh1ct, as DLA had 

a disabling bontlict of interest, representing one cJient in litigation against anothct ~xisting,d.ient. Rule 1.7 

provides: 

(a) Except as provided in paragraph (b), a lawyer shall not represe1h a cliei1t'.ifa reasonable 

lawyer would conclude th~t eith~r: . . ' I . • . . . 
(!)the representation will mvolve the lawyer m representmg d1ffenng mterests; 
or · I · · 

I . 
(2) there is, a significant risk that the lawyer'.s professional judgn1cnton behalf of 
a client will be adversely affected by the lawyer's own financial, bt;s:iness, property 
or other personal interests. 

. , 
(b) Notwithstanding the existence (;!.a concurrent contlict of interest 1!'111der paragraph 
~a), a lawyer may represent a client if: 

2 
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(I) the lawyer reasonably believes that the lawyer -.yill be able to provide 
co1i1pett:nt and diligerit.reprcsentatiori to each affected cli~nt; 

(2) the representation is not prohibited by law; 

3)thc representation docs ·not ·involve the assertion of a claim by oneclient 
against another clienl reprcsciited by the lawyer in the same litigation or 
other proceeding before a iri.~unal; and 

(4) ea.ch atlCctcd client gives informed consent, confim1ed in wrifo1g. 

"The duty to avoid the representation of differing interest prohibits, among dthcr thi't~gs, undertaking 

representation adverse to a current client without that client's informed consJnt" (Rul~ 1.7, Comment 

6). I . . 

IJ argues that.OLA represented IAC concurrently With suing it, whkh is "pdmO facic improp,. •. : 

(Hempsrearl Video. Inc. v lnc. Vil. of Val. Stream, 40; F3d 127; 133 [2d Cir2005] ;["If the representatioir is 

concurrent, it is 'prima facie improper' for an attorney to simultaneously repres~nt a client and another 

party with +terests ·directly ~dyerse to that client.'' (quoting Ci11.ema 5. Ltd. v Ciner~ma. Inc;., 528 F2d 1384, 

1387 (2d Oir.1976])] see Merck Eprova AGv Prolhera, Inc., 670 F Supp 2d 20l, 208 rsoNY 2009]). lt 

maintains t~at "the attorney must be disqualified unless he can demonstrate at the f.'cry lea~t; 'that there will 

he no actu<il or apparent contl ict in loyalties or diiniriution in th.e vigor of his rep~esentatim1" (Hempstead 

Video, 409,F 3d at I 3J, inforllal qucitations omitted). Accordingly, IAC seeks to 1Jave DL.iA. disqualified. 

. or argu~s thal th is <notion i '. JatO, and f AC hru; wai¥ed •ny con nid by l~iti"g (.Ve months afte.· 

the October Meetmg tu file the motion. DLA also po11its to the conflict wi'ver 111. the Match.com 

EngagcmcJt Letter~ which DLA argues also applies to IAC (see Macy's Inc. v J.q. Penny Corp .. Inc., 107 

A 03d 6 J 6,161 7 f I st Dept 20 I 3 Jl advance conflict waiver in retainer agreement fo~md enforceable]' .. OLA 

claims the! argument made by IAC iii respc>nse .to DLA 's motion to withdraw, that the Matc11;com 

Engageme~t Letter did notbirid it, was so ludicrous, and ·so dan1aged their relati011ship, tliat DI ,A declined 

Lo further 1rprcscnt lAC in the DeH·'iu appeal, ending the relationship. DLA cl,ims the;(~alifomia cotir:t 

discrc<iitcd IAC's arguments by granting DLA's motion to.withdraw. 

D A argues that the Match.com Engagement Letter applies to IAC, as this is ~he only retainer 

agreement oyering Dl.,A 's work for bqth Ma.tclu:om and IAC. DLA claims it was instructed by IAC to 

discusster 1s of the enga~ement with Malch:com and cites a letter in wi1ich IAC's lssista~i general counsel 

told DLA t workout the details with Match.com's counsel because "we'd like yL to r~p1:escnt us intliis 
. i 

' ! . ; 

1 The. co~fliJt waiver reads.: "you acknowiedge and agree th~t[hc Firm and its affiliated er~tities m~y: now or in the 
future, rcprclscnl ocher persons or entities on matters adverse to you or any of your current 'or future aJfiliates, 
i'ncluding, \Yiithout limitation, in, .. litigation, arbitration or other dispute resolution procedure. oth¢~ than those· for 
which the rirm had been or is engaged by you' (Match.com Engagement Letter, Terms otj Service,;~4). 

3 
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't I 

matter" (Opp at 6, qLtoting Ferguson e-mail to Katz dated March 13 .• 2015, attached as Exhibit B to Katz 
' .. 

Aff). Furtl1cr, the Match.com Engagement.Letter descr.ibcs representation ''in connection with the claims 

brought ag~inst the Company," when the claims were, at that point, broughtagainst IAC. DLA represcnkd 

IAC ·in the peWill action, and Invoiced, Matc~1.con\ as per IA C's instructio.ns. DLA 's invoices were.paid, 
I however., hy IAC. DLA also argues that Curtis Anderson, Match.com's General Counsei; who signed the 

Match.com Engagemcnt;Lcitcr, had "both actual aiid apparent authority to sign .. , on JAC's behalf' (Opp 
. I , . 

at 16). To interpret the Match.com Engagement Letter not lo bind !AC would be 'contrary to·the intent of 

the parties (Opp at 17, citi11g Cole v Mack/owe, 99 AD3d 595 .. 596 [1st Dej)t 2012 J, affd, 125 ADJd 44 [1st 

Dept 2014] [it is a "well settled principle that a coritract should not be interpreted lo produce an absurd 

result, one that is tominercially unre<lsoriabl~; or one that is contrary to the intent of the partieS"?]). 

Additionally, as IAC use.d and paid for DLA 's services, it accepted the benefits of the contract, and should · 

be hound by its terms (see (]()/d-;1011 v.Bandwidlh Tech Co1p . ., 52 J\D3d 360, 363 [I st Dept2008]). 

I . 
DL~ argues that, even without a conflict waiver, IAC's motion to disqualify should be denied, as 

IAC will not suffer any pr~judice, and the balance of equities tips in Georgetown's favor. DlA contends 

there is no "mandatory disqualification" rule, and that counsel must have the "opportunitY to show,. !H !he 

very least, that there wiH be no actual or apparent connict :in loyalties or diminution in the vigor of his 

rcpresentati~n" (Deve.lop Don't Des1roy 13rookfcvn v Empire/itate Dev. Corp., 31 AD3d 144.153 [!st l)ept 

2006]). Additionally, as the representation in the DeWill action is now terminated, there is no longer a 

concurrent representation, and so an assumption that the representation is prima facic improper would no 

.longer apply (see. MSKCtTrust v l'araneck Enterprises Inc., 296 AD2d 769, 770 [3d Dept 2002)). DLA 

notes that I,AC points· to no specific prejudice which would. be caused if OLA contim1es to represent 

Gcorgetow~, and argues that "there is no risk of divided loyalties or diminished vigo~'' in the DeJVitt 

litigation, while G_corgetbwt1 will be prejudiced by .the loss of DLA as its counsel (Opp at 23-25). 

IAC 1'eplies that the Match.coin Erigagcmcnt Letter cannot apply lo IAC, since; by its teriils; it 

"does not create an attomey"client relationship with any ·other entity or person, including, without 
i 

limitation, )~Our corporate parents, subsidiaries, affiliates ... unless such entities or persons·are specifically 

named in f the engagement letter]" (Match.com Engagement Letter, Terms of Service,~ 2). As the terms 

of the agr~ment specifically exclude binding any .other entity, Match.corn's General Counsel's alk:ged 

authority (which .is denied by JAC) t.o bind IACis irrelevant. IAC denies that Anderson instructed DLA on 

how to wri![ (he engagement letter •. or that it should omit mention of !AC. A1~derson, in fi1ct, crossed.m1t 

the phrase ''or your affiliates'' in a sccifon of the Terms of Service which would have represented that 

Match.com 1'agree[d] that an Allowed Adverse Repres1~ntatio11 docs not breach any duty that the Firm owes 

to you or any of your affiliates'' (Match.com Engagement L!!tter, Terms of Service,~ 4). IAC also claims 

4 
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to hav~ been i:norant of the existei1cc. of the Ma~ch.co_m Engagement Leier un~il March 2016. 

Accordingly, IA(. never cMsented to DLA s representation of Georgetown, and wluld nothave consented, 

as that is nT its practice. . . ! : ' 

IAC further disputes that the Match.com Engagement Letter binds it. by its tenns, and that the 

document, drafied by DLA, should be constrm:d agai:'lst DLA: fr denies Anderson had actual or apparent 

authority to hind IAC, and the document clearly shews him signing only on beh'.1lf of Match.com. IAC 

claims that disqualification is warranted be.cause "DLAopportu11istically dropped IAC as a client - - via its 
I . 

withdrawal :from the De Will Litigation ~only after IAC dec:l.ined to provide it a waiver to allow it to 

represent Georgetown in lhiS apparently more iittraclive and lucrative engagement" (Reply at 13-14}. 

C. . Stan.dard I . 

"[W]hether to disquafify an attorney rests in the sound discretion of the d:ourt" (Harri~· v Sczilco; 

86 AD3d 4.~1 [1st Dept2011]). Ail attorney "may not place himself in a position whert: a conflicting 
I I 

interest may, even inadvertently, affect, or give the appearance of affecting, 1 the obligations of the 

professional relationship" (Flores 11 Wil/w'd .l Price A.i·.wic .. LLC, 20 AD3d 34i, 344 (I st Dept 2-005], 

quoting Maf ter of Kellyi 23NY2d 368, 376 [ 1968]), arid "doubts as· to the existencJ of a coriflict of iriterest. 
I 1' 

must be rcsblvcd in favor of disqualification;' (.Justini~n i.:apittil.SPC v West LB AG, NY Branch, 90 AD3d 

585, 585 f I ~t Dept 20 I !), quoting Rose Ocko Founcl. v liehm>itz, 155 AD:id 426, 428 [2hd Dept 1989]). 

However, ":{a] party's entitlement lo be represented in ongoing litigation by counsel of;his. or her own 

choosing is1a. valm;d right which should not be abridged absent a clear showinJ that disqualifieaticlll is" 

warranted" tcampolongo v Campolongo, 2 AD3d 476, 476 [2nd Dept 2003] [citations omitted]; see Horn 

v Municipa1 Info. Servs;, 282 AD2d 712 [2nd Dept 2001 ]). The party seeking di~qualifiC::ation ''bears the 

hurden of establishing that" .standard (0'/)onne/l, Fox & Gartner .. P.C. v R-2000 Corp., 198 AD2d 154 l Isl 

Dept 1993 J;.i NYKLine (N. A 111.) Inc. v Mit.~ubishi. Bank, ltd., 171 AD2d 486, 488 fl11 st Dept 1991 ]). . 

D. l . Discu-ssion. - . . : . . . . . . . . . . . 

At tjhc tune this a.ctron was hied, DLA was mvolvcd 111 simultaneous representation of and agamsl 

IAC. A co1iflict, if any, must be assessed as of that time (~'ee Burda Media, Inc. v B/umenbe1-g, 1999 WL 

I 021104, at *3 [SONY Nov. 8, 1999] ["It is vile II settled that whether an adverseatt6rney-clieht relationship 
.. I . .· 

is simullancp11s or conti11uing is to be dett:rinined as of lhe time that the connict arises, an~ not at the time 

the niotion ~o disqualify is finally brought before the comt"]; see also Chemical Bank v Aj)iiiated F!vl lns . 
. 1 . . ' 

Co., 1994 '1L 14t9Sl, at* 1 I [~DNY, Apr. 20, 1994]; Strategem Dev't Cnrp.11 Heron Int'! IV. JI., 756 FSupp 

789, 793 [SONY l'J91 ]; F1Jnd.ofFu11d~. Ud. v Arthur Anderson & Co., 435 f'.Supp 84, 95 [SDNY], affd in 
' ' ' 

part, rev'd irt part on other grounds, 567 F2d 225 [1d Cir 1977)) ... 

[* 7]
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DLA asserts that ilic waiver clause .of the Match.com Engagement Letten applies. lAC responds 

that the lctt~r is not binding on it. "The fundamental rule of contract interpretation is that agrccme1its are 
I . . . 

construed ip accord with the parties' intent . . . and '(t]he best evidence of what parties to a writtci1 

agreement intend is what they say in their ·writing' ... ; T'hus, a written agreement. ~t~1ft is clear and 

unambigu~>us on its facemust be enforced according to the plain terms, and ~xtrinsic evideric9 of the parties' 

intent may be considered only if the agrccmc:;nt is ambiguous [internal citations omitted]":{Riverside S<iuth 

?fanning Corp. v CR Pl£xiell Riverside~ LP, 60 AD3d 61, 66 f I st Dept 2008], affil 13 NY:J d 398 [2009]) . 
. " 

Whether a contracl'is ambiguous presents a question oflaw for resolution by the court (id. al 67). The court 
• I 

should ~d.opt an in~erprelinion of a contract which giv~s. r:caning to every provisi:~n of.the contract, with 

no prov1s10~1 left without force and effect (see RM 14FK Corp. v Bank One Trust to .. N.!f .. : 37 AD3d 272 
II ! 

f I st Dept 2~07]). · 

The terms of the Match.c6m Engagement Lette1' arc clear and unambigt1ous thaf it only binds 

Match.com. DLA contends that the circumstances i11dicatc the parties intended someth;i11g else but that 

circulnstance does 1iot ¢re~1te an ambiguity in the document. Further, as DLA drafted'.: the agreement,. 

"applying standard principles of contract consti'~1ction, we construe ambiguities; against:· the draftsman" 
. . I .: 

(~orri.son Cohen Sbige~ & Weinstein, LLP. 11 Ne;tt'.ork Indus. Corp., .292 AD2d 15[, 154 ~I st Dept 2002]). 

It DLA had wanted: to bmd IAC to that document, 1t knew how to write an engagement letter that would so 

Provide. ll did. noL Accordingly, DLA cannot base its conflict waiver defc11~c on tl~e terms of the 

Match.com 'Engagement ~tter. . . ! . 

i : 

.£ve1n withOIJt finding a prima facie conclusion of conflict due tO the concurrent representation (see 

Develop oJ,., Destroy B;·noklyn v Empire State Dev. Corp~, 31 AD3d 144? 152 l'f ~t Dept:~006]["Since .. 
. the only si~nultaneous representation here invo.lvcs tqtally unrelated cases ... , there wa.~ no prima. facie 

showing of a conflict"]),. there is an evidence of actual conflict. While DLA claims there .ik .no diminution 

in representation, and no pr"'judice to IAC, the argument is akin to the defendant facing sentencing for 

killing his p;irents pleading for leniency because he's an orphan. JAC has already Jost its p~c.forred counsel 

for the DeWifl case because of.this conflict. While DLA blames their parting ofthe:ways on lAC's position 
I I · · 

that the Match.com Engagement Letter does not bind it, that position was raised' ill reference to DLA's 

<11tempt 10 \r·ithdra~v from representing !AC so as to clear the conflict and represent a ~referred client. 

Accordingll, ~AChas alreadysuffored prejudice. The controyersy before the court is a Pfime example of 

what was i~tended to be avoide<) by Rule 1.7, \"'.hich provide.s that "absent consent, a .l~~vycr may not 

advocate in lone matter against another client that the lawyer· •represents , in soine oth~r matter, even 
' . . . ,•. i 

when the m~tters are wholly unrelated. The client us 10 whom the representation is adverse is likely to foel 

betrayed and the resulting daniage to the client-lawyer reJaiionship is likely tp impair; the lawyer's 
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ab;J; ty to reice,ent the dierit effedively" (Role 1.7, Comment 6). Aadition•lly, th~ parti.h "" at an ea'IY ·. 

stage of the.litigation, and prejudice to Georgetown from ending DLA 's representation nO\V will be limited .. 

111. MJTION SEQUENCE NUMBER 002 . : . 
I 

. . I . . 

. Joseph B. ~ose moves. to intervene pursua1.1t to CPU~ sectioi.1 I 012 and [I 013 a.1~d to. disq.ualify 

Kasow1tz, B,enson, 1 orres & Friedman LLP (Kas.ow1tz) from n;ptesentmg IAC as lounseJ:m thrs action. 

I 

A. , Facts _ 

1 

. Rose allcges·that he has a substantial ownership interest in Georgetown. was heavily involved in 

the events diving rise. to. this action, has millions of dollars at sta~e in Lhe outcome .• and will be a key 

Georgetown: witness. i<asowitz, who represents fAC in tllis action, has also :represented R~~e for six years 

in a scparati~n and divorce proceeding. As of the time of oral argumenl on these! motion~S; that trial had 

been adjourned. As a resultofthatreprcsentation,Kasowilz has been privy to Rose'l personal and financial 

informati~ntincludjng inf~rmation about.Georgetown and the fees at issue i~ this llitigatio'.~. Ros~ learned 

of Kasowrtzls representation of IAC on or around March 14, 2016, and lllS co11115cl, M1fhael l'eldbcrg, 

conferred with Marc Ka~owitz (M Kasowitz) about a possible ctinflict on March 2~. M K~sowitz took the 

rosition that! there was no ¢onf1ict. On April 15, Feldherg asked .Kasowitz to with~raw fr~n~ representing 

IAC. KasO\vitz declined. 

H. :1 Arguments I 

RoJ seeks leave ·ro interve1ie for the purpose of makirig this motion an~ argues that Kasowitz 

shou Id be diJqualitied aSIACs counsclbecause of the conflict between IAC and hiJ interests. Rose claims 

llis motion i~ timely, and prqjudicc to IAC willbe minimized, !· . 
! ' 
l . , ' 

Asiiscussed above, Ruic I. 7 of New York's Rules of Profi;ssional Conduct, prohibits: simultaneous 

representati~n of clients .. with differing interests wi.i:hout a written waiver. Rule. I .8(b>' provides that a 

"lawyer shall not u$e infonnation relating loTepresentation of a clienl to the disadvantage; of the client 
, . . I . 

unless the client give~ informed consent, except as permitted or required by thesb Ruic~.:' The conflicts 

covered by ti1ese rule~ apply to an attorney's entire firm (see Rule LI O[a] ["While iawyers are associa'ted 

in a ·finn, nbne of them shall knowinglyreprcscnt a client \vhen any one of Jthem ,;ra:cticing AJonc 

would he pjohibited from doing so by Rule 1.7, 1.8 or 1.9,.exccpt as otherwise Pfovided;thcrcin")). An 

additiona.1 c+tlict is creiiied here because Rose will be a key witness in this iitigation, ant~ Kasowitz can 

be expected to examineliiin, despik its possession of his eonfideiitial arid privilcge1 inforn~atioi1. One can 

reasonably elwision Kasowitz ~rying to di1ninish Rose's credibility at such examina)ion anci attempting the 
! ' . 

7 

[* 9]



FILED: NEW YORK COUNTY CLERK 03/22/2017 10:48 AM INDEX NO. 651304/2016

NYSCEF DOC. NO. 79 RECEIVED NYSCEF: 03/22/2017

10 of 14
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opposite in the divorce proceedir1g (see Tartakqff v New Yotk Slate Educ. Dept., l 3p AD3d 1331, 1333 [3d 

Dept 20 l S))i . I 

I i • 
Rose also ·argues that, if the court denies him leave to· intervene. the coLlrt is nb\v aware of the I - . . . 

conflict and! should disqualify Kasowitz (~·ee Flushing Sav .. Bank v FSB Properties, Inc.,· 'l 05 AD2d 829, 
' . 

830 f2d Dept 1984)). 
I 
I 
I 

Kasowitz argues that there is no disqualifying conflict, as the matr!monia! attorn¢ys representing 

Rose are le1ving the firm the cfay after. the filing of their opposition brief (in May ~O 16) t~ start their own 

boutique ti~m, taking the .I{osc case and files with them, and leaving Kasowitz With, 'no confidential 

information about Rose orhis divorce litigation. At that point, Rose. will no longyr be a ~asowitz client, 

and iherc will be no fu11her grounds fordisqualification (see CPLR l. IO[ b] l"When ~.lawyer has terminated 

an association with a firm, the firm is prohibited from thereafrer representing a ~rsm1 with interests that J I • 
the firm knjws or reasonably should know are materially adverse to those of a c\ient represented by the 

formerly ttssociated lawyer and not currently represented by the firm if the firm or any lawyer remaining in 

the firm has information prdtectcd by Rule 1.6 or Rule J.9(c) that is material lo t~e matt~r"]). Kasowitz 

claim~ that all the att6meys involved in repi"escnting Rose a.re leaving; all of the informatiOn is going. with 

them (and ap paper and electronic files will pe purged from their systems), and the matrimonial group h~s 

effectively dperated behin<.l an ethical wa.11, so no olhet attorneys are privy to the.ir matters'.· 

Kasowitz claim:; that even if Rose were. to he considered. a current client; there is no c-ontlict of 

interest between tJ1cm, a~ diverging "economic .interests" are insufficien.t (see I Rule L7, comment. 6 

["simultaneJus representation in .unrelated matters ofclie.nts whose interests are only econoillicafly adverse, 

such as rep~esentation of competing economic enterprises in rn~rclatcd litigati~n, does not ordinarily 

constitute a lonflict of i11tcre.st and thus may not req~ire consent of the respddive c.I ienls"]). · 
I . . : 

I I 
Kasbwitz also asserts that intervention is no~ permitted for a limited purpose, that intervention is 

for full join1er a~ a party, only (see c:LR 1 ~ JJ ["an:,· ~erson ''.my b~ pennitted to,interve1~e i11 any action 

when a stat~te of the state confers a right to mtcrvenc 111 the d1scret1on of the cou~l, or when the person's 

claim or defense and tM tnaiii. action have a coirn11on questi<m of law or fact"]; Reht Stabilization Ass'n of 

New York City v State Div; ofHous. and Community Renewal, 252 AD2d 1,11, 116 [3d D~pt 1998) r"The 

CPLR doeslnot recog1iize limited .intervention; rather, a St1Ccessfol intervcllor bbcomes a pa11y tor all 

pur~ose .. s.. hcreas the ~ity ~o.uld have moved to .intervene and·~i1~rnl~an~.ously ri1~jke. <1 pr~a1~swcr mo.tion 

to d1sm1ss p irsuant to Cf'lJ~ 32:11 and 7804 (t),. 1t could not. "hm1t'~ its mtervenh~n" (quc;:itmg Matter of 
, . . I . . . . 

Greater N 
1

. Health Care Fdciliiies Assn. v DeBuunu, 91 NY2d 716, 720 [f998J)J). Rose:replies that the 

•\: 
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[ _ 

i: 

I 

F frst D'.part~ent has allowed j "" '"ch an intemnlion (m Anonymous v Anonym<1us, 262' AD2d 2 16 (1 st 
Dept 1999])l . . . · : ·. · 

. Rosl contends that ~liis matter should be considered as11 current c-01~tlict, al Rose ·was represented 

b .I h. - fi d' , .. R I .. I. I . ·1 y Kasow1t7. w en Kasow1tz · irst appearc 111: .t 11s action. ose argues t 1at Jett1~on111g t,1e matnmoma. 

practice is Jerely a convenient way of converti_ng ri current clie1it into a fo;.mcr client, a1'1d· attempting to, 

get a more lenienl standard for eyaluating the conflict. Rose questions \.vhether Klasowit.z can rely on its 

-etl.1ical wall land o~he~ inethods t<i saf~guar_d Ro~e's personal info~1~ation, after itslco.nllic.'.s check syst~m 
failed. Rose mamtams that Kasowitz will still b<:- cross-exammmg• Rose. and w1.ll st.di. damage him I . . . . 
financially if it succc~ds for. its other clie:1t (id. at .7):. . . I. . ·. . 

A, + Kasowttz' clatm that there " no preJ "dice to Rose, bec3"se no rema "1'" g Kasow"z attorneys 

will have his infonnation, Rose asserts that Kaso\vitz is keeping some ll'latrimonial lawyers, and that 
. I .. , 

in formation \nay have bcei1 sha1'ed already with other attorneys· in the practice, even If they \Vere not di rcctly 

involved wilh his case. Further, matrimonial attorneys Alter .and Wolff told Rosel that they were lcavi11g 

Kasowitz "ij1 large p<i1t due lo their concern abou.t going to trial in the Divorce Action with the conflict 

issue hangin~ over them" (Supp Rose Aff, ,j 7), but could not leave immediately because ofti1eir p;rtnership 

agreement. I Once this m~tion .was tiled, Kaso\vilz allo~ed the matrimonial a+>rneys to leave early. 

Although Kasoyvitz represented to the court that the matrimonial pnrtncrs would jVacate the premises by 

May 13, the~ actually remained at Kasowitz until Ma_y 25). Rose states that Kasolitz continued to place . 

its own interests ahef1d of his by "distract[ing] Ms; )\lter and Mr: Wolff.from prcbaratioii for trial in the 

Divorce Aciion by, iliriong other things, pressuring (hem to ·confirm that the Ka~owitz firm can delete·· 

electronic files in its possession containing coilfidential. infonnatioi1 about the Div6rce Actio1i". I . . , 
As far as Kasowitz Claims tha~ there was. an ethical screen surrounding it~ matrimonial practice, 

Rose argues l~hat a wai~cr is stil I required, an~ that screens "de) not a~ise ~as~ive~y bal.I cd o~ historic co'.1dlict" 

{Reply at 14~. Kasow1tz attorneys learned his rhoughts,on the merits ot this ~1spute durmg preparation for 

the divorce action, and.should not be in a position to cross-el<amine him in tl~at acttn now~ . I 

Rosl argues· also 'that KasoWilz should bed isqual ified, even if Rose were to!be considered a fcmner 

client; as thJ law firm has placed, and is.still placing, its own interests over those o
1 

client Rose . 

. C. Discussion 

As above, the co11liic( here must be evaluated as a curre11t conflict, since Kasmvitz represented 

Rose in the ~ivorce actic~n at the.time it appeared as ~ounsel for !AC, It is:undis~uted thatRose did not.· 

waive. the·cqntlict. "A lawyer may not both appear for and oppose a client cm subsLntially i!"elated matters 

9 
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I 
I 

when the dienl's interests are ailvetse .... Tl~c rule has been extended to provide lhat if one attorney in a 

litm is disq~alified from representing a client, -then all attorneys in the fi~n are <lisq~alitied. T!1is i~ so 

because there is an irrebultable presumption ofshared confidences among attorneys empldycd by the firm 
. . I . 

which -~·orcc~ose.~ the firm from representing oth~~s i!1 ·the future, in substantially re~ated matters'' (Solol11 v 

WR. fo·acel& ~ .. o., ~3 .NY~d JOJ, 30~ 119941,.cJlmg Green~:v (,.r~e1w, 4~ NY2d 4f7· 451.12~04]). . 

There 1s a d1stmc!'1on b~tween the facts and cases cited; as Rose 1s not a party to the instant aclton 

and Kasowitz is not precisely adverse to its own client:. However, this is i:lot a situation Where there arc 

merely advqrsc cco_nomic intei·ests. Kasowitz is not proposing. to represent mi ec{momic ~ompetitor of a 

client in an ~nrelated 1'nattcr: In this case,. Kasowitz seeks to represent a party whose, interests are not merciy . 

competing bLit are subsbintia.Jly adverse to Rose. 
. I 

Ros'e swei1rs, and Kasowitz does 1iot dispute, ih~t the funds at issue in this lease arc also at issue in 

the divorce ~rocceding, arid Rose th<it has discussed his opi'niotls on the merits oftl1is case \i.,ith Kasowit7.. 

The matter~ appear to be· substantially related: .Accordingiy,: an in-ebuttable presumption that his 

matrimonial1 attorneys shared confidences with other~ttorneys at the.firm would apply. 
. I . ' . I 

V. CONCLUSlON ' 
I 

For.the reasons discussed above, th'e motion to disqualify DLA must he granted ~is ii is conflicted 

a.nd. the con~lict has 11~t~een waived. The m~tion ~f J~seph ~· Ro~e to intervene ishall b~. granted for the 

lurnted pur~ose of Objectmg.tq the rqprescntat1on 9t IAC by Kasow1tz (see Anonymous v A1:011ymous, 262 

AD 2d 2 I 6 I 1st Dept I 999J(granting nonparty intervenor's motion to disqualify counsel]). The motion to 
I - . • 

disqualify Kasowitz shall. be granted·as it already .represents Rose and no waiver hils been given. 

A :I d' I .. I b . c~or mg y, 1t 1s icrc .Y 

AD~UDGED and l>ECL,.\REI) that the law firm of l)LA Piper i,s decl<1red to be conflicted i~ 
violation of New York Rules of Professional Conduct, Rul~ I. 7 .• and accordingly is disqualified from 

continuing to represent plaintiffs in this action; a11d. itis further . ' 

ADiUDGED andD~CLARED that tl~e law firm of Kasowitz, Benson, ~orres and Friedman is 

declared to tk conflicted i11 vio'lation of New York Rules of Ptofessional Conduct Rtile 1.7, and accordi'ngly 

is disqualifibd from continuii1g toreprcscnl defendants in this action; and it is furtlJer 
J . I 
I i 

10 
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1 . . . . ' ! i ' 

. ~R~ERE~ that'this matter 1s hereby stayed for. twenty (20) days i.n order Ito pennitthe respective 

parties t.1me[to ret~un new counsel and· -~cw co~nscl are directed to. enter their appearance ar1d to appear at a 

~cl1~dul.111~ ~onferenct: a.l Part 49, 60 Centre Street, Room 252, New York, :New Ylork on j\.1arch 28, 2014 

<11 9.JO am. I · . , , . 

This constitutes the decision and order otthc court. 
I . . 

I 
I 

DA TEO: ~arch 3, 20,t 7 

.I 
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