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’( P<'< \ SUPREME COURT OF THE STATE OF NEW YORK ‘ |
L COUNTY OB NEW YORK COMMERCIAL DIVISION PART 49 ‘

i = iy ' T o m.———— X

! THE GEORGETOVJN COMPANY, LLC;
: GEORGETOWN 19TH STREET PHASE |, LLC;
GEORGETOWN 19TH STREET DEVELOPMENT LLC; and

i IACIGEORGETOWN 19TH STREET, LLC, ] . " DEC]SION AND ORDFR
| 4 Plainifp. . Index No. 651304/2016
: e 3 Mot. Seq. Nos. 001, 002

IAC/INTERACTIVECORP.; :
HTRF VENTURES, LLC; and .
IAC 19TH STREET HOLDINGS, LLC,

’ :
{ Defendants U X

i 0. PLTI’R SHERWOOD, J

I BACKGROUND

In this action, the plaintiff entities (together, Georgetown) sue the defendants ( togfcflxer, IAC) for a '
| declaratory| judgment that Georgetown is chtitled to 50% of a $35 million rights fee- associated with

development rights on a-property in Manhattan’s West Chelsea District. The fee is being? held in escrow.

On|these motions sequence numbers 001 and 002 each side seeks to disqualify counsel for the other
1

} ' based on alleged conflicts of interest based on concurrent representation of adverse partiés. In April 2016,

shortly afte!r this action was filed, IAC moved to.disqualify DLA Piper (DLA) as counsel for Georgetown..
| The next day, Joseph B. Rosc filed a motion by order to show cause to intervene and disqualify Kasowitz, -

Benson, Torres & Fricdman. (Kasowitz) from acting as IAC’s counsel in this matter.
I.  MOTION SEQUENCE NUMBER 001
A. Facts

The facts which are lar gcly undleputed are taken from the pamee meml)mnda thrc material

facts are dnputed they are noled
. 1
In Malch 2013, DL/\ approached 1AC aboul 1epre¢.entmg, IAC in DeWitt v (iazy Prolow[
C ommmnc(r/lum Inc.. et al,, a Cahtornm action brought by a pro se plamuﬁ' complaining of violations of
a California anti-spam statute. 1AC believed its subsidiary, Match.com, was the |propcr defendant in that
action, and; that IAC would soon be replaced by Match.com in the case. Match.com signed a letter of

engagemcn} for DL.A to represent it in the action (the Match.com Engagement L:Tuer, attached as Exhibit
C to Katz Aff, NYSCEF Doc. No. 7). DLA was already representing IAC in DeWitt. IAC’s motion to

quash DoMlli s proposcd suriinons was granted. On October 30, 2015, DeWiut tf'lcd a ﬁo’nce of appedl

1

i 1

!
i
I
1

'
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1

His opening brief was ﬁlcd onh March 24, 2016. TAC states that DLA was coun%el K)frec.ord for IAC on lhe

appeal.

Iti
Georgetow
DLA descr

s unclear exactly when DLA’s representation of Georgetown began. However, DLA represented

N at a pre-suit settlement meeting held in New York in October 20 I.S; (the October Meeti:fg).

bes the pre-suit negotiations as being more extensive. 1AC characterizes it as.a single meeting,
. . 1

“at which D

representation of Georgetown at that meeting. DLA claims JAC was happy for

LA made a presentation, and at which no negotiation was hetd. TAC did not 'o‘bjecl to DLA’s

DLA’S involvement on

behalf of CL‘OI getown becausc it felt the relationship between the attorney from DI A (Anthony Coles) and

IAC’s Assdo

Thi
of interest,

DLA r'cach

Match.com|

relieved as

was droppi
On
same day,
Division T
about why {

B.

IAC
a disabling

provides:

ciate (u,ncral Counsel (Edward Ferguson) would lielp negotiations. '

s action was filed on March 11, 2016. Five days later, IAC wrote to DLA, aséerting a conflict

ideclining to waive the conflict, and asking DLA to withdraw. DLA dcclincd ,On March 17,

ed out to Match.com’s General Counsel seekitig a waiver. He declmcd on, the grounds that
did not speak for IAC, and. referred DLA to 1AC, On March 28, DLA Flcd a motion to be
IAC’s counsel in the DeWitt appeal. TAC objected, claiming, among other lhmgs that DLLA

1g it like a hot potato in order to avoid a conflict with a preferred client.

§

Apnl 28, IAC filed the instant motion, to dnsquahfv DLA as (xeo:gelown s coumel On the
DLA’s motion to withdraw from the California action was g,ranted by the First Appellate Dtstmt
vo, of the Court of Appeal for the State m‘ Califorma. The parties make dwe;r;,cnt assertions

hal court granted the motion, but the court s decision is bare of exp]anlmon

Arguments |

argues that {iling of this suit vuolated New York Rules of Professnonal Conduc.l as DLA had

conflict of interest, wprescnung one client in litigation against another cmstms, cllent Rule 1.7

r
(a) Except as provided in paragraph (b), a lawyer shall not reprcsc,n[ acliciitiifa reaﬁonable
Tawyer would conclude that either:

(D the representation will involve the lawyer in rupreqen‘nmg dlffermg interests;
or .

(2) there is-a significant risk that the lawyer’s professional Judgmcnl on behalf of
a.chient will be adversely affected by the lawyer s own financial, busmess propetty
oi-other personal intercsts.

(b) Notwithstanding the existence ¢ a concurrent conflict of interest Iundcr paragraph
(a) a lawyer may represent a client ift

4 of 14 : §
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; (1) the lawyer rcasonably belicves that the lawyer will be able to provide
' competent and diligent representation to each affected client;

(2) the representation is not 'pr'ohibi_ted by law:

i -3) the' representation docs not ‘involve the assertion of a claim by oneclient
l against another client represeiited by the lawyer in the samic litigation or
other procceding before a iribunal; and :

“The duty to avoid the representation-of differing interest prohibits, among other things, undertaking

/'- (4) each affected client gives mformed consent, confirmed in writing,
l N . . . . . . y
i representation adverse to a current client without that client’s informed consent™ (Rufe 1.7, Comment
i

6).

1AC argues that DLA represented 1AC concurrently with suing it, which 19 “pringl, facie improper":
i (Hempstead Video, Inc. v Inc. Vil. of Val. Stream, 409 ¥3d 127, 133 [2d Cir.2005] ;[“lf the representation is
| concu-rrent]] it is ‘prima facic improper’ for an attorney to simultancously re-pres:ent a cliént and another
i party with interests dircetly adverse to that client.” (q_uqtiilg Cinema 5. Ltd. v C in_er&ma, ]‘nc;'., 528 12d 1'3 84,
1387 [2d G‘ir.l‘)76])] see¢ Méqu Eprova AG v ProThera, Inc., 670 F Supp 2d 20'1; 208 [SDNY 2009}). It
maintains tLat “the attorney must be disqualified unless he can demonstrate at the very least, that there will
be no actua:‘I or apparent conflict in loyalties or dimiriution in the vigor of his representation” (Hempstead

Videa, 409iF 3d at 133, internal quotations omitted). Accordingly, IAC sccks to have DLA disqualified.

DUA argues that this motion is late, and JAC has waived any conf(lict by waiting five months after

~ the October Meeting to filc the motion. DLA also points to the conflict waiver m the Match.com
Engagement Lcttér'? which DLA argues alsovap'plies to 1AC (see Macy's Inc. v J(,; Penﬂj Corp., Inc., 107
AD3d 616,617 [1st Dept 2013}{advance conflict waiver in retainer agrcement found enforceable]'. DLA
claims the| argument made by IAC in response fo DLA’s motion to \QilhdﬁiW, tllaf'tl1e Match.com

| Engagement Letter did not bind it, was so ludicrous, and so damaged their relationship, tliat DI.A declined

w further represent JAC in the DelFitt appeal, ending the refationship. DLA claims the'fCalifomi:i. cotirt

discredited[IAC’s arguments by granting DLA’s motion to withdraw.

DUA argues that the Match.com Engagement Letter applies (o [AC, as|this is the only retainer
agreement covering DL,A_,’; work for both Match.com and IAC. DILA claims it was instructed by 1AC to

discussterms of the engagement with Match.com and cites a letter in which IAC’s assistant general counsel

told DLA 1o work-out the details with Match.com’s counsel because “we’d like you to represcnt us in this
- |

! The confli¢t waiver reads; “you acknowledge and agree thdt the Fitm and its affiliated entities may, now or in the
future, represent other persons or entities on matters adverse to you or any of your current or future affiliates,
including, \J{ithout limitation, in . . . litigation, arbitration or other dispute resolution procedure, other than those for
which the Firm had been or is engaged by you’ (Maich.com Engagement Letter, Terms of Service,;94).

3
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|

matter” (Opp at 6, quoting Ferguson €-mail to Kaiz dated March 13, 201 5, attachcd as Exhibit B to- Katz
Afl). F urlhcr the Match.com Engagement. Letter descrlbcs representation “in connectlon with the claims

brought agamst the Company,” when thle claims were, at that point, brought,:ag,amst IAC. DLA represented

TAC in the DeWits action, and invoiced Match.com, as per IAC’s instructions. DLA’s invoices wcrc.paid,
however, bly IAC. DLA also argues that Curtis Anderson, Match.com’s General Counscii,_ who signed the
Match.com Engagement;Leiter, had. “both actual and apparent authority to sign . . | on JAC’s behalf’ (Opp
at 16). To inlerpret the Match.com Engagement Letter not to bind IAC would be contrary tothe intent of
\ the parties (Opp at 17, citing Cole v Macklowe, 99 AD3d 595, 596 [1st Dept 2012}, affd, 125 AD3d 44 [ist
Dept 2014]‘ [it is a “well settled principle that a-contract should not be interpreted {o produce an absurd
result, one that is c‘:bmin_ercially unreasonablé, or one thét is contrary to the intent of the pzlrfieS”]).
Additionally, as IAC used and paid for DLA’s services, it accepted the benefits of the contract, and Qhould '
I be bound b) its terms (see Goldston v Bandwidth Tech. Cotp.«; 52 AD3d 360, 363 { st Dept 2008]).

DL:A argucs that, evén without a conflict waiver, IAC’s mo(fon 1o disqualify -should be deniéd, as
; 1AC will not suffer any prejudice, and the balance of equities tips in Georgetown’s [avor. DLA contends
there is no “mandatory disqualification” rufe, and that counscl must have the “opportunity to show, at the
| ' very least, t}wat there will be no actual or apparent conflict in loyalties or diminution in the vigor of his
‘ rcprcscntati‘dn" (Develop Don't Destroy Brooklyn v Empire State Dev. (. ‘orp 31 AD3d 144 153 [1st Dept
2006]). Additionally, as the xepresentatmn in the DeWitt action is now lermmatcd 1hcrc is no longer a
i ' concurrent representation, and so an assumption that the representation is prima facie i unpropcr would no
| ]onger apply (sce MSKCT Trust v Parancck Enterprises Inc., 296 AD2d 769, 770 [3d Dept,2002]‘). DLA
notes that IAC points to no specific prejudice which would be caused if DLA continues to represent
Georgeto»’w?, and argues that “therc is no risk of divided loyaltics or diminished vigor” in the' DeWil
litigation, whilc G;eo'rgét‘own will be prejudiced by the loss of DLA as its counsel (Opp at 23-25).

IAC. 1‘é'pliés that the Match.com E ngagement Letter cannot apply o LAC, since; by its terins; it

“does not crcatc an attorney-client relationship .with any other entity or person, including, without

| limitation, )our corporate parents,.subsidiaries, affiliates . unless such entities or persons.are specifically
named in [ the engagement letter}” (Match.com Engagement Letter, Terms of Service, 9 2) As the terms

of the agreement specifically exclude binding any other entity, Match.com’s General Counsel’s alléged

authority (which is denied by JAC) to bind IAC.is irrelevant. IAC denies that Anderson inst:ructed, DLA on

how to wri!é the engagement letter, or that it should omit mention of IAC .. Anderson, in fact, crossed out

the phrase “or your affiliates™ in a section of the Terms of Service which would have tepresented that

Match.com si‘agree[d] tfmt_. an Allowed Adverse Repf_esentation do,cs not breach any duty that the Firm owes:

to you or any of your affiliates™ (Match.com Engagement Letter, Terms of Service, § 4). 1AC also claims

6 of 14
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to have been ignorant of ‘the existence of thc Match.com Engagement Letter unﬁl March 2016.
s Accordln;:ly, TAC never mnaented to DLA’s representation of Ceorg,elown and wo|uld nothave consented,

as that is not its practice. - : . . : !

IAQ further disputes that the Mzi,tcli.com Engagemerit Letter binds it, by its terfn‘s, and that the
document, drafted by DA, should be construed agaiast DLA: It denies Anderson had aétilal or apparent
authority to bind 1AC, and the document clearly shcws him signing only on belmlf of Mdich com. IAC
claims that daequalmcatmn 1s warranted because “DILA opportunistically dropped IAC as a client - - via its
! withdrawal : from the DeWint Litigation = only after 1AC declined to provide it a walver to allow it to

i . represent (Je()rEelown in this apparently more adttractive and lucrative cn;:,ag,ement” (Reply a1 13-14).

C. . Standard
|

“[V&L/]helher to disqualify an attorney rests in the sound discretion of the (.E’oun” (Harris v Sciiléo;

86 AD3d 481 [Ist Dept 2011]). An attorncy “may not place himself in a posit%on where a conflicting
| i .

; interest may, cven inadvertently, affect, or give the appecarance of angcling,‘%l'he obligations of the
) professional relationship™ (Flores v Willard .J. Price Assoc., LLC, 20 AD3d 343 344 [1st Dept 2005],
{ quoting Marre) of Kelly, 23:NY2d 368, 376 [1968)), and “doubts.as to the e\nlence ofa oonﬂnct of interest,
i ' must be rcsolvcd in favor of disqualification” (. Iust/man Capzlal SPC'v WestLB AG. NV Branch, 90. AD3d
[ 585, 585 ‘{ I5t Dept 20113, quoting Rose Ocko _l"ound. v Liehavitz, 155 AD2d 426, 428 [2nd Dept 1989]).
' However, “a} party's entitlement to be represented in ongoing litigation by counsel of his.or her-own

choosing isja valued right which should not be abridged abscnt a clear showing! that disqualification is”
warranted” (Campolongo v Campolongo, 2. AD3d 476, 476 [2nd Dept 2003] [cilal.lions omiitted]; see Horn
v ’Wunicipa‘ Info. Servs., 282 AD2d 712 [2nd Dept 2001]). The party seeking disqualification “bears the
burden of establishing that” standard (O'Donnell, Fox & Garmer. P.C. v R-2000 Cor y 198 AD2d 154° L1st
Dept 1993] NYK Line (N. Am.) Inc. v Mitsubishi Bank, Ltd., 171 AD2d 486, 488 [lst Dept 1991])

D. | Discussion

At l'hc'timcvl.h‘is action was filed, DLA was involved in simultaneous representation of and against

1AC. A conflict, if any, must be asscssed as of that time (see Burda Media, Inc. v Blumenberg, 1999 WL
1021104, at-*3 [SDNY Nov.8, 1999] [“It is well settled that whether an adverse attdrney-client rélation_.s‘hi'p

is simul(anéio(xs or continuing is to be deterinined as of the time that the conflict ariiscs and not at the time

the miotion do disqualify is finally brought before the court™); see also Chemical Bank v Ajjllmled FM Ins.

Co.; 1994 \A{L 141951, at *11 [SDNY, Apr. 20, 1994); Strategem Dev't Corp.’ v Her(m Int'l N.V., 756 FSupp
789, 793 [SDNY 1991); Fund of Funds, Tid. v Arthur Anderson & Co., 435 Fgupp 84,95 [Sl)NY] affd in
part, rev'd m part on other grounds, 567 F2d 225 [7d Cir 1977}). .

| . s
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| 'DL;A asserts that the waiver clause of the Match.com Engagement Letter applies. ' TAC responds
| that the letter is not binding-on it. “The fundamental rule of contract intcrpretatioh is that agrccméhts are
construed xt‘m accord with the parties’ intent . . . and ‘[t]he best evidencc of what parties to a written
agreement intend is what they say in their ‘writing’ . . ., Ihm a wmten abrccmc,nt that is clear and
unambiguous on its face must be enforced according to the plain terms, and extrinsic evndcmc of the parties’
intent may be.considered only if the agrcement is ambiguous [internal citations omitted]” _,(R_wer.wcle South
Planning Corp. v CRP/Exiell Riverside LI, 60 AD3d 61, 66 [1st Dept 2008), affd 13 NY';'Jd 398 [2009)).
Whether a contractis ambiguous presents a question of law for resolution by the court (id. at 67) The court

i should adopt an interprefation of a contract which g_.{ves mcanmg to every provision of the contract, with
. no provnsmn left without force and effect (see RAM 14.FK Corp. v Bank One Trust to N. /1 37 AD3d 272

i [Ist Dept 2007]). :

The terms of the Match.com Engagement Letter ar¢ clcar and unambiguous that it only binds

’ Match.com. DLA contends that the circumstances indicate the parties intended someth;ihg else buit that
l circumstance does not-g¢reate an ambiguity in the document. Further, as DI.,A'draﬁec;if{t:hc agreement,.
“applying standard principles of contract construction. we construc ambiguities:agains@ﬂhe draftsman™

(Morrison Cohen §’u1ger & Weinstein, LLP. v Neiwork Indus. Corp., 292 AD2d 153, 154 [lst Dept 2002]).

It DLA had wanted to bind IAC to that document, it knew how 0 write an cngagement letier that would so

i
|
’ ' provide. It did nol. Accordingly, DLA cannot basc its conflict waiver defense on fﬁé terms of the

| Match.com Engagement Letter.

' |
i

.Even without finding a prima facie conclusion of conflict duc to the concu%rent representation (see
Develop Don't Destroy Brooklyn v Empire '.S‘Ialel Dev, Corp., 31 AD3d 144, 152 [1st Dcpt‘éﬂOﬂ[“Qince
. the only simultaneom representation here involves totally unrelated cases . , there was no prima facie
showing ofa conﬂlct”]) there is an evidence of actual conflict. While DLA claims there xs no diminution
i in representation, and no prejudice to 1AC, the argument is ‘akin to the defendant 1acmg sentencing for
killing his parents plea‘ding for leniency becausc he’s an orphan. 1AC has already losl its prcferred counsel
for the DeWit case because of this conflict. While DLA blames-their parting of the | wavs on lAC s position

|
that the Match.com Engagement Letter does not bind it, that position was ramcd‘ in 1eferen<,e to DLA's

attempt to withdraw from representing IAC so as to clear the conflict and repres«.nl a prctcm.d chcnt
i Accordingly, IAC has already. suffered prejudice. The conlrovcrsy before the court is a pnme e\ample of
: what was mtcndcd to be avoided by Rule 177, which provides that “absent consenl a Iawycr may not
advocate in 40nc matter against another clicnt’ that the lawyer rcprcsents‘. in some other matter, ‘even
when the matters are wholl) unrelated. The clientas to whom the representation is adversc i is hkcly to feel

betrayed and the resulting damage to the client- Iawyer re!dllonshlp is likely lo lmpaxr ‘ the lawycr’s
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ability to represent the client cffectively” (Rule 1.7, Comment 6). Additionally, thic parties are at an early -

stage of the litipation, and prejudice to Georgetown from ending DLA’s repr_,escntation nowl‘wili be fimited..

HL.  MOTION SEQUENCE NUMBER 002

x
i
!
!

Jou.ph B. Rose maves to intervene pursuant to CPLR section 1012 and 1013 ‘md 10 dlsquahfy

Kasowitz, Benson, Torres & Friedman LLP (Kasowitz) from representing IAC as counselem this action.

! . ’ H
A. | Facts : i

Rose alleges-that he-has a substantidl ownership interest in Georgetown, \ivas heavily involved in
the events giving rise to. this action, has millions of dollars at stake in the outcome, dnd will be a key
GcoraetownI wilness. Kasowitz, who rcprcsents TAC in this action, has also’ represent(,d Rme for six ycars
i in a separation and divorce proceedmg As of the time of oral argument on thcse mouons that trial had

beenadjourned. As a result of that representation, Kasowilz has been privy to Rose’s persogal and financial
information,. including information about Georgetown and the fees at issue in this fitigation. Rosc learned -
of Kasowitz's representation of IAC on.or around March 14, 2016, and his counsel, Mi‘chael Feldberg,
conferred with Marc Kasowitz (M Kasowitz) about a possible conflict on March 25. M Kasowm took the
position that there was no conflict. On April 15‘, Feldberg asked Kasowitz to wtthJiraw from representing

[AC. Kasowitz declined.

; B. | Arguments

Rose seeks leave to intervene for the purpose of makirig this motion and argues that Kasowitz

should be dilqualiﬂed as'IAC’s counsel becauise of the conflict. between IAC and his interests. Rose claims
his motion i§ timely, and prejudice to IAC will be minimized. v '

i .
; s

Asdiscussed above, Rule 1.7 of New York’s Rules of Professional Conduct, prohibits simultancous

representatign of clicnts. with differing intcrests without a wriiten waiver.. Rule 1.8(b) provides that a

“lawyer shall hot use- information-relating to representation of a client to the disad:vanlagé:' of the client’

unless the client gives informed consent, except ‘as permilted or required by these Rules.”” The conflicts

covered by these rules apply to an attorncy’s entire firm (see Rule 1.10[a] [“While awyers ar¢ associated
| in a firm, none of them shall knowinglyrepresent a client ‘when any onc of them ﬁfa’cticing alone
would be 'pfohibited from doing so by Rule 1.7, 1.8 or 1.9, except as otherwise providedthercin™]). An
\ additional cd nflict is cre'a't'ed here because Rose will be a key witness in this litigation, dnd Kasowitz can
P be expected to exdmine’ him, despﬂc its possession of his confidential and priviléged lﬂf()l‘mdtl()ﬂ Onecan

reasonably chvision Kasowitz trymg. to diminish Rosc s credibility at such examination and attempting the
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. oppoéite in the divorce proceeding (see Tartakoff v New York State Educ. Dépt., 130 AD3d 1331, 1333 [3d
I Dept 2015]). . ‘ ‘

Rose also argues that, if the court denies him Icave to intervene, the court is now aware of the
conflict and should quuahfy Kasowitz (see. Flushing Sav.. Bank v FSB Properties, 1;1c <105 AD2d 829

830 [2d Dept 1984]). , T

KaSOWitz argucs that there is no disqualifying conflict, as the matrimoniaa attornéys representing
Rose are It:civm;J the firm the day afier the filing of their opposition brief (in May 2016) to start their own
boutique hrm taking the Rosc case and files with them, and leaving Kasownt7 with:no confidéntial
information about Rose of-his divorce litigation. At that point, Rose will no longer be a -]§asmw12 client,

and there will be no further grounds fordisqualification (se¢ CPLR 1.10{b] [“:When a lawyeér has tenminated

an association with a firm, the firm is prohibited from thereafier represcnting a peirson with interests that
i the firm knows or recasonably should know are materially adverse to those of a cl;iem reﬁrésented by the
formerly associated lawyer and not currently represented by the firm if the firm or ény lawyer remaining in
the firm has information protected by Rule 1.6 or Rule 1.9(c) that is material to ll;lc matter’)). Kasowitz
claim; that all the attorneys involved in representing Rose are ‘lea;vingé all of the infc')rmati'(m is going with
1 then (and ai!l paper and clectronic files will be purged from their systems), and the matrimonial group has

etfectively aperated behind an ethical wall, so no other attorneys are privy to their matters..

Kasowitz claimy that é-ycn if Rose were.to be considered a current client there is no conflict of
interest bctwcen them, as }_di'vé-rging “economic intcrests” are. insumcienj (see|Rule l.f/’., comment. 6
[“simullaneéus representation in unrelated matters of clients whose ?niercsts areonbll econoinica {ly adverse,
such as rchesenlation- of competing cconomic enterprises in unrelated litigation, does not ordinarily

constitutc a ‘,Lonﬂictof interest and thus may not require consent of the respective c;.lients”]). '
1 :
| '
| “ . . . . . . T ¢ « . .
Kasowitz also asserts that intcrvention is nov permitted for a limited purpose, that intervention is

for full join{}er as a party, only (see CPLR 1013 [“ar;, person may be permitted to|intervene in any action

when a statute of the state confers a right to intcrvenc in the discretion of the court, or whicn the person's
claim or defense and the main. action-have a.comimon question of law or fact™]; Reats Stabilization Ass'n of
New York City v State Div: of Hous. and Community Renewal, 252 AD2d 111, | 16 (3d Dept: 1998] [“The

CPLR does |not recognize ’l‘im'itcd intervention; rather, a successful interv'e'nor becomes a party for all

purposes. Whereas the City could have moved to intervene and’ snnulmneously md|l\(. a preanswer motion
to dismiss pursuam to CPLR 321 1 and 7804 (f), it.could not “limit” its mtervenhon (quolmg Matter of

Greater N. )‘ Health Care F aulmes Assn v DeBuuno, 91 NY2d 716, 720 []998])]) Rose: rephes that the '

-0
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: !
' when the ¢l enl s interests are adverse. . .. The rule ‘has been extended to provide 'thal if one attorney in a.
firm is disqualified -from-‘repr,esentmg, a client, then all attorneys in the firm are dnsquals_hed. This is so

because there is an irrebuttable presumption of shared confidences among attorneys empldycd by the firm
which forecloses the firm from.representing others in ‘the future in substantiaily reraled matiers™ (Solow v
W.R. Grace & Co.. 83 NY2d 303, 306 |1994], citing Greene v (ﬂ eene, 47 NY2d 447 451.4{2004]).

There is a distinction between the facts and cascs C|lcd as Rose is not a parly to the instant action
and Kasowitz is not precisely adverse to its own client. However, this is not a snmtlon where there arc
[ mercly adverse cconomic inteiests. Kasowitz is not proposing, to represent an economic competitor of a
| clientin an énrelal‘ed matter. In this case, Kasowitz sceks to represent a party whose interests are not merely

I compcting But are substantially adverse to Rose. , ‘ ;

Rose swears, and Kasowitz does not dispute, that the funds at issue in this icase are also at issue in
the divorce Lrocccding, arid Rose that has discusséd his opinioiis on the merits of this case with Kasowitz.
The mat!crL appeéar. 10 be substantially rélated: Acc’ordingiy an in'ebumnb!é presumnption that his

matumonlal attorneys shared confidences with other attorneyb at the firm would apply.
l S
v. COlNCLUSION ' - f

For the reasons discussed above, thie motion ta disqualify DLA must be- gx;anled ds itis conflicted
and the cqnﬂi'ct, has not been waived. The motion of Joseph B. Rose to intervene shall be granted for the
limited purpo‘éeof obj'ecting..{c) the representation of [AC by. Kasowitz (see A nonymous v Aln,onymau.s"3 262.
AD 2d 216 [ 15t Depi 1999]{granting nonparty intervenor’s motion to disqualify counsel]). The motion to
: ' disqualify Kasowitz shall be granted-as it already represents Ro;le an.d no waiver hds been given.
i |

Accordingly, it is hereby

l : AD]UD(,ED and DECLARED that the law firm of DLA Piper is declared to be conflicted in
: violation of New York Rules of Proféssional Conduct Rule 1 .7, and accordmgly is quuahf’ ed from

i continuing to represent plamuffs in this action; and it is further .

ADJUDGED and 'DECLARED that the..law firm of Kasowilz, 'Benéon, Torres and Friedman is
declared to be conflicted it violation-of New York Rules of Professional Conduct Rule 1.7, and accordingly

is disqualified from continuing o represent defendants in this action; and it is further

10
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’

ORDERED that'this matter is hereby stayed for twenty (20) days i n order to permit the respective

P . - ) .
parties time|to retain new counsel and new counscl are directed to enter their appearance and to appear at u

scheduling conference at Part 49, 60 Centre Street, Room 252, New York,.fNew York on-Marc-h 28, 2014

This constitutes the decision and order of the court.

J .
DATED: March 3,2017

MAR 22 2017,

COUNTY CLERK'S OFFIOE
NEW YORK

T 11
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