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B SUPREME COURT OF THE STATE OF NEW YORK

| COUNTY OF NEW YORK : PART 39
ROBERT B. JETTER, M.D., PLLC, ABBEY ROAD OFFICE
BASED SURGERY PLLC,

DECISION/ORDER
Plaintiffs,
Index No. 654159/2012
-against- : Motion Seq. No. 011

737 PARK AVENUE ACQUISITION LLC, MACKLOWE
PROPERTIES, HAILEY DEVELOPMENT GROUP LLC

Defendants.

HON. SALIANN SCARPULLA, J.:

In this commercial landlord-tenant action, defendants 737 Park Avenﬁe Acquisition LLC
(““737 Park’) and Macklowe Properties, Inc. and/or Macklowe Properties; LLC (“Mackiowe’f)
(collectively, “Defendants”_) move, pursuant to CPLR § 3212, for partial summary judgment
granting judgment on 737 Park’s fifth counterclaim for declaratory judgment and to dismiss all of
plaintiffs’ claims. |

Plaintiffs Robert B. .Jetter, M.D., PLLC (“Jetter”) and Abbey Road Office Based Surgery
PLLC (“Abbey Road™) '(c/ollectively, “Plaintiffs”) oppose Defendants’ motion and cross-move,
pursuant to CPLR § 3025 (b), for leave to file a second amendeld complaint.
Background | |

This action arises out of construction and réﬁovation activity at the building located at 737
Park Ayenue, New York, NY (the “Building”), where Jetter leases Unit lB (the “Premises”™),
pursuant to a written lease agreement dated October 15, 2008 (the “Lease”), between Jetter and 737
Park, as landlord. Jetter and Abbey Road are professional limited liability companies that operate a

medical office in the Premises. Robert B. Jetter, M.D., performs plastic surgery at the Premises.
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Plaintiffs allege that 737 Park hired defendant Hailey Development Group LLC (“Hailey”)!
as a contractor and Macklowe, a party to this motion, as construction manager to complete certain
renovations and construétion in the Building, which commenced on or about January 2, 2012. The
construction and renovation activity eventually created certain events and conditions in or around
the Premises, prompting Jetter to withhold rent.

In early 2012, 737 Park commenced a nonpayment proceeding against Jetter in the Civil
Court of the City of New York, alleging that Jetter breached the Lease by withholding rent, 737
Park Avenue Acquisition LLC v. Robert B. Jetter, M.D., PLLC, Index No. L&T 71456/2012 (the
“first prqceeding”).- Jetter asséﬁed the following réi'evant defenses in the first proceeding: (1)
partial acj:tual eviction; (2) partial constructive éviction; (3) breach of contract; and (4) breach of the
covenant; of quiet enjoyment,

A‘ftf‘:r a four-day ndn-jpry ‘Frial, the Civil Coﬁrt d arﬁes D’Auguste, J.) issued a decision in
which it found that Jetter breéched the Lease by failing to pay rent for a number of months. Judge
D’ Auguste also found that J.etter was entitledv to a rent abatement of three weeks for partial
constructive eviction based on three specific flooding incidents. Jetter’s remaining affirmative

~defenses of breach of lease, actual and constructive eviction, and breach of the covenant of quiet
enjoyment, including claims of noise and water inteﬁuptions, were dismissed or found insufficient.
Id. The Appellate Term later affirmed Judge D’ Auguste’s decision and order in the first
proceeding. |

Plaintiffs commenced this action on Noveﬁlber 30,2012, In the amended complaint,
Plaintiffs assert ten causes of action for: (1) diminution of value of the Premises against Defendants

and Hailey; (2) loss of business income against Defendants and Hailey; (3) breach of the covenant

! Hailey is not a party to the motion for partial summary judgment, so reference to Defendants
excludes Hailey for purposes of this motion.
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of quiet ehj 6yment against Defendants; (4) damage to reputation and loss of goodwill against
Defendants and Hailey; (5) partial actual eviction against Defendants; (6) partial constructive
eviction against Defendants; (7) breach of the éoveﬂant of good faith and fair dealing against
Defendants; (8) gross negligence against Hailey; (9) tréspass against Hailey; and (10) private
nuisance against Hailey. In the amended complaint, Plaintiffs onvce again allege various events and
conditions previously considered in the first proceeding, and also allege various events and
conditions that occurred subsequent to the first proceeding.

Many of the allegations occurring subsequent to the first proceeding are the same type of
allegatioﬁs ‘that were litigated in the first proceeding and held insufficient, e.g., noise and water
interruptiogl. Other allegations specifically detailed in the bill of particul;lrs were not previously
consideréd, including subsequent leaks, musty smells of mold, demovliti()n work in thé Premises, a
partially cdllapsing ceiling, and falling debris and dust. Based on thése subsequent events and
conditions, the Departmeﬁt of Buildings issued a stop work order (“SWO”) on March 6, 2014,
which was later rescinded on June 25, 2014 and then again reissued on June 30, 2014. The reissued
SWO remains in effect.

In 2013, 737 Park commenced a second ndnpayment proceeding‘in the Civil Court of the
City of New York against Jetter, after J etter withheld rent accruing after the period adjudicated in
the first proceeding, 737 Park Avenue Acquisition LLC v. Robert B. Jetter, M.D., PLLC, Index No.
L&T 76801/2013 (the “second proceeding™).? Jetter oﬁce again asserted the following affirmative
defenses in the second proceeding: (1) actual partial eviction; (2) partial constructive eviction; (3)
breach of covenant of quiet enjoyment; and 4) Breach of fhe covenant of good faith and fair

dealing. 737 Park moved for summary judgment arguing res judicata, and the Civil Court (Frank

2 Defendants assert that the motion for partial summary judgment is only based on the decision and
order in the first proceeding. '
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Nervo, J.) issued a decision on December 2, 2013 concluding that the decision in the first
proceeding fprecluded vJ etter’s assertion of the same affirmative defenses in the second proceeding.
Jetter appealed, atnd the Appellate Term reversed the Civil Court in the second proceeding, finding
that “the commercial tehant was.not barred by res jud_icatat or collateral estoppel from litigating its
partial constructive evietion defense in this Inonpayment proceeding. The facts supporting this
defense relete to different conditions at the premises and covered a time period subsequent to that
involved in the prior nonpayment proceeding between the parties.” 737 Park Avenue Acquisition
LLC v. Robert B. Jett.er,‘MD., PLLC,No. 51153 (U) (N.Y. App. Term Aug. 7, 2015)
Defendants now move for partial summary judgment in this action, arguing that Plaintiffs are
- barred by the doctrine of res judicata from asserting the following claims.: (1) diminution of value;
(2) loss of business incOme; (3) breach of the covenant of quiet enjoyment; (4) damage to reputation
and loss of goodwill; (5) partial ectual eviction; (6) partial constructive evi_ction; (7) breach of the
covenant of good faith and fair dealing. Plaintiffs cross-move to amend the complaint to include
additional factual allegations and causes of action for Vi.earious liability against Defendants and for
negligence against Hai‘l_ey.3

L. Defendant’s Motion for Partial Summary Judgment

“On a motion for summary judgment, the moving party [] has the burden to establish ‘a
prima facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to

demonstrate the absence of any material issues of fact’” Voss v Netherlands Ins. Co., 22 N.Y.3d

3 During a discussion with defendants and Hailey on the record, Plaintiffs originally agreed to
withdraw those claims on which defendants moved for partial summary judgment. However, after
the Appellate Term narrowly reversed the second proceeding on Plaintiffs’ partial constructive
eviction defense, Plaintiffs retained those causes of action previously agreed as withdrawn in their
cross-motion for leave to amend. Defendants now reassert their motion for partial summary
judgment for determination here. '
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A

728, 734 (2014) (citation omitted) (italics added). Sumrrtary judgment is granted “then only if,
upon the mt)ving party’s meeting of this burden, the non-moving party fails ‘to establish the
existence of material issues of fact Whiéh require atrial of the action’ ” Vega v. .Restam’ Const.
Corp., 18 N.Y.3d 499, 503 (2012) (citation omitted).

A: 737 Park’s Fifth Counterclaim for Declaratory Judgment

737 Park moves for partial sﬁmmary judgment on its fifth counterclaim, requesting that I
declare that Jetter has no right to extend the term of the Lease. The lease proVides Jetter with an
option to rénew the Lease for three years, pursuant to paragraph 68, “[p]rovided [that] Tenant . . .
shall nothave incurred late payment charges, more than three (3) times” among other conditions.
737 Parl; argues that basgd on the first proceeding’s decision, in which the Civil Court found that
7377 Park was entitled to “late fee additional rent . . . accrued each month during the period from
March 2012 through February 20, 2013,” Jetter incurred more than three separate late payment
charges and should no longer be able to exercise the fenewal option. Jetter does not dispute the
merits of 7_37 Park’s argument but instead opposes on the basis that a justiciable controversy does
not exist until the notice period to exercise the renewal option occurs.

It is fundamental that to establish a cause of action for a declaratory judgment, a party must
present a justiciable controversy. CPLR § 3001. “A request for a declaratory judgment is
premature if the future event is beyond the control of the parties and may never occur.”' 40-56
Tenth Ave. LLC v 450 W. ]_4th St. Corp., 22 A.D.3d4t6, 417 (1st Dep’t 2005).

Hete, the future event is within the parties’ control as the Leas_e» provides Jetter with the
option to exercise the right to renew, and the‘ time to exercise that rtght will eventually occur. In
fact, “[a] declaratory judgment is intended »‘to declare the respective ‘1-¢gal rigltts of the parties based
on a given set of facts . . . . ” Touro Coll. vNovtzs Um’v. Corp., 146 A.D.3d 679, 679 (1st Dep’t

2017) (citation omitted). The crux of 737 Park’s argument serves that very purpose — that by
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‘ wrongfully withholding rent fér at leas’; three months (as found by the court in the first proceeding),
| Jetter should be prohibited from aftempting to exercise the future right to renew, because the time
for the renewal option will occur, and the declara‘;ion now has a direct impact on how the parties
proceed Wifh the Lease’s duration. See Remsen Apértments, Inc. v. Nayman, 454 N.Y.S.2d 456,
458 (2d Deb’t 1982) (“Where the probability of occurrence of the contingent event is great or the
declaratofy judgment may have an immgdiate and direct impact on fhe parties' conduct, the
declaratory: relief should be granted”).

Under the circumstances of this action, I find that a justiciable controversy exists regarding
each party’s rights and obligations under the Lease. In addition, because the court in the first |
proceeding‘ found that Jetter wro'ngfully failed to pvay rent for at least three months, under the plain
| terms of the renewal option,. Jetter is no longef able to exercise the rénewal dpti_on. Accordingly, 1
5 grant 737 Park’s fifth counterclaim for declaratory judgmént, and declare that Jetter is precluded
from exercising the Lease’s renewal option,

B Res Judicata and Collateral Estoppel

Defendants move for partial summar‘y.- judgment dismissing Plaintiffs’ first cause of action
for dimipution of value;ﬁsec'orrld cause of action for loss of business income; third cause of action for
breach of the covenant of quiet enjoyment; fourth cause of action for damage to reputation and loss
of goodwill; fifth cause of action for partial actual eviction; and seventh cause of action for breachv
of the covenant of good faith and fair dealing on the basis of res judicata and/or collateral estoppel.
Plaintiffs oppose, arguing that the claims were asserted as affirmative defenses in the first
proceeding, that the first proc_eedingbwas a summary proceeding inappropriate to fully adjudicate
these claiirris for compensatory damages, and that subsequent events aﬁd conditions have occurred

since the first proceeding.
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i “Under the doctrine of res judicata, a party may not litigate a claim where a judgment on the

| merits exrste from a prior action between the same parties involving the same subject matter.” In re
vHunter, 4 N.Y.3d 260, 269 (2005). “The rule applies not only to claims.actually litigated but also
to claims that could have been raised in the prior litigation.” In re Hunter, 4 N.Y.3d 260, 269
(2005). On the other h.and, “[c]ollateral estor‘>pel? or issue preclusion, ‘precludes a party from
relitigating in a subsequent action or proceeding an issue clear]y raised in a prior action or

proceeding and decidedagainst that party, whether or not the tribunals or causes of action are the

same” Parker v Blauvelt Volunreer Fire Co., Inc., 93 N. Y 2d 343, 349 (1999) (citations omitted);

see also People v Evans, 94 N.Y.2d 499, 502 (2000) (statlng generally that “res judicata precludes a
party from assertmg a claim that was lltlgated ina pI‘lOI‘ action, while collateral estoppel precludes
relitigating an issue decided irr a prior action.”) (citations omitted).

Te the extent that Plaintiffs argue 1) that summary proceedings in the Civil Court have no
preelusive effect on actions before me, and 2) that ;:es Jjudicata ernd/or cellateral estoppel ere
inapplicable because the claims asserted in this action were previously asserted only as affirmative
defenses, both arguments are unpersuasive. “The rule of res Jjudicata, applies not only to the
judgments of courts, but‘ to all judicial determinations, whether made by courts in ordinary actions,
or in summary or special proceedings.” Brown v Cit)} of New York, 66N.Y. 385, 390 (1876); see
also Henjry Modell and Co., Inc. v Minister, Elders-and Deacons of Refm. Prot. Dutch Church of
City o‘fNew York, 68 N.Y.2d 456., 461 (1986). Plaintiffs fail to identify a certain remedy or form of
relief they were unable to seek in the first proceeding to avoid this well-settled principle’s
application. Further, the determination of the affirmative defenses in the ﬁrst proceeding implieates
the principles of res judicata even though Plaintiffs now recast it here as clarms for compensatory

damages against Defendants. See Henry Modell and Co., Inc., 68 N.Y.2d at 461-62 (finding that

“the claim, which could have been raised as a defense in the first action [] and which now seeks to
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destroy or impair the ‘rights established by the first action’, is barred.) (citations omitted) (emphasis
added); see also Serio v Town of Islip, 87 A. D.3d 533, 533-34 (2d Dep’t 2011) (stating that res
judicata bars claims “even if based upon different theor1es or if seeking a different remedy™).

Plaintiffs further contend that subsequ_ent events and conditions have occur_red since the
adjudication of the first proceeding, which give rise to their ability to seek relief in this action for
the same‘or substantially similar grounds. In résponse, Defendants argue that the first proceeding’s
preclusive effect applies to all ongoing conduct as a singular transaction and that none of Plaintiffs’
allegations would alter the first proceeding’s preclusive effect.

Plaintiffs’ assertion of identical or substantially similar claims against Defendants does not
automatically bar Plaintiffs’ claims on the basis of res Jjudicata. Rather, “[u]nder New York's
transactional approach to res judicata, ‘once a claim is brought to a final conclusion, all other claims
arising out of the same transaction or series of transactions are barred” Serio v Town of Islip, 87
A.D.3d 533, 533-34 (2d Dep’t 2011). “What constitutes a transaction or a series of transactions
depends on how the facts are related in time, space, origin, or motivation, iNhether they form a
convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or
business understanding or usage” Kaygreen Realty Co., LLC v IG Second Generation Partners,
LP,78 AD.3d 1010; 1013 (2d Dep’t 2010) (citation and quotations omitted). The relevant inquiry
is whether the claims here arise from the same transaction or series of tran.sactions as in the first
proceeding.

Here, Plaintiffs’ allegations fall into two categories: (1) allegations concerning events and
conditions underlying the first proceeding; and (2) those allegations concerning events and
conditions occurring after the first proceeding. ‘While res judicata bars claims encompassed by the
first category, it does not automatically bar claims for different events and oonditions subsequent to

the first proceeding, even if the claims stem from the same construction activity. See Storey v.
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Cello Holdings, L.L.C., 347 F.3d 370, 383 (2d Cir. 2003) (“Claims érising subsequent to a prior
action ne;:d_not, and often perhaps could not, have been brought in that prior action; accordingly,
they are not barred by res judicata regardless of whether they are premised on facts representing a
continuance of the same coursé of conduct;f’) (internal quotatién marks omitted); Rapid Elec. Co.,
Inc. v Rowe Holding Corp., 47 A.D.2d 615, 616 (1st Dep’t 1975) (stating that “[p]laintiff could sue
only for dafnages suffered to the time of tﬁe commencement of the action and is not barred from
bringing Irepeated actions Seriatim for damages if the breach continues and damages result”).*
Therefore, >to the extent a claim in this action occurred after the judgment in the first proceeding, the
judgmeni would not necessarily havé a preclusive effect.

In the fifth cause of action for partial agtual eviction, Plaintiffs do not identify a single
specific 'event and/or condition subsequent to the events and conditions underlying the dismissal of
the partial actual eviction claim in the first proceedihg. Rather, Plaintiffs brqadly assert that
because subsequent events and conditions allegedly occurred‘, res jua’icéta has no preclusive effect.
However, not one allegatién in the bill of particulars, which provideé the most detéiled account of
the alleged subsequent events and cbnditio'ns, raises an issue regarding whether Defendants after the
first proceeding wrongfully ousted Plaintiffs from the Premises. See Sapp v Propeller Co. LLC, 5
A.D.3d 181, 182 (1st Dep’t 2004) (stating an “actual eviction occurs when a landlord wrongﬁ111y
ousts a ténant”); Scolamiero v Cincotta, 128 A.D.2d 224, 226 (3d Dep’t 1987) (stating that ‘[t]here
must be a i)hysical expulsién or exclusion [] where the tenant is so ousted frofn a portion of the

demised premises the eviction is actual, if only partial”).

4 Defendants argue that Plaintiffs place too great an emphasis on the date and cites Marinelli
Associates v. Helmsley-Noyes Co., Inc., 265 A.D.2d 1 (1st Dep’t 2000). Marinelli, however, is
distinguishable because there, plaintiff “had no need to await [for a specific event] to bring its
claim” unlike here, events and conditions after the first proceeding had to occur for Plaintiffs to
seek additional relief. Id. at 6.
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Tﬂe most Plaintiffs can claim here is that the alleged subsequent events and conditions raise
issues of faét for a new partial constructive éviction claim, but Defendants do not move to dismiss
the new ﬁartial constructive eviction claim on the basis of res judicata. Compare 737 Park Avenue
Acquisition LLC v. Robert B. Jetter, M.D., PLLC, No. 51 153 (U) (N.Y. App. Term Aug. 7, 2015)
(finding that Jetter was not barred by res judicata or collateral estoppel from litigating its partial
constructive eviction defense in the secoﬁd proceeding because of subsequent events and
conditions), with Plaza PH2001 LLC v Plaza Residential Owner LP, 98 A.D.3d 89, 98 (1st Dep’t
2012) (stating that the “reinstatement of a portion of the first co@plaint did not retroactively render
commencement of second action proper.”). Accordingly, I dismiss Plaintiffs’ fifth cause of action
for partial actual eviction on the basis of res judicata.’

Plaihtiffs’ claims for (1) loss of business income and (2) damége to reputation and loss of
goodwill afe also dismissed under res judicata regardless of the alleged subsequent events and
conditions. In the first proceeding, the court squarely determined that, under the Lease’s
exculpatory clause, Jetter is precluded from asserting a claim for loss of business. Thus, Justice
D’Auguété stated that “[t]he exculpatory clause provides that ‘[t]here shall be . . . no liability on the
part of Owner by reason of . .I . injury to business,” which precludes Respondent’s business
interruptioﬁ defense. This provision acts as an agreement by the parties to ‘allocate the
risk of liability between themselves to third parties through insurance.” ” 737 Park Avenue
Acquisitio;; LLCv. Robert B. Jetter, M.D., PLLC, Index No. L&T 71456/2012 at 2-3 (citation

omitted). |

5 Plaintiffs’ argument that defendants’ motion for partial summary judgment is premature because
discovery is not yet complete does not save this claim either, for Plaintiffs neither allege nor submit
any evidence evincing physical ouster, a factual allegation that would be well within their
knowledge.
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The Civil Court’s prior determination precludes Jetter’s business interruption/loss of
reputation Qlaims here regardless of the alleged subsequent events and conditions. As the Civil
Court held,>any damages sustained based on injury to business and emanating from the Lease —
whether plead as income, réputation, or goodwill — are barred under of section 4 of the Lease. See
Elias v Rothschild, 29 A.D.3d 448, 448 (1st Dep’t 2006) (noting “that claims can arise out of the
same transz;ction or series of transactions even if . . . different relief is sought and even when
several legal theories depend on different shadings of the facts, or would emphasize different
elements of the facts, or would call for different measures of liability or different kinds of relief”)
(internal quotations and citations omitted).

Because the businesé interruption/loss of reputation claims were adjudicated in the first
proceeding and any subsequent events would not change the plaih terms of the Lease, as interpreted
by the Civil Court, I grant Defendants’ motion for summary judgment dismissing the second cause
pf action for loss of business income and the fourth cause of action for damage to reputation and
loss of goodwill as against Defendants to the extent these claims are based on the Lease.

Regarding Plaintiffs’ claim for breach of the covenant of quiét enjoyment, the Civil Court in
the first prqceeding determined that Jetter’s defensbe ultimatély failed because paragraph 23 of the
“Lease provides that the landlérd’s cc;venant of quiet enjoyment is conditioned upon [Jetter’s]
payment of rent.” Because Plaintiffs attest to only paying monthly rent since April 1, 2014, ‘res
Jjudicata now bars this claim to the exteﬁt Plaintiffs seek recovery for events and conditions prior to
April 1, 2014, and I grant Defendants’ motion for summary judgment as to the third cause of action
only to thgt extent. Accordingly, Plaintiffs may pursue a claim for breach of the covenant of lquiet
enjoyment for events and cdnditioﬁs after April 1, 2014.

Regarding Plaintiffs’ seventh cause of action for breach of the covenant of good faith and

fair dealing, Defendants argue that this cause of action is merely a reassertion of the first
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proceedirig"s breach of contract defense. New York courts generally hold that a “cause of action
for breach of the implied covenant of good faitﬁ and fair dealing cannot be maintained [when] it is
premised or;1 the same éonduclt that underlies the breach of contract cause of action and is
intrinsically tied to the damages allegedly ‘resulting from a breach of the contract” MBIA Ins. Corp.
v Merrill Lj)nch, 81 A.D.3d 419, 419-20 (1st Dép’t 2011) (internal quotatiqns and citation omitted).
Here, the cijaim for breach of the covenant of good fa@th and fair dealing, as alleged in the amended
complaint, is premised on t}’w same conduct that underlies the first proceeding, i.e., water and noise
interruptiohs, inadequate ingresé and/or egréss, and flooding incidehts, which the Civil Court
determined was insufﬁbient or already awarded Jetter a rent ébatement. In turn, I find that the
breach of cbvenant of good faith and fair dealing claim is duplicative of the breach of contract
claim in thci: first proceeding. In any event, giving proper effect to the Lease’s exculpatory
provisions;: as affirmed by the Appel\late Term in the first proéeeding, permits thg challenged
conduct wﬁhout 737 Park incurring liability.® Accordingly, res judicdta has a preclusive effect on
Plaintiffs’ claim for b;each of the covenant of good faith and fair dealing and collateral estoppel
precludés fe-litigating the sufficiency of the alleged incidents.

Lastly, Defendants argue that Plaintiffs’ first cause of action for diminution of value is a

measure of damages, not an independent claim for which Plaintiffs may recover. Diminution of

I's

® First, paragraph 4 in relevant part broadly provides that “[t]here shall be no allowance to Tenant
for diminution in rental value and no liability on the part of the Owner by reason of inconvenience,
annoyance or injury to business arising from Owner or others making repairs, alterations, additions
or improvements in or to any portion of the building or the demised premises . . ..” Second,
paragraph 20 in relevant part further provides that “[o]wner shall have the right at any time . . .
without incurring liability to Tenant therefore to change the arrangement and/or location of public
entrances, passageways . . . or other public parts of the building.” Third, paragraph 29(f) in relevant
part specifically provides that “[o]wner reserves the right to stop services of the . . . plumbing . . . or
other services, if any, when necessary by reason of accident, or for repairs, alterations, replacements
or improvements necessary or desirable in the judgment of Owner, for as long as may be reasonably
required by reason thereof.” '
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value is, in fact a measure of damages for various causes of action. See Guzzardl v Perry's Boats,
Inc., 92 A.D.2d 250, 254 (2d Dep’t 1983) (stating that the measure of damages for private nuisance
is the diminution of the matket value of the property) I(emphasis added); Rasch’s Landlord and
Tenant, 2 N.Y. Landlord & Tenant Incl. Summary Proc. § 18:32 (4th ed.) (“Ordinarily the general
damages recoverable for a breach of a landlord's covenant to repair are measured by the diminution
in the rental value of the leased premises resulting from the failure to repair”).

Pl-air_)ltiffs cite no case law or authnority demonstrating diminution of value as an independent
cause of action. To the contrary, Plaintiffs seek dimtnution in rental value as a measure of damages

in the sixth cause of action for partial constructive eviction and the seventh cause of action for

breach of the covenant of good faith and fair ctealing. Accordingly, I dismiss the first cause of
action for diminution of value because it is not an independent cause of action and also because it is
duplicative of the damages Plaintiffs already seek in the sixth and seventh cause of action.

C. Electio.n of Remedies

D‘efendants move for partial summary judgment diémissing Plaintiffs’ sixth cause of action
for partial constructive eviction, arguing that by withholding rent and then seeking a rent abatement
as an affirmative defense in the first proceeding, Plaintiffs elected their remedy and may not now
claim additional damages. Plaintiffs oppose, arguing that the damagas Plaintiffs now seek are
consistent jwith the previous award, which did not fully compensate Plaintiffs for Defendants’
conduct }Lbe‘cause of events and conditions.occurring after 'the first procecdin;g.

[I]n cases of partial ev1ct10n[ ] the tenant's refusai to pay rent constitutes an election of

remedies, and the tenant has no claim for damages” Bostany v Trump Org LLC, 88 A.D.3d 553,
554 (1st Dep’t 201 1). “[A] tenant who elects to remain in possessmn and pay the rent after a partial
eviction may [then] claim damages from his lessor which include consequential damages.” /d. at | ]

554. Hére;_ Plaintiffs have provided no evidence that the rent abatement previously awarded in the -

| 654159/2012 ROBERT B. JETTER, M.D., PLLC VS. 737 PARK AVENUE ASQUI§ITION Motion No. 011 Page 13 of 19



T e — Wk TRNDEX NO. 654159/ 2012
NYSCEF DOC. NO.. 420 ’ | o ' . RECEI VED. NYSCEF: 04/ 19/ 2017

first proceeding and later affirmed by the Appellate Term failed to fully compensate them for

events and conditions underlying the first pro’ce_eding.

To the extent that Plaintiffs now seek damlages from an alleged partial constructive eviction
stemming from events and conditions occurring after the first proceeding, Plaintiffs attest only to
rental payments since April l 2014. By w1thholding rent pI'lOI' to April 1 2014, Plaintiffs elected
their remedy and have no claim for events and conditions occurring prior to Aprll 1,2014.
Therefore, Plaintiffs‘ claim' for partial constructive eviction is dismissed to the extent they seek
damages for the period prior to April 1, 2014,‘-and I grant Defendants" motion for summary
Judgment to dismiss the 51xth cause of action for partial constructive ev1ct1ononly to that extenti
Accordmgly, Plaintiffs may pursue a claim for partial constructive eV1ction for events and
conditions after April 1, 2014. See Phoemx Garden Rest Inc. v Chu, 245 -A.D.2d 164, 165-66 (1st
Dep’t 1997) (“Asto the merits of Defendants motions, although plaintiff tenants allege a valid
claim for breach of the covenant of quiet enj oyment for the period November 1991 through July
1992, duririlg which they were either actively or constructively" evicted and for which defendant
landlords gave a rent abatement, there was no payment of rent or wai'ver thereafter and, therefore,

/

Plaintiffs' claims shouldbe dismissed to the extent they seek recoveryv for the period commencing
after July l992”). ‘
D. l)ismissal of P_laintiff Ahbey leoa\d and Defendant Mac’kl_o’vye
D_et;endants move to di‘smiss all Lease based claims asserted hy Ahbey Road against
Defendant_s and also moye' to dismissvall Lease based claims Plaintiffsj‘assert against Macklowe,
arguing that because :ne'ither Abbey Road nOr. Macklowe are parties to the Lease, both lack

contractual privity. Plaintiffs do not dispute that neither Abbey Road nor Macklowe are parties to

the Lease,ibut instead argue that the claims are based on negligence.
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To the extent that Lease based causes of action remain, I. dismiss Abbey Road and
Macklowe, as non-parties to the Lease, from all causes of actién based on the Lease for lagk of
contractual brivity. See Wright v Catcendix Corp., 248 A.D.2d 186, 186 (1st Dep’t 1998)
(dismissingﬁ plaintiff’s claims against the buildihg owner for constructive eviction, breach of th¢
lease agree;nent, and breach of the covenant of quiet ‘enjoyment because there was neither a
contractual }agreement nor landlord-tenant relationship); Tefft v Apex Pawnbroking & Jewelry Co.,
Inc., 75 AD2d 891, 892 (2d Dep’t 1980) (concluding that the landlord could not maintain an
action agaiﬁst the defendant based upon a breach of the lease where there is no privity of éontract
between th¢m). Accordingly, Abbey Road and Maéklowe are dismissed from the first, second,
third, fourth, fifth, sixth, .;nd seventh causes of action to the extent those claims are based on the
Lease.

1L Plaintiffs’ Cross-Motion for Leave to Amend

Plaiﬁtiffs cross-move for leave to file a second amended complaint, pursuant to CPLR §
3025 (b), aﬂdding two new causes of action — one fof negligence against iHailey, and another for
vicarious liability against 737 Park and Macklowe. Defendants oppose von the grounds that
Plaintiffé’ i.delay in requesting leave to amend is inexcﬁsable and prejudicial, and that the new
vicarious I;ability cléirﬁ lacks merit. Hailey also submits an affidavit-opposing Plaintiffs’ request
for leave t@) amend, arguing delay.

Leaive to amend a complaint is freely grénted “upon such terms as may be just,” requiring
only tha; tljle plaiﬁtiff “set[] forth additional or subsequent transactions or occurrences” and that the
motion Be “accompanied by the proposed aﬁended . ‘. pleading clearly showing the changes or

- additions to be made to the pleading.” CPLR § 302:‘5 (b). Lateness is a .barrier td granting a motion
to amend (f)nly when comBined with significant prejudice to the other side. Edenwéld Contr. Co. v

City ofNew York, 60 N.Y.2d ‘957, 959 (1983); Norwood v City of New York, 203 A.D.2d 147 (1*
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Dep’t 1994)". “Prejudice arises when a pérty incurs a change in position or is hindered in the
preparation .‘of its case or has been prevented from taking some measure in support of its position,
and these problems might have been avoided had the original pleading contained the proposed -
amendment‘[.]” Valdes \}Marbrose Realty, Inc.,289 A.D.2d 28, 29 (1st Dep’t 2001) (citations |
omitted).b‘

Pléihtiffs filed the original complaint less than thtee years from this application, and the
amended cémplaint approximately two-and-a-half ago.ﬁ Such a delay is far less than circumstances
where coﬁrts have previously granted leav.e to amend. While Defendants argue that the delay here
requires Pléintiffs to provide a reasonable excuse, this requirement appears to apply in situations
where thf:r¢ has been an extended deiay. See Oil Heat Inst. of Long Is. Ins. Trust v RMT S Assoc.,
LLC, 4 A.D.3d 290, 293 (1st Dep’t 2004), Jablonski v County of Erie, 286 A.D.2d 927, 927 (4th
Dep’t 2001). Considering that depositions have not yet commenced and the. Note of Issue has not
been filed, 1 arﬁ reluctant to find an extended delay here. Even so, Plaintiffs have attested that the
factual amendments relate to events and conditions that occurred after the complaint was first
amended in April 2013. Acc'ordingly, I find that the delay should not, alone, preclude an order
granting le’éve to amend the cbmplaint. Because this ié Hailey’s primary opposition, I grant
Plaintiffs’ épplication to add a negligence clairﬁ against Hailey.

Defendants have also failed to demonstrate that any delay here would cause them prejudice.
Although Defendants argue that by permitting Plaintiffs to add tort based claims when Plaintiffs
initially proceeded with ﬁrimarily contract based claimé, that Defendants would be prejudiced _1
disagree. There can be no prejudice when Plaintiffs’ new bcauses of action sounding in negligence
are based on facts formerly alleged in thé original/amended pleading, wér¢ addressed in preVious
motions, and which the bill of particulars now provides in more detail. See Bamira v Greenberg,

256 A.D.2d 237, 239 (1st Dep’t 1998) (“In light of the fact that these causes of action were based
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on allegatio;r_zls already pleaded or as to which defendant was fully on notice, we reject defendant’s
contention gf prejudice.”) To the extent that P.laintiffs seek to amend the pleading to include
previously I;nalleged facts, which would also supbort Plaintiffs’ new causes of action, those
amendmenté relate to events and conditions that occurred subsequent to the filing of the original
and ameridc_id pleading. Neither does the cor}tention that amendment at this point will require the
parties to ekpend additional time preparing for the case or force the parties to conduct further
discovery Cbnstitute sufficient prejudice. See;Jacobson v Croman, 107 A.D.3d 644, 645 (1st Dep’t
2013) (ﬁncﬁng such argurhents insufficient to constitute prejudice). Therefore, I find that
Defendants have not sufficiently shown prejudice to overcome my discretion to liberally grant leave
to amend. -

Defendants finally argue that Plaintiffs’ new cause of action for vicarious liability against

737 Park and Macklowe is wholly without merit, and Plaintiffs should not be permiﬁed to add this
claim. However‘, “plaintiff[s] need not establish the merit of its propoée:d new allegations, but
simply sho‘W that the proffered amendment is not palpably insufficient or clearly devoid of merit”
MBIA Ins. Corp. v Greystone & Co., Inc., 74 A.D.3d 499, 500 (1st Dep’t 2010) (citation omitted).
Upon review, I find that the proposed amended complaint is not palpably insufficient or clearly
devoid of merit.

For all these réasons, I grant Plaintiffs’ cross-motion for leave to file a second amended

complaint..
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In accordance with the foregoing, it is

ORDERED that defendant 737 Park Avenue Acquisition LLC’s motion for partial summary
judgment on its fifth counterclaim foi declarafory judgment is granted and that I will issue a formal
declaratidn fconsistent with this decision at the conclusion of the action; and it is further

ORﬁERED that defendants 737 Park Avenue Acquisition LLC and Macklowe Properties,

Inc. and/or Macklowe Properties, LLC’s motion for _partial summary judgment dismissing plaintiffs

Robert B. J;_etter, M.D., PLLC’s and Abbey Road Office Based Surgery PLLC’s first cause of action
for diminution of value, .ﬁfth cause of action for partial actual eviction, and seyienth cause of action
for breach of the covenant of good faith and fair dealing is granted; it is further

ORf)ERED that defendants 737 Park Avenue Acquisition LLC and Macklowe Properties,
Inc. and/oi.:Mackiowe Properties, LLC’s motion for partial summary judgment dismissing plaintiffs
Robert B. Jetter, M.D., PLLC’s and Abbey Road Office Based Surgery PLLC’s second cause of
action for loss of business income and fourth cause of action for damage to reputation and loss of
goodwill is granted only to the extent that such causes of action are based on the Lease, and
otherwise denied; it is further |

ORbERED that defendants 737 Park Avenue Aequisition LLC and Macklowe Properties,
Inc. and/or':‘i Macklowe Properties, LLC’s mdtion for partial summary judgment dismissing plaintiffs
Robert B. Jetter, M.D., PLLC’s and Abbey Road Office Based Surgery PLLC’s third cause of
action for breaeh of the covenant of quiet enjoyment and: sixth cause of action. for partial
construeti\}e eviction is granted only to the exfent that the ailegations occurring prior to April 1,
2014 may not form a basis for these claims, and otherwise denied; it is further

ORDERED that defendants 737 Park Avenue Acquisition LLC and Macklowe Properties,
Inc. and/oi Macklowe Properties, LL.C’s motion for partial suminary judgment dismissing plaintiff

Abbey Road Office Based Surgery PLLC and defendant Macklowe Properties, Inc. and/or
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Macklowe Properties, LLC as parties from the first, second, third, fourth, fifth, sixth, and seventh

causes of action is granted only to the extent that such causes of action are based on the Lease, and

otherwise denied; it is further

ORDERED that the action shall continue.as to the causes of action asserted against
’ defendan‘r ﬁailey Development Group LLC; and it is further -
i | ORDERED that the cross-motion of plaintiffs Robert B. Jetter, M.D., PLL.C and Abbey
Road Office Based Surgery PLLC for leave to file a second amended compiaint is granted; and it is
further :

ORDERED that plaintiffs Robert B. Jetter, M.D., PLLC and Abbey Road Office Based
Surgery PLLC shall serve and file a second amended complalnt consistent with this Decision and -
Order w1th1n 30 days as of the date of this Order; and it is further

ORDERED that defendants 737 Park Avenue Acqulsmon LLC Macklowe Properties, and
Hailey Development Group LLC shall serve an'answer to the second amended complamt or
otherwise respond thereto pursuant to the time limits set forth in the CPLR as of the date of service;
and it is further

ORDERED that counsel are directed to appear for aAstatus conference in Room 208, 60
Centre Street, on June 14, 2017, at 2:15 p.rn. |

This constitutes the decision and order of the Court.

DATE:; Lf,/q,h% | __\‘ | . | B&MMA/\

'!
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