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SUPREME COURT OF THE STATE OF NEW YORK |
COUNTY OF NEW YORK: IAS PART 11

CODEFAB, LLC, A
T - Index No. 108861/08
* Plaintiff, - '
- against - '

WG, LTD., a Canadian corporation, d/b/a “VIRGIN -
GAMING,” PLUS 44 HOLDINGS, INC., a Panamanian -
corporation, JOHN KENNEDY FITZGERALD, '
WILLIAM C. LEVY, ZACHARY ZELDIN, “ABC
CORPORATION,” a fictitious name representing an - -
unidentified entity d/b/a “WORLDGAMING,” and =~ _.
“JOHN DOES” 1 through 5, fictitious names representing
unidentified persons acting in concert with the Defendahts,
- Defendants. "

JOAN A. MADDEN, J.:

Defendants WG; LTD. d/b/a Virgin Gaming (WG) and Plus 44 Holding, Inc. (Plus 44)

‘ . , : T'NDEX NO. 1063861/ 20006
NYSCEF DOC. NO. 334 : Rt ~~ RECEI VED NYSCEF:

05/ 18/ 2017

(together “the corporate defendants ) move for summary Judgment drsmlssmg the clarms agalnst

them (motion sequence number 009) Defendants John Kennedy Fltzgerald William C Levy,

and Zachary Zeldm (together “the 1nd1v1dua1 defendants ) separately move for summary -

judgment drsmlssmg the clalms agamst them (motlon sequence number 010) Plamtlff CodeFab

LLC opposes both motions. _
BACKGROUND
Plalntrff isa New York llmlted 11ab111ty company engaged in the busrness of computer
consulting and software. desrgn‘._‘ Defendant Plus _44 is a‘Pa_namaman corporatlon that was
incorporated in March 2007, by some or all_.of the individual defendants to own and operate an

online gaming website. As of \llate 2068'; 'Plus 44 was either formally dissolved or no longer

'Motion sequence nos. 009 and O'lO_are'con'solidate-d for disposition.
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operating. Plaintiff was paid $420,000 fo? its sgwices in connection with devélopment of the
gaming website and claims .it is_ still owed $240,000. Plaintiff ﬁaintains that it gave Plus 44 and
| the individual defendants access to the programniiﬁg souree code for the website for testing, that
they refused to return or pay for it, and that Plus 44 and the individual de.fendants transferred the
source code to WG, and other defendaﬁts, and ‘that WG maintains a gaming website which uses
the source code that plaintiff created. Defehdants counter, inter alia, that they discarded the
source code because it was .worthless and that they did not use the code .orr any part of plaint;ff_s .
) website.

In or about the fall of 2006, the plaintiff, through its Chief EXecutive Officer, Alexander
Cone (“Cone”), first met with defendants William C. Levy (“Levy”) and Zachary Zeldin |
(“Zeldin”) regarding providing its sefvices to deyelop an interactive interﬁet gaming website.
The website would allow users to log in and compete against each other by playing spe’ciﬁc video
game§ on a. specific platforins against other users for money (Levy Aff. q 5).‘2 The website was
referred to as “World Gaminé3” (4, 7 4).

In or about February 16, 2007, plaintiff provided Levy and Zeldin with a developmé_r-lt.al

roadmap outlining specific services and the dates by which they would be completed, known as

the Roadmap (corporate defendants’ Motion, Exh. G). The Roadmap indicates that the website

2The record contains two different Levy affidavits dated February 19, 2006; one
submitted by the corporate defendants and the individual defendants. Unless otherwise indicated,
. the Levy affidavit refers to the version submitted with the corporate defendants’ motion, and is
referred to as Levy Aff. The Levy affidavit submitted w1th the 1nd1v1dual defendants motlon is
referred to as Levy Aff. II.

*The website was alSo_ allegedly known as “Game for Green” (Third Amended Verified
Complaint, | 8).
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will “go live” ésv of September 1, 2007 (Id., at 355. At his deposition, Cone testified that the
Roadmap “was at best a theoretical exercise based on best guesses about what we would actually
end up doing” (12/5/11 Cone Dep, at 84).

Plaintiff pro;/ided defendants With a docurhé_nt entitled Development Agreement which
was dated as of February 1, 2007 (“the Devéloﬁment Agreement”)(Cone Aff., _Exhibit A). The

Development Agreement states that it is between plaintiff and Plus 44, which is identified as “the

- Client,” and the name Plus 44 is above the signature line. The Development Agreement is

executed by Cone on behalf of plainﬁff but.is not executed on behalf of Plus 44. At his
deposition, Cone a;knowledged that he unde_rstdéd that he was cdntracting with Pius 44, .és
opposed to the individual defendants (11/11/15 Cone Dep, at 134-135).

Paragraph one of the Developmeht »A-gre_emerilt, entitled Scope of Services, states thaf
plair'ltif_f is engagéd by “the Cliént as independent contractor to perform certain services for
Client...as those specified in the Statements of Work, which shall be agreed to by the parties...
and incorporated. into this Agreement by referenc.e.” With respe;:t to'compensatipn, paragraph 2
states that “Client will pay [plaintiff] the amount specified in the Statements of Work for |
Services according to the payment terms spec‘ivt_.'led in the Statements of Wori(....In éddifion to the
fees for services, Client will pay [piaintiff] for any and all pre-approved actual and reasonable
expenses.” It further states that plaintiff “will invoice Client monthly for fees for services
performed and expenses incurred and Client will pay all invoices witl‘lin fifteen days of the date
of invoice unless specified in the Statement of Work.”

Paragraphr3,.entitled Ownership of Develop_meﬁt Work, provides, in part, fhat-“upon

periodic payment for services (as set forth in the Statement of Work) which produced Work

3
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Product for Which the periodic payment appvlies,>['p1aintiff] hereby irreVocably assigns to Client
all right, title, and interest in Work Product (as deﬁned in the Statement of Work)... including
without limitation all intellectual property rights...”

Paragraph 8, entitled Term and Terminaﬁiori, rprovides, in palit, that “[t]lﬁs Agreemeﬁt
shall commence on the date set forth in the first paragraph and continue for an initial term of six
months (“the Initial Term™)...and shall_automatica_llly continue iﬁ the event [plaintiff] continues to
provide services to Client. After thé Initial Term, this Agreément may Be terminated by either
party upon thirty days (30) days written notice..... “

Attached to the Development Agreement- is. an‘uns_ignéd document entitled “Statement of -
Work,” which indicates that it is between plaintiff and ah unidehtiﬁed client pursuant to a
Consulting Agreement dated Novefnber_ 11, 2006. It pro\vides, inter -alia, for thé staffing of the
project with two full time and two half time etnploYees of plaintiff, and provides for a payment
upon signing of $57,600 and then that amount per month until the gaming website is completed.
At his deposition, Cone testified that the annexed Statement bf Work was “an unfinished draft
document,” and that the Statement of Work refer;ed to in the Development Agreement would be :
similar to the draf£, but that he could not recall 1f a ﬁn_élize ;Iersion was ever prepared (11/11/15
Cone Dep, at 45-46).

Plaintiff maintains that the Development Agreement was a final agreement and thét it was
entered into after substantial negotiations betweven Cone, on> behalf of plaintiff, and Levy and

Zeldin, on behalf of Plus 44, and alt_hough the Ag're‘ement' was not signed by a representative of
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Plus 44, Levy agreed to its terms orally (Cone Aff., 1[ 12; 4_ 11/11/15 Cone Dep, at 20-23).
Defendants, however, deny that Plus 44 or anyén_e representing Plus 44 agreed to the terms and
conditions of the Development Agreement, and maintain that the agreement “Was m¢rely a draft
that was to be negdtiated further between Plaintiff aAndv Plﬁs 44" (Levy Aff., § 14). In this
connection, defendants note that the.State_'m_ent of Work is a draft document which‘is.missing
information as t(’>vthe. scope of s‘ervicesvto be pro{/ided during three phra}ses of work.

In further support of their position, d'efendants refer to an unsigned draft Céhsultiﬁg
Agreement dated May 18, 2007 (Cdrporatge Defendants® Motion, Exh. J), which defendants
maintain was “a éounterpfoposal to the draft Development Agreement” (Levy Aff. 917).

o Plaintiff contends that it rer ected this draft which it desqribes as an attempt to “unilaterally

! _ revise” the Development Agreement as it purported to_ change the parties’ understanding under |
which they had been p‘erfqrming for more than three months (Third Verified Amended
Complaint, § 19, fn 6; Cone. Aff. 128, n. 2)..

In any evenf, it is undisputed that plaintiff 'begz‘:in performing services in connection With
creation of the gaming website in or about late'Fébmary 2007, and that plaintiff issued invoices
for its work in the amount of $60,000 per month beglnnlng in February 2007 through December
1, 2007, for a total of $659,784.75° (Ind1v1dua1 Defendants’ Motion, Exh. H; M Third Amended
Verified Complamt, 9 19, 20). The invoices were sent to Plus 44 to the attention of Levy in the

amounts of $60,000, “for consulting services as per éont_ract.” Plaintiff was paid an amount

‘Defendants argue that Mr. Cone’s affidavit is not properly notarized and should not be
considered by the court. As plaintiff subsequently submitted a notarized version of Mr. Cone’s
signature page, this objection is unavailing:

The amount is less certain fees, including for bank wire transfers.
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? totaling $419,784.75, via wire tfahsfer into plaintiff’s account (Third Amended Vériﬁed

% Complaint, 9 20). | |

} With respect to ‘the pfogfe_ss of the work, by the summer of 2007, it was clear that

i[ plaintiff would be unable to méet_ the deadlines in the Roadmap. Levy avers that “Plus 44'5 team

| communicated regularly with plaintiff regarding the delay in the proj ect and tob troubleshoot the

many issues that arose from the poor quality of plaintiff s work; These conversations inclhdcd

f frequent disputes about the afnounf billed, what monies were. owéd té Plaintiff and".quality (or
lack thereof) of Plaintiff’s services” (Levy Aff, 9 22). Cone, on the other hand, avers that the
delays in meeting the milestones 1n the R_oadmap were caused by issues outside plaintiff’s
control, including those related to defendants’ delays in fulﬁlling theif r¢sponsibi1ities under the
agreement “to deliver decisi;ms, priorities, designs and access to external services and systems”
(Cone Aff. § 31, 12/5/11 Cone Dep., at 85-92, 115-117). He also states that “[d]efendants’
working relatibnship twith plainﬁff] continued on a regul.ar and cbngenial basis through email
exchanges, telephone calls and the like...while Defendants’ project..was developed, improved

- and approached substantial comple%ion” (Cdne Aff. §38).

On Octobe; 26, 2007, a conference call was h_eid regarding pfogréss on the website. The’

minﬁtes from the conferen;e call (Corporate Defendants’ Motion, Exh. .K), identify the

| ‘ parﬁcipants as, inter alia, Levy, Zeldin, and Angelb Genovese (“Genovese”), who plaintiffs

maintain was an employee of defendants,® and Cbne. The minutes state, inter alia, that:

o SWhile defendants assert that there is no evidence that Genovese is their employee
(Individual Defendants’ Statement of Undisputed Facts, § 59), this assertion ignores that Cone’s

- statement in his affidavit that Genovese was an employee of defendants (Cone Aff. § 45) and

| Cone’s testimony that Genovese was working on behalf of the defendants (11/11/15 Cone Dep,

at 83) Notably, defendants provide no proof that Genovese was not their employee or agent.

6
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1. 12 noon 11/9 is agreed date for code complete...

3. CF (i.e. plaintiff) purposed a check list for the final code complete 11/9 delivery.
Check List will be made and [a]greed on by teams. Angelo [Genovese] will produce
initial check list for review and [plaintiff] will provide feedback....

8 Notice of current MSA (i.e. Master Service Agreement’ ) termination was given
November 19, 2007. WG (i.e. World Gaming®) will be billed according to current
contract for first half of November. -

9. A new MSA/SOW (i.e. Master Services Agreement/Statement of Work) needs to be
agreed upon post 11/18, both sides need to sit down and discuss terms, i.e. invoices,
project management rates, scope of work, etc. This will probably be worked out post
11/9 as to efficiently use everyone’s time prior.

According to Levy, during thé conference call, “flus 44 demaﬁded that Plaintiff deliver
the coﬁlplete source code by‘November 9, 2007 at 12:00 pm [and that] [a]lthough there were
certain disagreemer{ts as to what wOuld happen in the event the Plaintiff failed to delivef the |
corﬁpleted source code by November 9, 20097, Plaintiff agreed to deliver the completed code by
that date and time” (Levy Aff §23). Levy also states that during the call, Cone was notified that
“Plus 44 was terminating its ‘contra,ét’ between Plaintiff anci Plusv 44 effective November 18,
2007 [and that] Plus 44 told Mr. Cone that Plus 44-did not agree to pay $60,000 per month for
any work performed by Plaintiff after Noyember 19, 2007 (Id. 9§ 24). He further states that “Cone
’ did not reject the termination because it was not in writing [as .réjuired under the Development .
Agreement]” (Id).

Cone, on the other hand, testiﬁed that the parties discuSsed_ terminating the contract, but

only for the purpose of replacing it with a new one, and that when no new contract was

 "At the deposition, Cone referred to the Development Agreement, as the Master Service
Agreement, and it appears that the two are used interchangeably‘ '

¥World Gaming, as opposed to Plus 44, is identified in the minutes as the party with
wh1ch plaintiff was working to develop the website.

7
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{ negotiated, plaintiff continued ibs work under the previous agreement (11/11/15 Cone Dep, at 40-
46). Notably, Cone’s testimorly is consistent with the meeting minutes to the extent that they-
! - indicate that a new agreement must be made after November 18, 2007.

In or about October 2007, plaintiff provided Genovese its source code for the purpose of
testing the websrte s appearance and funcfuonahty, and Genovese copied the code from plaintiff’s
management system (Third Amended Verified Complaint‘ 9 25, Cone Aff. 1] 47;11/11/15 Cone
Dep, at 6, 55-56 ). By email dated October 30 and October 31, 2007, plaintiff provided
Genovese with detailed instructions on setting up and operating plaintiff’s source code (Cone
Aff, Exh. L). Plaintiff received 1ts last payment, for the August 2007.irlvoice, on November 1,
2007 (Id, § 47; Third Amended .Veriﬁ‘ed Complaint, 20).

Plaintiff issued two invoices for payment for work, one through November 19, 2007 for
$36,000, and another through the end of the month for $24,000 (Indivrdual Defendants’ Motion
Exh. H). .

Plaintiff continued to perform develobment work in November and December 2007 ‘and
Cone testrﬁed that Genovese contlnued to have access to the source code modlﬁcatlons through
January 2008 (11/11/15 Cone Dep., at 10-12; 82-83). Plaintiff alleges, upon information on
belief, that in or about November 2007, defendants transferred therr assets including the source |

\ code to WG, ABC and/or Intertaintech corpor_ationwithout notice to plaintiff, and concealed °
such transfer from plaint_iff (Third Amended Verified Complaint 26). WG’s Supplemiental
Response to Interrogatories. and annexed documents (Cone Aff., Exh. C), which is submitted by

plaintiff, show, inter alia, that at or about the time plaintiff maintains the source code was
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transferred and used by WG, Levy and Zeldin were 'ofﬁcers and directors of WG,’ (formerly
known as 2101106 Ontalrio Ltd), and that Fitzgerald was an advisor to WG and thgt individual
defendants were compensated for their work, inclluding with shares of WG stock. As for
Intertainment, plaintiff submits documentary evidence showing that in J anuat'y 2008, Fitzgerald,
as a director, signed an amendment t(')' change the name of a corperation from _21300123‘ Ontario
Inc. to Intertainment in January 2008, and that he signed the documents of incorporation for .
2130023 Ontario Corp which was incorporated on March 8, 2007. Plaintiff also points to
documentary evidence that Levy and Zeldin were respectively, the President and Secretary, and
that Vice President of Garning Operations, Intertainment’s predecessor and cotrespOndence from
VirginGaming and Intertainment indicatingthat they were compensated in c.onnection with these
positions.' |
‘While at his deposition, Cone testified that the World Gaming website was not running

until 2009, he also testified that in 2008, he was able to vtew a publicly accessible portion of the

| World Gaming website which at the titne “seemed to be constructed frpm exactly the same

pieces as the equivalent code we developed. It used the same CSS files", the same Javascript

*The response indicates that Levy was the President and Secretary of of WG from April
28, 2006 until 2013; and an officer from April 28, 2006 to February 11, 2011, while Zeldin was
the Vice President of Gaming Operations from April 28, 2006 to approx1mate1y May 23, 2014,
and a director from April 28, 2006 to October 1, 2008.

19P]aintiff also submits a March 2014 consulting agreement between Intertainment and
Zeldin and a January 2010 non-compete agreement between Levy, as consultant and
Intertainment (Cone Aff., Exh. N).

''CSS, which stands for Cascading Style Sheets, is “style sheet language used for
describing the presentation of a document written in a markup language. Although most often
used to set the visual style of web pages and user interfaces written in HTML and XHTML, the
- language can be applied to any XML document, including plain XML, SVG and XUL, and is

9
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files,” the same iniages, the same user avatars ... m the relatively static pages.” (11/11/15 (;one _
Dep., at 57-58). He further testified that he prinfed and captured those publically accessible
images of fhe World Gaming website”'(-ld, at 62); (Cone Aff., Exh B). However, he also
testiﬁed.that .when the World Gaming website Went public in 2009, “they had cleaﬂy ddne ayear
of further developments and changes ... and the website that was presented to the public at the_
time that they actually started doing gaming was different from the one that we developed” (Id, at
66-67). When asked if the ﬁJnctic;nality which plaintiff developed for defendant was ever N
available to the public, Cone answered “you are using the word funétionality in a slippery way.
Were the features and ﬁlnctionalify that we developed the things- that a user couid do available to
the public? Yes. Was the implementation of the ‘featurés, the actdél applications thgt drove the

website, done with the same code that we had done? I do not believe so” (Id, at 66). Cone’s

applicable to rendering in speech, or on other media. Along with HTML and JavaScript, CSS is a
cornerstone technology used by most websites to create visually engaging webpages, user
interfaces for web applications, and user interfaces for many mobile applications.” See
Wikipedia contributors, “Cascading Style Sheets,” Wikipedia, The Free Encyclopedia, 10 May
2017. https://en.wikipedia.org/w/index.php?title=Cascading_Style Sheets&oldid=779639693. .

'zJavaScript is a high- level dynamic, untyped, and interpreted run-time language
“Alongside HTML and CSS, JavaScript is one of the three core technologies of World Wide
Web content production; the majority of websites employ it, and all modern Web browsers
support it without the need for plug-ins.” Programmers use JavaScript for various uses including
video game development. See Wikipedia contributors, “JavaScript,” Wikipedia, The Free
Encyclopedia, 4 May 2017. https://en.wikipedia.org/wiki/JavaScript# CITEREFFlanagan2011.

BCone testified that he printed the images from a website known as Domain tools (Id, at
74-75). - | .

10
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claim is that there were %ovérlaps in both functié’nai_ﬁy- and in the geﬁerated HTML," but it
appeared to b; a different back end. Th’eré were portions_.of page source that were the same,
there were images that were the. same. There were Javascript and CSS that were the séme (1d, at
70-71). Notably, although not moving for summary judgment, in opposition, plaintiff did not
provide an exi)ert evidence to explicate Cone’s testimony regarding defendants’ alleged use of
the source code in connection :with the World Gaming Qébsite. |

Cone testified that he did not know whether Genovese transferred the source _tb any of
the defendants (Id, at 56), and Levy, Zeldin and Fitzgerald each deny possessing or transferring
the source code (Levy Aff. Il Ps 17 and 18, Zeldin Aff. s 6,8 Fitzgerald AfE. s 5, 6) He also
testified plaintiff maintained a repository containing the source code, and continues ’to_ have
access to the code (11/11/ 15 Coné Dep, at 10; 12-6-11 Cone Dep at 291-292).

Defendants deny that they used p.laintiff’ s source code, and although moviﬁg for
summary judgment, ‘they. fail‘ to provide an expert opinion fo substantiate their arguments.
Instead, defendants rely on afﬁdayits of WG’s érnployees, one which is conclusory and the other
lacking technical expeftise or support, to refute Cone’s testimony that defendants used certain
aspects of _pl‘aintiff s source cbde in the gaming Website.. \X}G’s Directqr of Develol:;ment, Eyal
Susser, states that “to the best of my knowledge, no code developed by .[plaintiff] is used in
connection with the Virgin Gaming webéi;[e [and thét]rthe. code used in connectiqn with the

Virgin Gaming Website does not bear any indicators of any WebObjects code [i.e. the code

“HTML, which stands for Hypertext Markup Language, “is the standard markup
language for creating web pages and web applications. With Cascading Style Sheets (CSS) and
JavaScript it forms a triad of cornerstone technologies for the World Wide Web.” See Wikipedia
contributors, “HTML,” Wikipedia The Free Encyclopedia, 24 April 2017.
https://en.wikipedia.org/w/index.php?title=HTML&0ldid=776964090.
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developed by pla1nt1ff] has ever been used [and that] I would be able to tell if any code using l
WebObJ ects is bemg used in connect1on with the Vrrgln Gammg webs1te It is not” (Susser Aff.
r523y _ v : . o
The former Chlef Technology Ofﬁcer for V1rg1n Gamrng, J acob Ofir, also denies that - o l
plaintiff’s code was used in connect1on w1th the Vlrgln Gam1ng webs1te (Oﬁr Aff. q 2) Instead
he states that when WG_ was»formed' a-th1rd party _softWare develOpment ﬁrm was engaged to
K | begin the code development proce(ss .'from'-SCratch‘[and'that]J subsequently,’ developers were hired
internally to work on the webs1te prOJ ect wh1ch ult1mately became the Vlrgm Gamlng Website”
- ( Id s 3 4) In addltlon he states that the code used in connect1on w1th the web51te “d1d not
. bear any indicators tha_t any WebObj ects code [i.e. the 'code 'deVelOped by plamtlff]' had ever been o |
used ...[and that]... there were miniero‘us comment's'in the code 'which‘mentioned the third party
developer referenced ln paragraph 3. bThere were no references to- [pla1nt1ff and that] I would be
able to tell 1f any code wrltten by anyone other than the’ thlrd party developer or-our internal
developers was 1ncluded‘1n the vorlgmal c.o_de base that 1 encount‘e_red'when 1 J'omed" the pro; ect. It
was not” (Id 1] s 6 8) | |
In further support of Oﬁr S statements regardlng a th1rd-party developer defendants .
attached an 1nv01ce dated June 15- 2-008 from D1g1-Group'Inc » b111ed toIntertamment |

Corporatlon the parent company of WG for work performed between J anuary 26, and May 31,

2008, totahng approx1mately $200 00015 (Corporate defendants Motion, Exh N).

BIn its opposition papers pla1nt1ffs state that “Cone opines and is prepared to testlfy as
supported by experts, that such total cost is a small fraction of the cost of development of the
WG website unless it had possession of the Source Code from a similar looking and operating
previously developed Website...like the [plaintiff’s] website” (Plaintiff’s Memo in Opp at 6, n.
10). Notably, however pla1nt1ff’ s oppos1t10n is not supported by any expert opinion to this’

12
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On January 15, 2008, Levy sent plaintiff an email.vfrOm defendant John Fitzgerald
Kennedy stating, inter alia ,that plaintiff had not performed up to expectations based on delays

and the quality of work, and that a new relationship between plaintiff and defendants needed to

be worked out that “would inclucié a complete write off of all costs that you may have i.nvoiced'to.

date that have not been paid” (Coné Aff., Exh. K). Cone testified that until his reéeipt of the
January 15, 2008 email, Levy proimiSedr to pay the outstanding invoices (11/11/15 -COne Dep, at

109-116; 12/5/11 Cone Dep, at ll'_69-171). | |

| At the time plaintiff received the January 15, 2008 email, invoices issued by plaintiff for

September 2007 through December 2007, for $60,000 per montﬁ, totgling $240,000, had not |

b_éen paid (Cone Aff. § 35, 36). Plaintiff claims that it is ow\ed an additional $60,000, for Wérk

it performed through January 1, 2008, although no invoices were sent for such services (Id 40 ).
' Plaintiff commenced this action'by filing the summons and compléint on June.26, 2008. WG |

was not a originally named as defendant' and was addéd after the court granted plaintiff’s

motions to amend over defendants’ opposition.r7 WG subsequently moved to dismiss the second

effect.

'Plaintiff sought to add WG after the corporation was identified in connection with -
defendants’ opposition to plaintiff’s 2012 motion to amend. '

Plaintiff also moved to amend to add World Gaming as the d/b/a for defendant ABC.
Corporation. The court granted leave to amend but it appears from the record that World
Gaming was not served. In the third amended verified complaint defendant ABC Corporation is
identified as the name of an entity unknown to plaintiff, “which may or may not be Intertaintech
Corporation, which owned and controlled by, or acting in concert with, the other :
Defendants...which acquired CodeFab’s Gaming Website which it has used in internet commerce
initially under the name World Gaming and/or it has used as a model or otherwise modified for
the same or similar use by Defendant WG under the brand Virgin Gaming” (Third Amended
Verified Complaint § 9).
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amended complaint on various grounds, including for lack of personal and subject ‘matter
jurisdiction, and Plus 44 and the individual defendants separately moved to dismiss or to strike

the second amended complaint. Plaintiff opposed the motions and cross moved to file a third

- amended verified complamt By decision and order dated January 20 2015, this court.denied

defendants’ motions and granted the cross motion to the extent of permitting plaintiff to add
certain of the proposed elaims against defendants. : ' ' ‘

On February l9, 2015, plaintiff filed the third amended verified complaint,'vasserting .
claims allowed by the court’s order, for breaeh of contract (against all defendants except for i
WG), fraud (against all defendants), unjust evnric'h_ment (against all defendants), services rendered |
(against all defendants except WG), account'stated» (against all defendants except WG),
accounting and constructive trust (against all defendants), permanent injunction (against all
defendants), and fraudulent conveyance (against all defendants).' Plaintiff seeks compensatory :
and punitive damages,'® as well as attorneys’ fees.

In their third amended verified answer, defendants assert varioiis affirmative defenses, -
and a counterclaim, for unjust enricliment, alleging that plaintiff failed to deiiv-er the gaming
program by the agi_eed upon deadline, and that the program, when delivered, was non-conﬁtming
and unsatisfactory, and that plaintiff was unjust enriched by the $419,784..75‘.9, the amount paid
by Plus 44 for the gaming program. |

Plaintiff filed its note of issue and certificate of readiness on December 29, 2015.

¥The January 20, 2015 decision and order held that it was premature to dismiss plaintiff’s
request for punitive damages. : :

19This amount includes deductions made for certain wiring fees from the $420,000
payment.
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Thereafter, the corporate defendants and the individual Qéfendants made these motions for |

summary judgment, which are opposed by plaintiff.

DISCUSSION
It is well established that “[t]he proponent of summary judgment must establish its

defense or cause of action sufficiently to warrant a court’s directing judgment in its favor as a

matter of law.” Ryan v Tmstees of Columbia Univ. in the Citv of N.Y.. Inc., 96 AD3d 551, 553
(1st Dept 2012)(internal quotation marks and citation omitted).. “Thus, the movant bears the
burden to dispel any question éf fact that wéuld préclude summary judgr’nent”. Id. ;;Once this
showing has been made, the burden s_h';fts to the honméving party to produce evidentiary proof in
admissible form sufficient to estabiish the existence of material issues of fact that require a trial

for resolution.” Giuffrida v Citibank Corp., 100 NY2d 72, 81 (2003).

Breach of Contract

With respect to the breach of contract cause of action, defendants argue tha‘; the
Development Agreement is unenforceable as it Was not signed on behalf of Plus 44. They also
argue that the uﬁdisputed facts show that defendants did'not intend to be bound by the draft and
that the terms of the _Development Agreement Were not final, as evidenced, inter alia, by the draft
Statement of Work annexed to the agreement and based on the.May 18, 2007 Draft Consuiting
Agreement which, they argue,' constituted a counferoffer.

Defendants ﬁlrther'argﬁe thaf the parties’ coursev of dealing der.nonstratevs an intention to
be bound bnly by a signed writihg, including Cone’s failure to insist that the defendants’

termination of the agreement after the October 2007 conference call, be in writing as required by
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the Development Agreement. In addition, defendants point to plaintiff’s subsequent invoicing of
for its services ending on November 19, 2007, the date they argue any agreement with plaintiff
was terminated.- A | | ' , o |

The individual defendants separately argue that as there is no evidenc.e that they were
parties to any purported contract with plaintiff and no evidence they in’Fended to be bound by it, | |
the breach of contract elaim must be disrnissed égainst theni. ,

Plaintiff counters that there are triable issues of fact as to whether the parties intended to
form a contract despite the lack of a writing signed by defendants, particulariy as there is no
documentary evidence showing thate signature was a prereqnisite to an enforceable contract, and
that the conduct of the parties, including defendants’ payment for plaintiff’s services? shows the
\ . parties intended to be bo_und_‘by the teﬁns of the ,Deyelepment Aégreement.20
As for the individual defendants, nlaintiff argues that they niay be held liable under the
' Development Agreement based on staiernents by Cone thaf- when he met defendants Levy and

Zeldin, they introduced themselves as individuals and that the first time the name cif “Plus 44 was
mentioned was after plaintiff submitte(i itS first invoices for payment, and that individual
defendants failed to document or explain their alleged agency relaiionéhip with Plus 44 (Cone .
Aff. ‘s 2-8). | |

The elements of a cause of action for breach of confract are (1) formation of a contract

between plaintiff and defendant, (ii')' performance by plaintiff, (iii) defendant’s failure to perform, ‘

~

“To the extent plaintiff cites to the unpleaded doctrine of promissory estoppel to provide
a basis of holding individual defendants liable under the contract, such reliance is misplaced in
the absence of evidence of a clear and unambiguous promise made by defendants. See Thome v.
Alexander & Louisa Calder Foundation, 70 AD3d 88, 105 (1* Dept 2009), 1v denied 15 NY3d
703 (2010). | . .
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(iv) resulting damages. Harris v. Seward Park Hous. Corp,, -79 AD3d 425, 426 (1* Dept 2010);

Clearmont Prop., LLC v. Eisner, 58 AD3d 1052, 1055 (1* Dept 2009). A written contract signed

by the parties is not neceésary to form a contract as long as the agreement contains the essential

terms, including the fees or other costs involved. Kasowitz. Benson. Torres & Friedman, LLP v.
Reade, .98 AD3d 403, 404 (1% Dept 2012), aff’d 20 NY3d 1082 (2013). In this connéction, “all
the terms contemplated by the contract need not be fixed with complete with perfect certainty for

~ a contract to have legal efficiency.” Kolchins v. Evolution Markets Inc., 128 AD3d 47, 61 (1*

Dept 2015), v denied 28 NY3d 1 177 (2017). Moreover; it is well established that “a contract
may be valid even if it is not signed by the party.to be charged, brovided its subject matter does

not implicate a statute... such as the statute of frauds.?"” Flores v. Lower E. Side Serv Ctr., Inc., 4

NY3d 363, 368 (2005). At the same time, hdwever, “[w]hen parties do not intend to be bound
until their agreement is reduced to writing and signed, there is no contract in the interim ... even -

if the parties have orally agreed upon all the terms of the'propo.sed contract.” Chatterjee Fund

Mgt. v. Dimensional Media Assoc., 260 AD2d 159 (1% Dept 1999).

Here, the court finds that the Development Agreement contains sufficient terms to
constitute an enforceable agreement even though certain of its terms were not finalized.

Kolchins v. Evolution Markets, Inc., 128 AD3d at 61. In addition, defendants provide no

documentary or other conclusive evidence to silpport defendants’ position that their signature

was a prerequisite to enforcement (Sf the Develbpmént Agreement, or that the Development

2'Except insofar as plaintiff argue that the individual defendants guaranteed payment
under the contract, which argument is without support in the record, there is no basis for applying
the statute of frauds to the agreement at issue. ‘See e.g., Roth Law Firm, PLLC v. Sands, 82
AD3d 675, 677 (1* Dept 2011)(where an agreement is a primary obligation as opposed to an
agreement to answer for the debt of another the statute of frauds has no application).
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i
!
|
1
!
Agreement was nierely an unenforceable draft proposal. Next, even assuming arguendo '

defendants Have provided sufficient evidence to meet their burden of showing that the parties did

not intend to be bound by the Development Agreement.in the absence of a fully executed

agreement and a finalized Statement 6f Work, the plaintiff haS controverted this showing based -
on Cone’s statements and testimony' as to the parties’ intent and évidence that the barties ‘

' ' performed in accordancve with the terms of the Development Agreer_hent. This conduct includes
plaintiff’s commencement of ‘work, its issuance of monthly iﬁvoices to Plus 44, and the payment
of such invoices. Moreover, Cone’s alleged failure to insist that any termination of the
agreemént be in writing is nof aisposifive in this regard, particularly'as the record raises issues of
fact as to whether agreement Was terminated and/or whether any such términétion was

‘ conditioned .on the agreemen’fs replacement with e; new contract.

i » That said, however, the court ﬁnds that individual defendants are entitled to summary

1113

judgment dismissing the breach of contract claim against them. It is well settled that “‘an agent
for a disclosed principal will not be personally bound unless there is clear and explicit evidence

* of the agent’s intention to substitute or superadd his personal liability for, or to, that of his

| ’ principal.”” Salzman Sign Co. v. Beck, 10 NY2d 63, 67 (1961), quoting Mencher v. Weiss, 306

: NY2d 1, 4 (1953); see also, Rene Boas and Associates v. Vernier, 22 AD2d 561 (1% Dept 1965);

Jevremov v. Crisci, 129 AD2d 174 (1* Dept 1987). Under this rule, “when an agent acts on
behalf of a disclosed principal, the agent will not be pe‘rsonally liable for a breach of contract

_unless there is clear and explicit evidence of the agent's intention to be personally bound .”

Weinreb v. Stinchfield, 19 AD3d 482, 483 (2d Dept 2005);'& also, Lichtman v. Mount Judah

Cemetary, 269 AD2d 319, 320 (1* Dept) lv dismissed, 95 NY2d 8.60 (2000).
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Here, defendants have prdVided evidence 'that the individual defendants, were agents of
Plus 44, who did .not intend tob be bound any agreement to pay plaintiff. See Levy Aff. I {'s1,3
Zeldin Aff §’s 1-5 Fitzgerald Aff. {’s '2—4. In addition, the terms _of the Development
Agreement on which plaintiff relies, identifies the.parties to the agreement as plaintiff and Plus
i 44, and Cone testified that he understood that he 'was contracting with Plus 44, as oppbsed to the
individual defendants. In addition, the invoices sent for payment were addressed td Plus 44, as
1 opposed fo the individual defendants.
Plaintiff has not contrmierfed ‘ihis snowing at it provides no evidence that the individual
| defendants contracted with pl.aintiff in theii individual capacity or otherwise agreed to pay any
obligation owed by Plus 44. In this connection, Cone’s statements in his afﬁdavit thatithe
individual defendants nriginally_did not inform him»of their connection to Plus 44 and
subsequently failed to clariﬂ the nature relationship to. Plus 44 is insufficient to raise an issue of
fact in this regard and plaintiff sites no case law to the contrary.

Accordingly, the _defendanfs are entitled to summary judgment to the extent of dismissing
the breach of sontrast claim as against the individnal defendants only and the claim shall
continue as against Plus 44. | |
Frand

In connection with the fraud claim, the third amended verified complaint alieges that the
individual defendants “made répresentations to ...Cone ....initially between Octobsr 2006 and
February 2007, to induce [plaintifﬂ- to create the Gaming Website and deliver it to the individual
defendants while concealing the subsequent cnnversion thereof to_defendants WG, ABC and

John Does 1-5 and/or Intertaintech Corporation, or unknown other persons and entities acting in
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5 : concert with them” (Thir-di A.mendedeer-iﬁed Complaint 36). 1In particular, it is alleged that the
, “to induce [plaintiff] to develop the proposed Gaming Website without having signing the
. Agreement the individual defendants repfeéented that they were in contfol of the otherwisé
, unidentified parties in interest purchasmg the Gaming Website.: [.h] owever, the individual
defendants concealed the names and relationships and/or réspective interests of the other »
corporate partnerships and individuél defendants; including especialiy defendants WG and/or
Intertaintech [and that] [c]onsequenfly, despite rgquesting Defendant Plus 44's name to be ‘
| identified as a purchaspf on [plaintiff’s] invoices, individual defendants...represented botﬁ within
i and from without- State of New quk thaf theSr owned or controlled the actual purchasers of the
Gaming Website, further...Levy r'epresented to [plaintiff] in April and June 2007 in emails as
well as orally while in [plaintiff’s] offices on or about April 10, 2007 that the payment to
; [plaintiff] was going to be niade vbecause thc;, individual defendant would cause the actual
purchasers to pay [plaintiff] pursuant to their invoices ” (Id § 15-1 7

It is next alleged fhat the individual defendants “su‘bsequently made additional
representations (collectively “Representations™) to the effect that the corpo’r-ate defendants would
pay the entire balanpe to [plaintiff] that they would purcha5§ additional soft;zvare from [plaintiff] -
and they were moving forward with [plaintiff’s] website for'2008 and that they wanted access to
[plaintiff’s] Gaming Web_site for testir_lg purposeé [and that] the Representations were false when

made and known to be false by Defendants and were made to induce [plaintiff’s] reliance upon

them so it would continue to work on the Gaming Website without the required monthly' ‘
payments therefor and so Defendants could use [plaintiff’s] séuréc code without paying in full”

(1, T's 37, 38). Itis also alleged that the “Representations were not known to be false by
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[plaintiff and] had [plaintiff] known that the Reprcsentations by the individual defendants were
| | false, or that Defendants would not péy the balénc_e of the Péyments, [plaintiff] would not have
continued working to finish the Gaming Website and .wouvld not have delivered [plaintiff’s]
source code to Defendants™ (Id, 39, 40). |

Defendants argue that the fraud claim is not pleaded with sufficient particularity and is
duplicative of the breach of contract claim aé it is based on allegations that defendants failed to
pay plaintiff in accordance with the par_tfe@’ alleged agreement and made alleged
misrepresentations to induce plaintiff to provide éervices, and seeks the safne damages
recoverable undef the breach of contract Caﬁse of action. They also argue that any aIleged
promise to provide plaintiff’s service‘s in the future is not an actionable misrepresentation. In
addition, with respect té the individual defendan;cs, ‘defendanté asserts that there are ho
allegations, or evidence that, any of. fthe purborted r¢pre§entations attributed to these defendants |
were made in their individual capacity.

Plaintiff counters that the fraud claim is not duplicative of the bfeéch of contract claim
since the fraud relating to Plus 44 as “the true vendee” of the parties’ agreement continued after
the agreement was entered into énd involf/ed c_oncealing- material facts regarding the defendants’
relationship to WG and Intertéinmen‘t, and thét plaintiff’s work was being used for the WG
website and that the misreprésentations were made to induce plaintiff to do as much work as
possible before defendants’ final default in January 2008 for ;efusfng to pay plaihtiff for its work
beginning in November 2007. As for-the“ind.'ividualv defendants, plain_tiff argues that they are
subject to pérsonal liability fof the cdrpofate defendéntS’ tortious conduct based on evidence that

they participated in such conduct, and that their participation can be inferred from the evidence
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‘ showing that they were shareholders and officers of WG and Intertainmént and that they
‘ beneﬁtted from the scheme to use plaintiff’s source code without paying plaintiff for itsv work. |
~ Inreply, defendants argue, fnter alia, that plaintiff’s allegations fhat the individual

- defendants’ concealed their relationship with Plus 44 and never inteﬁded to pay are duplicative of
their breach of contract claim, that plaintiff’s assertions of fraud are unsﬁpported by any
evidence, that assertions of conéealment are ineffecfive_ in the absence of a duty to disélose,_ and

~ that record shows that the individual defendants were not officers or diréctc_)rs, but only ager;ts.,',
of Plus 44 and therefom may not be held liable for ény thtious conduci by Plus 44.

To plead a viable >c.é_1use of action for fraud, it must be alleged that the defendaﬁt made a
misrepresentation of a material existing fact or a rhaterial omission of fact, which was false and
known to be false by the défe;ldant when made, for_ the purpose of inducing reliance, justifiable
reliance on the alleged misrepresentation or omission by the victim of the fraud, and injury. Lama
Holding Company v Smith Barney Inc., 88 N'Y2d 413, 421 (1996).

To recover damages in tort such as fraud in a contract action, “plaintiff needs to plead and

29

prove ‘a breach of duty distinct from, in or addition to, a breach of contract.”” Gosmile, Inc. v.

Levine, 81 AD3d 77, 81 (15‘ Dept 2010), Iv dismissed 17 NY3d 782 (2011), quoting Non-Linear

Trading Co. v. Braddis Assoé., 243 AD2d 107 (1998). Thus, “[a] fraud based cause of action is
duplicative of a breach of c'britract claim ‘when the only fraud alleged is that the defendaht was

not sincere when it promised to perform under the contract’” Manas v. VMS Associates, LLC, 53

AD3_d 451, 454 (1* Dept 2008), quoting First Bank of the Americas v. Motor Car Funding, 257

AD2d 287,291 (1* Dept 1999). In other words, “[a] cause of action fbr fréud does not arise
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when the only fraud charged relates to a breach of contract.”” 1d.
However, “a rhisrepresentation of present facts, unlike a misrepresentation of future intent
to perform under the contract, is collateral to the contract, even though it may have induced the

plaintiff to sign it, and therefore involves a sepatate breach of duty.” Gosmile, Inc. v. Levine, 81

AD3d at 81; see also First Bankvof the Americas' v Motor Car Funding, 257 AD2d at 291-292
(holding that fraudulent inducément claim may be based on allegations that a defendant made “a
misrepresentation of present facts [that] is collateral to the contract (though it may have induced
the plaintiff to sign the contract) and therefore inQolves a separate breach‘ of a duty”).

Here, the alleged misrepresentations that the individual defendants would compensate

plaintiff for its services constitute future promises to pay which arise out of a contractual

obligation and not an obligation collateral to the contract. Manas v. VMS Associates, LLC, 53

AD?3d at 454; compare First Bank of the Americas v.. Motor Car Funding, 257 AD2d 287

(finding that the complaint stated a cause of action for fraudulent inducement when
misrepresentations related to present facts regarding the quality'of the collateral and individual’s
credit rating that allegedly inducedipl'aintiiff to enter into agreement). Moreover, that damages
sought in connection with the fraud claim are the vs'ame as those recoverable under the breach of

contract claim, indicates that the fraud claim is duplicative of the breach of contact claim. Manas

v. VMS Associates, LLC, 53 AD3d at 454 (noting that fraud claim cannot be maintained when
plaintiff fail to allege that she sustained any damages that would not be recoverable under the’

breach of contract claim); See Orix Credit Alliance, Inc. v. R.E. Hable Co_., 256 AD.2d 114,115

2The same principles apply when a plaintiff seeks to recover based on a theory of quasi

contract. Mid Atlantic Perfusion Assoc., Inc., v. Westchester County Health Care Corp., 54
AD3d 831 (2d Dept. 2008) (holding that plaintiff’s fraudulent inducement clalm was duplicative

of its quasi contract cause of action and must be dismissed).
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(17 Dept. 1998)(same).-

Next, to the extent the alléged defendants’ misrepreséntations that Plus 44 was the “true

| vendee,” and as té individual defendants’ control of those in charge of purchasing the gaming'_

website are collateral to the contract, it cannot bé séid that plaintiff reasonably relied on such ' |
representations since the Development Agree_ment- is between Plus 44 and plaintiff, and Cone
acknowledged that he understood tha;c he was contracting with Plus 44, as opposed to the
individual defendants. -Moreover, the record is devoid of evidence to support allegations that
individual defendants made specific representations as to the entities purchasing the website or
that such represeﬁtations'to plaintiff induced plainﬁff to continue working on fhe Website and to
allow access to the source code so that it could Be transferred to WG. To the-é;i_nt_rary, the record
shows that the plaintiff provided the source codé: fb_defendant’s employee or agent in accordance
with its contractual obligations.”

Furthermore, to the extent it is lalleged that there was fraudulent cbncealniént by the
individual defendants as to their relationship to WG and Ihtertainment_, such allégations do not

provide a basis for a fraud claim in the absence of an affirmative duty owed by defendants to

plaintiff tov disclose such information, which has not been shown here. See P.T. Bank Central

Asia v. ABN Ambro Bank, N.V., 301 AD2d 3_73, 376 (15‘ Dept 2003); Oppenheimer & Co. v.
Oppenheimer, Appel. Dixon & Co., 173 AD2d 203 (1* Dept 1991). As there isno factual or
legal basis for defendanté’ fraud claim, the court need not reach the par’tievs’ arguments related to

the individual defendants purported liability as directors and officers alleged to have participated

ZIn fact, under the Development Agreemeﬁt, plaintiff’s work belonged to Plus 44 upon
payment, and thus allegations that plaintiff was not paid for the source code constitutes a claim
for breach of contract and not for fraud.
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in the fraud.

- Accordingly, the defendants are entitled to summary judgment dismissing the fraud claim

against them.

i
| Unjust Enrichment
I

} : As for the unjust er_irichment claim, it is _alleged in the third amended verified complaint
that “in the eveht the court should determine fhat the unsigned agreement was not enforceable .
~ for any reason, ...Defendarits.have been unjﬁstly enriched by obtaining pOsséssion and making ‘
use of the Gamihg Website to thé extent of the Unpaid Balance Due of $240,215.25 plus intérest,
[and that plaintiff] is entitled to restitution of the Gaming Website or, payment of the ~Unpaid
Balance due of $240,215.25 from the Purchase Price, or any reasonable share of WG’S eqﬁity ‘
from each of its equity holders, including the Defendan’gs, who acting in .concert, contracted with
[plaintiff], plus accrued inte;est from on or about December 1, 2007.”
In order to recover ona claim for unjust en;ichmenf, a plaihtiff must show that “(1) the
other party was enriched, (2) at that pafty's expense, andv 3) if is against équity and good
; ' conscience to permit [the ofher’party] to 'retain what is soulght to be recovered .” Mandarin

Trading Ltd. v. Wildenstein , 65 AD3d 448, 453 (1% Dept 2009), aff'd, 16 NY3d 173 (2011). -

“[The esséntial inciuiry in any action.fo; unjust efnrichmept or restitution is whether it is against
equity and good conscience to permit the defendant to retain what Waé recovered.” Id, quoting'
Paramount Film Distrib. Corp. v. State of New York, 30 NY2d 415, 421, rearg denied 31 NY2d
709 (1972), cert denied 414 US 829 (1973). Central to a clairﬁ for unjust enfichment is an

allegation that a ““benefit was bestowed...by plaintiffs and that defendants will obtain such

benefit without adequately compensating plaintiff’” Weiner v. Lazard Freres & Co., 241 AD2d |
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114, 119 (1% Dept 1998), quoting, Tarrytown House Condominiums v, Hainje, 161 AD2d 310,
313 (1" Dept 1990). Moreover; when, as here, there is adispute as to the existence of a contract,
the assertion of a breach of contract claim “does not preclude fplaintiff from alternatively seeking. ‘

recovery for unjust enrichment See Sabre Intern Sec.. Ltd V. Vulcan Camtal Mgt.. Inc., 95

AD3d 434, 438 (Ist Dept 2012)(hold1ng that where “there is a bona ﬁde dlspute as to the
existence ofa contract or the apphc-atlon. of a contract in ‘the: dlspute in .1ssne, a plaintiff may .
proceed upon a theory of quasr contract as well as breach of contract”)

With respect to the individual defendants and WG defendants argue the unjust
enrichment claim must be vd1smlssed against-these defen_dants, relyl_né on case law holdlng_that to
recover for dnjust enric_hment:a plaintiff must show that it performed services fo_ra defendant,r |

and “it is not enough that the defendant received a benefit from the activities of the plaintiff.” )

Kagan v. K-Tel Entertainment, Inc., 172 AD2d 375, 376 (1* Dept 1991); sce also Joan Hansen &

Co.. Inc. v, Everlast World’s Boxing Headquarters Corp., 296 AD2d 103, 108 (1* Dept 2009);

Liberty MarbleLInc. V. Elite _Stone» Setting Corp., 248 AD2d 302 (1% Dept 1998). _VIn particular,
defendants ar_.gue_ t_hat si_nce serv_i_ces nerformed by plaintiff wer'e_' allegedly;hasedon its cont_ract;
| with Plus 44', plaintiff does not have a clairn for unjilst enrichment against the -other defer_rdant'sf
even if these defendants inmdentally recelved the benefit of plalntlff’ ] work 01t1ng Joan Hansen
& Co., Inc. v. Everlast World’s Boxmg Headguarters Corp 296 AD2d at 108 (where plarntlff
provided services .pursuant to.a-contract vw1thva corporate.defe_ndant it cotlld not recover in unJ-ust, _
o 'enrichrnent against a c.orporate o_fficer who allegedly received a benefit.asca re's'ii,lt of nlaintiff’s l
work). | - |

Contrary to defendants’ argument, privity of contract is not required to assert a claim for
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unjust enrichment. Georgia Malone & Co. v. Rieder, 19 NY3d 511, 517 (2012); Philips Intern.

Investments, LLC v. Pektor, 117 AD3d 1, 3 (1* Dept 2014).-_1 Instead, the law requires that there

be a “relationship between the parties that could have caused or induced reliance” and which is

not “too attenuated.” Georgia Malone & Co. v. Rieder, 19 NY3d at 517.

Ip Georgia Malone & Co., the plaintiff real estate broker asserted an ﬁnjust enrichment
claim against aﬁother broker, who earned a commission for the sale of a property that plaintiff
had contract;ed with a developer to sell, using due diligence materials that_vplaintiff created for the '
developer. The Court of Appeals di-émissed the uhj ust enrichment claim, on the grounds that the
relationship betWeen plaintiff and defendant bfoker “is too attenuated because they simply had no
dealings with each other.” In Philips Intern. Ihvestments, LLC . in an action by plaintiff who
asserted a> joint venture agreément with certain defendants in connectibn with the purchase of
real property, the Fi‘rst/Departrr-lent held that the plaintiff joi'n‘_c venturer alleged a sufficient
relationship between plaintiff and the limited partnerships formed by the defendant venturers to
state a claim for unjust enrichment against the partnerships. In reaching this conclusion, the
court noted plaintiff alleged that the defendant venturers used the partnerships as a vehicle to
approi)riate the venture’s busineés opportunities to buy commercial properties that had been
offered to the venture. |

Here, at the very least, the record raises triable issues of fact as to whether there is a

sufficient relationship between plaintiff and Levy and Zeldin to support an unjust enrichment

claim against these defendants. Unlike the circumstances in Georgia Malone & Co., in this case,
there is evidence of direct dealings between plaintiff and these individual defendants which

allegedly induced reliance By plaintiff. Specifically, Cone testified and averred as to his dealings
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with Levy and Zeldin that induced plaintiff td cOntinue,Working on developing the gaming
website, including Levy’s continued gcceptance of invoices on behalf of Plus 44, and statements
made during a conference call in which Levy and Zeldin f)articipated, regarding the parties -
entering into a new contract after the source-code was del_iVered. With respect to whether Levy
and Zeldin benefitted from the plaintiff’s work, the record contaips evidence that at time the

source code was allegedly transferred and used by WG, Levy and Zeldin were officers and

directors of WG and were paid for their work ihclu__dihg with shares of WG stock.
As for Plus 44, the record raise'sv triable issues of fact as to the viability of the unjust {
enrichment claim against this defendant based on pfoof that plaintiff berformed services for Plus
.44, and such sefvices were accepted by Plus 44,van_d that Plus 44 received a benefit from such
services, including the source code, for which it did hot pay. See generally Georgia Malone &
Co. v. Rieder, 19 NY3d at 517. Moreover, While the reasonable value_of services fendered is

one measure of damages for unjust enrichment (Joan Hansen & Co.. Inc. v. Everlast World’s

Boxing Headquarters Corp., 296 AD2d at 108), another measure is the value of the benefit

received. See Mayer v. Bishop, 158 AD2d 878, 881 (3d Dept), app;eal denied 76 NY2d 704
(1990). Thus, contrary t;) defendanfs’ position,'blaintiff’s failure to keep time records or other
evidence to support the reasonable vahjye of its services does not warrant dismissal of the unjust
enrichment claim.

That said, however, defendants are entitled to Summary judgment dismissing the unjust
enrichment claim égainsi Fitzgerald aﬁd WG as there is no evidence that these defendants had a
sufficient relationship With piaintiff so as to pfovide a basis for the claim.

Accordingly, defendants are entitled to summary judgment dismissing the unjust
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enrichment claim as against Fitzgerald and WG only, and the claim shall continue as against
Levy, Zeldin and Plus 44.

Services Rendered

To prevail on a claim for services rendered, also known as ‘quantum meruit, a “plaintiff
must allege (1) the performance of services in good faith, (2) the acceptance of the services by

| the person to whom they are rendered, (3) an expectation of compensation therefor, and (4) the

reasonable value of the services.” Fulbright & Jaworski, LLP v Carucci, 63 AD3‘d 487, 489 (1*

05/ 18/ 2017

Dept 2009). When, as here, there is a dispute as to the existence ofa express contract, a plaintiff

may proceed with a claim for quantum meruit. See Wilmoth v. Sandor, 259 AD2d 252, 254 (1¢

Dept 1999) -

Defendants argue that this claim must be dismissed since plaintiff concedes that it kept no

time records that would establish the reasonable value of the services performed, citing_ Geraldi

v. Melamid, 212 AD2& 575,576 (2d Dept 1995)(gfanting summary judgment dismissing
quantum meruit claim where record was “devoid of evidence which would establish the
reasonable value of plaintiff’s s>e‘rvice's”). In addition, as to the individual defendénfs and WG,
-defendants argue the claim must be dismissed as plaintiff’s services were performed for, and
accepted by, Plus 44 and not these defendants, citing Georgia Malone & Co. ‘v. Rieder, 86

AD3d 406 aff’'d 19 NY3d 511, 517 (2012).

against individual defendants and WG See Fulbright & 'Jaworski, LLP v Carucci, 63 AD3d at
489 (dismissing claim for service rendered where there were 10 allegations that defendant

accepted services from plaintiff). However, with respect to Plus 44, although there are no time
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records, the reasonable value of plaintiff’s service can be inferred from the compensation

provision in .the draft Statement of Work and from the $60,000 monthly amount paid to plaintiff.

See LS. Design. Inc. v. Planned Management Const. Corp., 243 AD2d 425 (1% Dept

1997)(plaintiff entitled to be reimbursca for the reaéonable value paid for cabinet based on the
amount designated in contract a§ fair value of cabinet); Kronish, Lieb, Shainswit, Weinger &
Hellman v. Héward Stores Com,y 44 ADZd 813 (.1St Dept 1974)(amount agreed to under fetainer
agreement is é fac;cor in determining arﬁount oWed to attornéy for services rendered).

Accordingly, with respect to fhe services rendered claim, defendants are ¢ntitled to
summary judgment dismissing such claim as against the individual defendants and WG and the
claim against Plus 44 shall c;)ntinue. : |

Account Stated

As for the account stated claim, such a claim “has long been defined as an ‘account

balanced and rendered with an assent to the balance express or implied; so that the demand is

essentially the same as if a promissory note has been given for the balance.” Morrison Cohen
Singer & Weinstein, LLP v Ackerman, 280 AD2d 355, 355-356 (1st Dept. 2001) (quoting

Interman Industrial Products, Inc. v. R.S.M. Electron Power, 37 NY2d 151 (1975)). The receipt

and retention of an account, without objection for a reasonable period of time, gives rise to an

account stated. Shea & Gould v. Burr, 194 AD2d 369, 370 (1st Dept 1993).

At the same time, however, an account stated does not exist where there is any dispute
about the account within é reasonable period of time. Abbott, Duncan & Wienér V. Ragusa; 214
AD2d 412, 413 (1st Dept 1995)(finding triable issues of fact as to claim for an account stated

where defendants’ affidavits submitted in opposition to plaintiff’s motion for summary judgment
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indicated there were disputes as to the amount due and the quality of work); M & A Constr.

Corp. v. McTague, 21 AD3d 610, 611-12 (3d Dept 2005).
Defendants argue that they are entitled to summary judgment dismissing the account
stated claim based on evidence that they objected to the invoices due to concerns about the

quality and the timeliness of plaintiff’ s Work? and that during the October 26, 2007 conference

call, plaintiff was notified that Plus 44 did not agree to pay $60,000 for any work performed after

November 19, 2007.%* Defendants also argue that summary judgment dismissing this claim is

warranted as an account stated “cannot be used to create liability where none otherwise exists”

(M. Palaciino, Iné. v]. Lucchese & Sqn Contr. Corp., 247 AD2d 515, 516 ‘[Qd Dept 1998]), and
“may not be utilized simply as another means to attempt to célléct under a disputed contract”
(Martin H. Bauman Assocs., Inc. v H v& M Intl. Transport, Iﬁc., 171 AD2d 479, 485 (1* Dept
1991). With respect tb thé écéount stated claim as against the individual deféndants, defendants
additio'nally'argue that the account stated claim fails as the invoices were not addressed to tﬁem-
as individuals: - |

Here, as to the individual defendants, .since the invoices were addreSsed solely to Plus 44,
and not to the individual defendants, and there is no evidénce that the individual defendants paid
any invoice, summary judgment is abp'ropriately granted dismissing the accéunt stated claim

against them. See Brown Rudnick Berlack Israels LLP v Zelmanovitch, 11 Misc 3d 1090(A) *5

 (Sup Ct ngs Co. 2006)(granting summary judgment dismissing account stated claim where

there was no evidence that 1nd1v1dua1 defendant, who was chalrman of a company, agreed to be

%The court.denied plaintiff leave to amend its complaint to assert the account stated claim
against WG.
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held liable for legal bills and had not made any personal payment of the bills); compare |

Butowsky v. RWG Sunnortv Services, In'cv.. 1997 WL. 72149 (SD NY 1997)(denying summary
judgment on account stated elaim as against itldividual defendant Awhen documentary and other
evidence was insufficient to establish whethef the legal fees sought were owed by the ivndividual
| or corporate defendant). |

; As for Plus 44, while defendants provide evidence that Levy disputed the’bills, Cone’s

| testimony that Levy received the invoioes on behalf of Plus 44 without protest and pfomiseo to

| pay them is sufficient to raise a triable issue of fact with respect to the account stated claim

| | against Plus 44. Abbott, Duncan & Wierter v.v Ragosa, 214 AD2d at 413. Moreover, as there are:
issues of fact as to the existence of a contract be'tWeen the parties and .Wh\ether any such contract
was effectively terminated, summary judgment is not warranted on the ground that no contractual .
liability exists between the pafties. See Sabre Intl. Sec., Ltd. v. Vulcan Capital Mgt.. Inc., 95
! AD3d at 438 (denying surtlmary judgment dismissing account stated claim on the ground that
there unfulfilled contractual obligations negated payment where there were issues of fact as to
whether the parties had a binding contract and the nature of plaintiff’s agreement).

| Accordingly, sur_nmary jucigment is granted to the extent-of distnissing the account stated
claim as against the indit/idual defendants only. |

Fraudulent Conveyance

Plaintiff’s cause of action for fraudulent conVeyance under the Debtor and Creditor Law
alleges that defendants * caused defendant Plus 44 to transfer its assets 1nc1ud1ng [plaintiff’s]
source code (collectively, the “Assets ’) to some or all of the other defendants and/or defendant

ABC Corporation, John Does 1-5 or other persons currently unknownto -plaihtiff, to delay,
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hinder ér.defraud [piaintiff] as a creditor” (Thifd Amen_déd Vefiﬁed Complaint, § 62). Itis
further alleged that “defendants’ ;zvrongful conduét violated §§ 276, .2737a, 273 and 275 of the
Debtor-Creditor Law because the defendants transferred Plus 44's assets in order to delay, hinder
or defraud [plaintiff] from collecting the Unpaid Balance Due for its Services rendered and
caused defendant Plusi 44 to become insolvent and otherwise incapable of satisfying its
obligations [and that’]- [a]s a result ...Plus 44 and those othér defendants acting [in] concert, and
any transferees that received all or any part of defendant Plus 44's Asseté, including espeéially all
or any part of [pléintiff s] Gaming Website and/or Soufce Code, are liable to [plaintiff] in the
amount of the Unpaid Balance Due of $240,215.25, togethér with accrued interest from
December 1, 2007" (Id § 63, 64).

Defendants afgue that they are entitled to summary judgmenf dismissing the fraudulent
conveyance claim, as the source code, the only identified asset »that is the subject of the claim,
remains in the possession of plaintiff based on Cone’s te'stimony that plaintiff maintained a

repository containing the source code, and plaintiff continues to have access to the code. In
Y -

‘addition, defendants argue that the source code is not “a salable asset” with value since it was

custom made for Plus 44 and has no market value, and therefore plaintiff cannot demonstrate

" damage resulting from its transfer. Next, defendants argue that the record shows they did not

possess or transfer ;the_ source code as required to impose liability for a fraudulent transfer,
pointing to, inter alia, Corie’s testimony that he did not know whether the sourée code was
transferred to the defendants, the affidavits of the individual defendants s;tating that they were
never in possession of the souré_e code, and the affidavits from representatives of WG that they

did not use the source code. As for allegations that DCL § 276 was violated, defendants point
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out that the right to rec_ove_ry. under this section requires clear and convincing evidence that a
transfer was made with"the' intent to defraud, and argue-tliat the recOrd._is de_void of such
“evidence. | |
In oppositiOn,’ plaintiff argues__th'at, at the very l’east',”’there are triab_le issues of fact as to
whether Plns_.44 obtained the code thr_ou'ghits employee, ‘pointing:to,' inter alia, Cone’s testimony.,
asto the similarity between the WG website and the code created by plaintiff, and that the WG
website, while not usir_ig -all of _Worl( done by plaintiff, incOrporated certain' asi)ects of it. In this
connection, plaintiff al_so assertstliateven if it maintainedarepository for the so,urce code, the .
~record shovizs th_at 1t provided defendants With tlie inforrnatiOn that Went into tlie code’s creation
and defendantsi snbsequent _transfe_r of this intangible asset which rendered it insolvent is COvered o
by the fraudulent conv'eyanc'e' statute_. ?laintiff flirther argues tl_iat source c‘ode isa “salable asset”
aunder the statute .b‘ase'd_ on the.defenda_nts’ paynient of more than$40»'(.).,00v0' for‘ plai’nt_iffs work
and their agreement to pay {plaintiff more than $600,000 for it. Plaintiff ‘also contends that the
defendants have not meet the1r burden of demonstrating pla1nt1ff was s not hindered or delayed or |
defrauded by defendants transfer of the source code As for Debtor and Creditor Law § 276
plaintiff argues that issues of fact ex_ist as to whether-_th‘e transfer was madel by defendants with
the intent to defrand‘ .

Under ﬁD.ebtorv and éreditOr Law §273, a 'conveyance .-rriade;by an .enti'ty‘ (or
person)which Will be rendered 'ins’olv.ent thereby is frandulent as _to Creditors, withoutv regard to’
his or her actual intent, if tlie conveyance is rriade \ivitllont‘fair consideration. “Fair convsideration”
exists “when in‘ excliange for such proper"ty -or obligation',v as a fair equii/alent therefor, and in .

good faith property is conveyed or-an antecedent debt satisfied.” (DCL § 2'72 [b]), or “[w]hen
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such property, or obligation is received in good faith to secure a present advance or antecedent
debt in amount not dispropoftionately small as compare to the value of the property or obligation
obtained” (DCL § 272[b]). With respect to the issue of insolvency, only salable assets are

considered in determining insolvency under the Debtor Creditor Law.?* See generally, Grace

Plaza of Great Neck. Inc. v Heitzler, 2 AD3d 780, 781 (2d Dept 2003). Thus, “claims that are

inchoate, uncertain, and contested have no present value and cannot be considered an asset of the

transferor.” Ede v Ede, 193 AD2d 9,40’ 940 (3d Dept 1993); see also, Chase Nat. Bank of City of _

N.Y.v. U.S. Trust Co. of New York, 236 AD 500 (1* Dept 1932), aff'd, 262 NY 557 (1933); see

generally 30 NYJur 2d Creditors Rights § 32.4.

" As for Debtor and Creditor La\.N.§ 275, it provides that a conveyance made without fair
consideration at a time when the bersOn fnéking the conveyance ‘_‘in’;ends or belieyes that ﬁe_ [or
she] will incur‘ debts beyond his tor hef] ability to pay as they n'*iature, is fraudulent as to bot}.lv |

present and future creditors.” “Pursuant to this constructive fraud provision, a conveyance made

- by a person who has a ‘good indication of oncoming insolvency’ is deemed to be fraudulent

Grace Plaza of Great Neck, Inc. v Heitzler, 2 AD3d ‘at 781.
Debtor and Creditor Law .§ 276 provides that “[e]véry conveyance made . . . with actual
intent . . . to hinder, delay, or defraud either preseht or future creditors” is fraudulent.” “[T]he

burden of proof to establish actual fraud under Debtor and Creditor Law § 276 is upon the

DCL § 271 provides that:

A person is insolvent when the present fair salable
value of his assets is less than the amount that will
be required to pay his probable liability on his
existing debts as they become absolute and matured.
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creditor who seeks to have the conveyance set aside... and the standard for such proof is clear and

convincing evidence. ”” Marine Midland Bank v. Murkoff , 120 AD2d 122 (2d Dept 1986),

| appeal dismissed 69 NY2d 875 (1987).

Asa preliminary mattér, contrary to defendants’ position, évidence that plaintiff

i remained in pbssessioh of the source code does not bar its_»CIaim under the fraudulent conveyance |
statute since plaintiff’s physical poésession of the source code does not preclude a finding that
defendants transferred the information contained 1n the .cdde, and ccl)nveyance of property under l
the statute includes “intangible property.” See DCL § 270. Next, while defendants éohtend that 1
they, and in particular Plus ,44’ the entityi alleged to have b_een rendered fnsolvent, did not receive 3 |
or possesé the source code at any stage of its developr{lent, plaintiff has controverted this
contention based on Cone’s.testimony that the code wasr given to Plus 44‘5 employee and with |

respect to the similarity of the World Gam‘ing website and the code created by plaintiff, as well as

-evidence that individual defendanté were officers, directors and/pr agents of WG, the alleged
- transferee. Moreov'er,rit cannot be said on this record tha_t the source code had no value such that
it does not coﬁstitute a salable assét, particularly as Plus 44 paid-over $400,000 for ifs
development, and in light of evidence that the source code was used in connection with the
World Gaming website.
Accordingly, defendants are not entitled to summary judgment dismissing plaintiff’s

fraudulent conveyénce claim based on DCL §§ 273 and 275. |

| Howevér, with respect to the pléintift’s'claim under DCL § 276, plaintiff has failed to
meet its burden of demonstrating that the transfer was made with the “actuél intent... to hinder,

delay, or defraud either present or future c}editors.?’ Sorenson v. 257/117 Realty LLC, 62 AD3d
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618 (1% Dept 2009). |
In addition, pIaintiffs’ Claim for 'relief under § 273-a, whichv prd\rides a eonveyance made
Without consideration by a defendant i'n”an’ aetion'for mdney damages_ is frandulent “wvithqut |
regard to aetual .in.tent; ,,if after ';‘ﬁ.nalv jndgment for the '-plai_ntifﬁ the vde,fendra.nt fails .t_o satisfy the |
judgment,” is inapplicablieihere -asv there has.b'_een ne final judgment for plaintiff,
' Accordingly, defendants are entitled to'summary judgment;with respect to the fraudulent
conveyance elaim_ only t'Q.. theb extent of dismissing that part o}“ the claim seeking relief under DCL

§ 276 and § 273-a.

Accounting and Constructive Trust

“The constructivé_trust doetrine is a fraud reetifying’vehicle._’; Meier v Meiet, 76 AD2d
810, 811 (1st Dept 1980). 'To'in\}eke it, there must he a .c.onﬁdential relati_onship, a promise, a
transfer in reliance on ‘that‘ .premi:'se and unjtiSt enriéhment._@ S'imilarly,b v“thev right to 'an
accounting is premiSed'upOn the er(istence ofa eonﬁdential or ﬁduciary IreIatiQnship.” Palazzo v.
Palazzo, 121 AD2d 261, 264 (1% Dept 1986).

In thlS case as there isno conﬁdentlal or ﬁduc1ary relatlonshlp between the partles
defendants are entitled to summary Judgment dlsmlssmg the clalm for an accountmg anda

constructive trust o

Permanent Imunctloﬁ .
Plaintiff seeks “a permanent 1nJunct10n enj oining defendants from usmg, copying,

transferring or otherw1se 1mplement1ng the Gammg Website d1rect1y or 1nd1rectly, unless and

. until the entire purchase prlce has been pa1d in full to’ [plalntlfﬂ w1th interest [and that] [plaintiff]

has no adequate remedy at law (Thlrd Amended Verrﬁed Complamt q 59 60)

[A] mandatory prehmmary 1nJunct10n (one mandating specific conduct), by Wthh the
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movant would receive some form of the ultimate relief sought as a final judgment, is grahted

only in unusual situations, where the granting of the relief is essential to maintain the status quo

| pending trial of the action.” Second on Second Café, Inc. v Hing Sing Trading, Inc., 66 AD3d

|
353, 36-361 (1% Dept 2009)(internal citations and quotations omitted). : }

Under this standard, there is no basis for imposing a permanent injunction here,
particularly as the alleged transfer of the source code occurred in 2007 or 2008. According, this.
claim is dismissed.

Punitive Damages

Punitive damages are available in contract cases, where the defendant has engaged in

misconduct, which amounts to a tort independent of the contract and is directed at plaintiff and

the public. New York Univ. v Continental Ins. Co., 87 NY2d 308, 316 (1995). The Court of

is necessary to deter defendant and others like it from engaging in conduct that may be
characterized as 'gross' and ‘morally reprehensible,’ and of ' “such wanton dishonesty as to imply

a criminal indifference to civil obli gétions“ '1d., at 315-316, quoting Walker v. Sheldon, 10

NY2d 401 (1961).
Here, as summary judgment has beeh granted di.smissing the fraud and fraudulent
conveyance claims, there exists no Iegal basis for maintaining the request for punitive damages

which is therefore stricken.

In view of the above, it is
ORDERED that the motions fof summary judgment by the corporate defendants (motion

seq. 009) and the individual defendants (motion sequence 010) are granted to the extent of (i)
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|
!
|
[

’ dismissing against all defendénts the claims for fraud (second cause of action), an éccounting and
i : a constructive trust (.sixth cause of action), permanent iriju'nction (seventh cause of action) and
the fraudullent conveyaﬁce (eighth cause of action) to the extent of dismissing that part of the
| | claim seeking relief under DCL § 276 and § 273-a, (ii) striking plaintiffs request for punitive
damages, (iii) dismissing the breach of contract claim (first cause of action) as against defendants
Fitzgerald, Levy aﬁd Zeldin, (iv) -dismissing the unjust enrichment claim (third caﬁse of action)
against Fitzgerald and WG, (v) dismissing the services renderéd claim (fouﬁh cause of action)
against defendants Fitzgeré_ld, Levy and Zeldin and WG, and (vi) dismissing the acéoﬁnt stated
claim (ﬁffh cause of action) against defendants Fitégerald, Levy and Zeldin; and it is further

) ORDERED that action shail continue with fespect té (i) the breacﬁ of contract claim
against Plus 44, (ii) the unjust enrichment claim against Plus 44, Levy and Zeldin, (iii) the
services rendered _claim against Plus 44, (iv) the account stated claim against Plﬁs 44, (v) the
fraudulent éonveyance claim agaihst all defendants pursuant to DCL §§ 273 and 275, and (vi)
defendants’ counterclaim for unjust enrichment against plaintiff; and it is further

ORDERED that the parties shall proceed forthwith o mediation.
Dated: May|£2017 - /—) | |
: J ' ]
HON/JoAN A. MADDEN l;
J.S.C.
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