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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL PART 48

FIVE STAR ELECTRIC CORP.,
Plaintiff, ~ Index No.: 602781/2007
-against- Mtn Seq. No. 16

FEDERAL INSURANCE COMPANY and ST. PAUL , DECISION AND ORDER
FIRE AND MARINE INSURANCE COMPANY,

Defendants.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY,

Third-Party
Plaintiff,

—against¥

E.A. TECHNOLOGIES, INC., TRANSIT
TECHNOLOGIES, LLC, PETROCELLI
ELECTRIC CO., INC., FMSS, LLC,
PEC REALTY CORP., PETROCELLI
ELECTRIC CO OF NJ, INC., SIEMENS
INDUSTRY, INC., SUCCESSOR-BY-
MERGER TO SIEMENS TRANSPORTATION
SYSTEMS, INC., and SIEMENS ‘
AKTIENGESELLSCHAFT o

Third-Party
Defendants.

JEFFREY K. OING, J.:
In the uhderlying action, plaintiff Five Star Electric Corp.
(“Five Star”) sought recovery against defendants, St. Paul Fire

and Marine Insurance Company (“St. Paul”) and Federal Insurance
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Company (“Fedefal”), fof sums owed for work,‘labor, énd services
performed under a contract to which StQHPaul and Federal were
co-sureties.

St. Paul, in turn, commenced a third-party-action for
indemnity'against various parties including E.A. Technologies,
Iﬁd. (“E.A. Tech”);_Transit Technélogieé, Inc. (“TranSiE”),
Petrocélli Electric Co., Ind. (“Petrocelli"), FMSS, LLC.(“FMSS”)
and PEC.Realty Corp; (fPECf) (collectivélyL the ﬁIndemnitors”);

St. Paul néw moves for summary.judgment on Counts I and IV |
of its Second Amended Third;ﬁarty Complaint (thev“CQmplaint”) in
the amount of $930,382.91 against thé Ihdémnitors, representing
attornéy’s fees and c;sts allegedly-iﬁcurred invconnection with a
bond issued for the work.

Third—Party defendantvPEC croés moves for sgmméry judgment .
dismissingvﬁhe_claims as against it. The remaining third party
defendants against whom this motion was brought have defaulted.

Background

Some of the facts‘relevant to this motion are set forth in a

prior Decision and Order Of'this Court dated May 6} 2016 (E;jg

Star Elec. Corp. v Federal Ins. Co., 2014 WL 1831107 [Sup Ct, NY

County'2014l, affd as modified 127 AD3d 569 [1st Dept 2015]) (the

“Prior Order”) (NYSCEF Doc. No. 179).. Familiarity is presumed.
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Briefly, this éction afises out of a construction contract for a
Public-Address and Consumer Information Systems Céntract W-32658
for thé Metropblitan Transit.Authority (“MTA"{(the “MTA |
Contract”)yin New‘YQrk City (St. Paul’s Rule i9—a statement [“19-
a Statement”] [NYSCEF Doc. No. 372], 4 1; Santo Petrocelli, Jr.
Aff. 4/4/2016 Aff. [NYSCEF Doc. No. 389], 4 6).
The 1999 Indemnity Agreement

On or about January 6, 1999, Petrocelli-as the “Undersigned”
entered into a General Agreement of Indeminity (the “1999 GAI")
with St. Paul (Rule 19-a statement, 9 9; William Cowan Aff.
10/30/2014 [NYSCEF Doc. No. 3511, Ex. 1 [NYSCEF Doc;.No. 3547).

w

The “whereas” clause recited that the Undersigned or “any

partnership, association, corporation, successor, assign,
affiliate, any rélated entity, subsidiary, and/or division of the
[Undersigﬁed} whether now existing or hereaftér formed or
acquired”'might.procure bonds f;om‘St. Paul. Paragraph 1 of the
the 1999 GAI'provides.as follows:

This Agreement binds each UNDERSIGNED to SURETY
with respect to all BONDS executed or procured for any
UNDERSIGNED executing this Agreement and for any
CONTRACTOR as defined below. If any BOND or BONDS
shall be executed or procured for any Joint Venture to
which any CONTRACTOR is or may become a party, the
liability and obligations of the UNDERSIGNED .to the
SURETY shall be the same as if such BOND or BONDS had
been executed for the CONTRACTOR acting alone,

4 of 22




*BLLED__NEW YORK_COUNTY CLERK 06708/ 2017 10°57 A TNDEXNO 60278112007

, NYSCEF DOC. NO 421 RECEI VED NYSCEF: 06/08/2017

Index No.: 602781/2007 : Page. 4 of 21
Mtn Seq. No. 16 : '

notwithstanding any agreement between or among the
Joint Venturers. CONTRACTOR as used in this Agreement
shall mean any UNDERSIGNED and any other person who
obtains BONDS from the SURETY at the request of any
UNDERSIGNED. . :

Furthermore, ﬁaragraph 3 of the 1999 GAI stated:

- This Agréement shall apply to any and all BONDS:
requested by the CONTRACTOR, whether such BONDS were
executed before or following the date of this Agreement’
and, further, this Agreement shall apply to any and all
BONDS executed, or the execution of which has been
procured, by the SURETY for any CONTRACTOR, whether or
not there shall be any written application thereto
executed by -one or more of the UNDERSIGNED. |

The UNDERSIGNED will indemnify the SURETY and hold it
harmless from and against all liability, losses, costs, |
damages, attorneys’ fees, disbursements and expenses of '
every nature from which the SURETY may sustain or incur
by reason of, or relating to, having executed or
procured the execution of any such BOND, or that may be
1 sustained or incurred by reason of making any
investigation of any matter, or prosecuting or
defending any action in connection with any such Bond
The UNDERSIGNED shall pay to the SURETY all money
which the SURETY or its representatives may pay or
cause to be paid and shall pay to the SURETY such sum
as may be necessary to exonerate and hold it harmless
with respect to any liability which may be asserted
against the SURETY as soon as liability exists or is
asserted against the SURETY, whether or not the SURETY
shall have made any payment therefor. In the event of
any paymenﬁ by the SURETY, the UNDERSIGNED further .
agree that in any accounting between the SURETY and the
UNDERSIGNED, the SURETY shall be entitled to charge for i
any and all disbursements made by it in good faith
under the belief that it is or was liable for the sums
and amounts so disbursed, or that it was necessary or
expedient to make such disbursements, .whether or not
such liability, necessity or expediency existed. As
used herein, “payments made in good faith” shall be
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1

deemed tovinclude any and all payments made by the

SURETY except those made with deliberate and willful -

malfeasance. :

Finally, sectron 9 of the 1999 GAT stipulates that “[t]he
vouchers or other'evidence Qf payments made by the SURETY shall‘
beﬂprima facie evidence of the fact and amount of the liability
of the UNDERSIGNED to the SURETY.”

The eignature page of the'19§9 GAi was_dated January 6,
1999. Also attached to the 1999 GAI and ﬁade avpart_thereof was
a\“ResolutiQn and Certification,”.dated February 11, 1999, whiCh
confirmed thet thevGAI:had beeﬁ ratified and approved by
Petrocelli’s directers. | |
The Riders to the 1999 GAT
(i)‘ December 11, 2Q01.Rider

Thereafter, various entities became parties to'the 1999 GAI
upon the execﬁtion of three separatexriders between 2001 and
2003.. On'or about Decembervli,‘ZOOI, Petrocelli and PEC executed
a “Rider to.Generel Agreement Of\Indemnity” kthe “12/11/2001 |
Rider”) (19-a Statement ﬁ 18; Cowan-Aff., Ex. 3 [NYSCEF Doc. No.
355] [the-“l2/il/2001 Rider”]). The- Rider designatea Petrocelli
as an “Existing Undersigned” and recited that “the Existing
Undersrgned entered into a Generai_AgreeMent_ef Indemnity ... on

or about February 11, 1999”7 (12/11/2001 Rider, first “Whereas”
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clause). The Rider designated PEC as the “New Undersigned”, and

provided that: 3
1. The New Undersigned is added as a party to the
General Agreement of Indemnity, each in the capacity of
Undersigned, as that term is defined in the Agreement,
for all Bonds executed or procured on or after the date
of this Rider on behalf of the Undersigned or the
Contractor, as that term is defined in the Agreement.
Further, this Rider shall apply to any and all such
Bonds executed or procured by SURETY on behalf of the
Undersigned or the Contractor, whether or not there
shall be any written application for such Bonds.

2. It is understood and agreed that the New
Undersigned, as a party to the Agreement, assumes all
the obligations and responsibilities of an Undersigned
under such Agreement for all Bonds executed or procured
on or after the date of this Rider on behalf of the
Undersigned or the Contractor, and.all such obligations
and responsibilities shall continue until SURETY is
released from all obligations under said Bonds.

3. This Rider to the Agreement shall not take effect

unless and until every and all of the Under31gned to

the Agreement shall approve such ‘Rider by way of

51gnature afflxed hereto.
(ii) The August 11, 2003 Rider

On or about August 11, 2003, Petrocelli, Transit Téch and
FMSS executed a “Rlder to General Agreement of Indemnity” (the
“8/11/2003 Rider”) (Cowan Aff., EX. 4 [NYSCEF Doc. No. 3571). In
it, Petrocelli was identified as the “Existing Undersigned” and

Transit Tech and FMSS were designated collectively as the “New

Undersigned.” It recited that the Existing Undersigned had
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entered into thell999 GAI,.ahd contained language eséeﬁtially
identical to the 12/11/2001 Rider making the New Undersigned
parties to the 1999 GAI (8/11/2003 Rider, T 2). It alsoyprovided
that. it would not become effective unless executed.by “every and
all of the Undersigned” to that GAI (Id., q 4). |

(iii) The October 22, 2003 Rider

On or about October 22, 2003, Petroeelli, Transit Tech, FMSS f

and E.A. Tech executed a “Second.Rider to General Agreement of ?
Indemnity"e(the 310/22/2003 Rider;) (Cowan Aff., Ex. 6 [NYSCEF f
Doc. No. 358]). Petrocelli, Transit Tech and FMSS were . i
identified collectively as the “Existing Undereigned” and E.A. -
Tech was referred to as the “New Undersigned.” Pursuant to the» i
10/22/2003 Rider, E.A. Tech assumed “all the obligations anq t
fesponsibilities of a Prineipal and Undersigned under [the 1999
GAI] fof all bonds executed or procured‘on behalf of any joiﬁf |
venture in-which it is a joint Qentﬁre partner on orvafter J
January:6, 1999,  and ali such obligations end;responsibilities
shall continue until SURETY is released from its.obligations
’ender all such Bonds” (10/22/2003.Rider, ﬁ 2). As with the | ;
previous riders, it provided that it would not become effective |

unless executed by all other Undersigheds to the GAI'(Id., 9 3). !
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The 2002 Cdnsqrtium Ag;eement

‘On August 7, 2002;‘Siemens Transportation Systems,.Inc.
(“Siemens”) and E.A. Téchnologies/PetrocelliL J.v., L.L.C. (“EA
Tech/Petrocelli”)lentered into a Consortium Agreement (the
“Consortium Agreement”) (Nancy K. Feinrider Aff. 7/24/2013
[NYSCEF Doc. No. 33], Ex. 1 [the “Consortiuﬁ Agreement”l [NYSCEF
Doc. No. 38]) to form a cdnsortium'fo complete the MTA éontract.
EA Tedh/Petrogelli Was a limited liability company whose
performance obligations'were guarénteed by E;A. Tech and
Pétrocelli (Consortium Agréement( b{ 4) . At some time between
August 7, 2002 and JanUafy 1, 2003, EA Tech/Eetrocelli'changed
'its name to Tfansit Technolqgies, LLC (“Transit Tech”)(St. Paul’s
Reply to PEC’'s Counte:statement of Facts [Reply-to
Counterstatement] {NYSCEF Doc. No. 4131, 4 3). dn January 1,

S

2003, Petrocelli sold all of its'ihterest in Transit Tech to FMSS

(Id., T 4).
The Bond:

On or abput Sebtember 2, 2003, sSt. Paul,.Federal, Siemens
‘and Transit Tech executed a payment bond.(the “Bond”) (Cowan
Aff.{ Ex. 5 [NYSCEF Doc. No. 357]) in which they agreed to be

bound jointly and severally to the MTA and the New York City

Transit Authority in the sum of $111,861,849. The “Contractor”
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and “Principal” under‘the Bond was identified as the “Consortium
" of Siemens Technologies”'(the “Ceﬁsortium”), which was defined as
a consortium of Siemens and Transit Tech (Bond, pp. 7, 10). The
contract provided separatezsignature_lines for Siemens and
Transit Tech, and representatives from each of those entities
ekecﬁted it on behéif of fheir respective principals (éond, p--
10) .
The 2003 MTA Contract

.On or about ‘September 17, 2003, the MTA entered into the MTA
Contraci with the_ConSortiUm'named as the “Contractor”_(Reply to
Couhterstatement, q 2; Feinrider Aff., Ex. 2 [NYSCEF Doc. No. 39]
[MTA Contract], p. 6). Like the Bond, the MTA Contract was
executed separately by Siemens and Transit Tech };g;, p. 92).
The 2003 Indemnity Aéreemenﬁ

. On or about October 22,'2003, Petrocelli, Transit Tech, E.A.
Tech, PEC, and FMSS as Undersigneds executed a General Indemnity
Agreement‘(the “2003 GAI”) (Sarah K. Simmons Aff. 2/i/2016
[NYSCEF Doc. No. 3531, Ex. 16 [NYSCEF Dec. No. 36871). As |
releyant here, the-2003 GAI provided that the undersigneds would
“indemnif[y] Surety from all lose and expense in connection with
any Bonds of a Principal ... which Surety has executed or

hereafter executes” (2003 GAI, introductory paragraph). The 2003
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GAI defines “Principal”.es one or a ‘combination of the
individuals, corporations or other business associations of any
nature wﬁatsoever in which any one or a combination of»the
Undersigned shallfheve a;beﬁeficial_inﬁerest as owner,

subsidiary, affiliate, co-venturer, spouse of any of the

foregoing, or otherwise“v(ld., section A [Definitions]). A
“Surety” 1s defined in the 2003 GAI as “Federal ... and any
company joining it in _executing any Bond” (Id.). The

Undersignede specifically agreed to pay “la]ll loss and expense,
including attorney fees,'incurred by Surety by reason of having
execﬁted any éond or incurred by it en account of any breach of
this agreement by any of the Undersigned er in enforcing any of

"the covenants of this agreement” (Id., Section B{1]). The 2003

GAI further provided that “[aln itemized statement of the loss

and expenses incurred by the Surety, sworn to by an officer of

Surety, shall be prima facie evidence of the fact and extent of
the liability of the Undersigned to the Surety in any claim or
suit by the'Surety against the Undersigned.” Finally, the

parties to the 2003 GAI agreed that their agreement would be

governed by New Jersey law (Id., Section E[lO]).
The Demand Letters.
By letter dated August 27, 2012, Watt, Tieder, Hoffar &

Fitzgerald (“Watt Tieder”), a law firm representing St. Paul
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advised PEC, Siemens, Transit Téch, E.A. Téch) Petrocelli, and
FMSS thaf Five Staf'had won an arbitration award exceeding $11
million and wouldvlikely seek summary judément against St. Paul
once the award Qaé confirmed (Bruce L. Corriveau Aff. 2/1/2016
[NYSCEF Doc. No. 352], Ex. 7\[NYSCEF-DOC. No. 359]). The letter
asserted thét-St; Paul was entitled to indemnnity for any
liability arising from the award, including attorney’s fees, but
did not specif? of attach any indemnity agfeement (Id.) . In
letters détéd January 24 and 29, 2013; WattrTieder also allgded
to St. Paul’s entitlement to indemnit? under. the Bond (Corriveau
Aff. 2/1/2016, Ex, 8 .and 9'[NYSCEF Doc.‘Nos. 360 and 361]).

Neither of those two letters was addressed to PEC or its counsel.

st. Paul commenced this third party action on June 3, 2013

and filed the operative pleading, the Second Amended Third Party .

Complaint - {(the “Complaint”), on Jﬁne 30, 2014. As relevant here,
Counts I énd IV seek unspécified damages for PEC’s failuré to
indemnify St.uPaul'unaer the 1999 GAI and the 2003 GAI (éomplaint
ﬂﬂ.38;56, 75-87) . | | | |

In moving fof summary judgment, St.IPaul contends that PEC
is an indemnitor for losséS'under the Bond pursuant to the
12/11/2001 Rider to-the 1999 GAI,.ahd as a party to the 2003 GAT.

In opposition, PEC argues that the 1999 GAI does not cover

consortiums, that the various riders did not add PEC as an
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undersigned_to the.1999'GAI and/or did not take effect, and that
sSt. Paal was not a beneficiary of the 2003 GAI. PEC also argues
that theaattotney‘s fees sought are unreasonable and
unsubstantiated by the record.
| Diseussieﬁ'

The standardsvfbr summary jUdgment are well settled.
Summary judgment is a drastic remedy whieh will be granted only
when thevparty seekingvsummary judgment has established that

‘there are no triable issues of fact (see, CPLR 3212 [b]: Alvarez v

Prospect Hosp., 68 Ny2d 329 [1986]; Sillman Vv Twentieth

Century-Fox FilmvCorp.,'3 NYZd'395 [1957]). To prevail, the

party seekiag sumﬁary judgmeht must make a prima facie_showing of
entitlement to judgment as a matter of law tendering evidentiary
proof in admissible form, which may include deposition

transcriﬁts and other btoof anneged to an attorney’s affirmation

(Alvarez, supra; Qlan v Farrell Lines, 64 NY2d 1092 [1985];

7zuckerman v _City of New Yerk, 49 NY2d 557 [1980]). Absent a

sufficient showing, the court should deny the motion without

regard to the strength of the opposing papers (Winegrad v New

York Univ. Med. Ctr., 64 NY2d 851 [1985]).

"Once the initial showing has been made, the burden shifts to

the party opposing the motion for summary.jadgment to rebut the

prima facie showing by producing evidentiary proof in admissible
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form sufficient to require a trial of material issues of fact

(Kaufman v_Silver, 90 NY2d 204, 208 [1997]). Although the court
must carefully scrutinize the motion papers in a light most
favorable to the party opposing the motion and must give that

~

party the benefit of_évery favorable inference (see,>N¢qri v_Stop

& Shop, Inc., 65 NY2d 625 [1985]), summary judgment should be

denied where there is any doubt as to the existence of a triable

issue of fact (Rotuba Extruders, Inc v Ceppos, 46 NY2d 223, 231
[1978]) .
In an action to recover attorney’s fees under an indemnity

agreement such as the one in issue, the plaintiff can make its

prima facie case by submission of the agreement, the bond, and

the itemized statemeﬁt'of the fees and expenses (Utica Mut. Ins.

Co. v Cardet Const. Co., 114 AD3d 847, 849 -[2d Dept 2014]). The
right of a parﬁy to recovér indemhification oﬁ the basis of a
contractual provision depends on the intent of the parties and
the manner in which that intent is expressed in fhe contract

(Suazo v Maple Ridge Assocs., L.L.C., 85 AD3d 459, 460 [1st'Dépt

[2011]) and an indemnity agreement'will be enforced where it is

clear and unambigupus_(Espinal v_City of New York, 107 AD3d 411,
412 [1lst Dept 2013]). Extrinsic evidence may be used to
interprét'a contract only where it is ambiguous, and the

determination as to ambiguity is a question of law to be answered
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by the court (Greenfieldlv,Philles Recerds, Inc., 98 NY2d 562,
570 [2002]).
Breach of the 1999 GAI -(Count I)

As a preliminary matter, this Court concurs with St. Paul
that neither the alleged misde81gnation of the 1999 GAI in the
12/11/2001 Rider, nor the failure of the 1999 GAI to reference
“consortiums”, Would be a defense to liability. Similarly,
nothing in the58/1l/2603 and 10/22/2003 ridérs are relevant to
'PEC’s liability under the 1999 GAI. First, the rider’s reference
to a GAI entered into “on or about” February 11, 1999 is
unequivocally referable to the 1999 GAI Even.assuming that the
GAI was technically “entered into”.on January 6,vl999, the
February 11, l999 date apnears in the Resolution and
Certification annexed to the GAI,vand that wae the date on which
the GAI was actually ratified by Petrocellifs directors. PEC’s
speculationvthat there might exist a difﬁerent GAI dated February
11 is a feigned issue. |

Second, the absence of a reference to cdnsertiumsbin the GAI
is irrelevant. The aetualisignatdries to the Bond were the
individual Consortium parties, Siemens and Transit Tech. As
noted 1n the Prior Order, the term “consortium” has ne legal

relevance other than to make Siemens and TranSit Tech co-

principals (Five Star v Federal Ins. Co., 2014 WL 1831107, *4).
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Third, the fact that PEC was not a signatory to the
8/11/2003 and 10/22/2003 riders, or ioentified as an Existing
Undersigned invthem,’hae no bearing on its obligations under the

.12/11/2001 Rider. St. Paul does not invoke the 2003 riders as a
basis for liabilityeas againet-PEC, Nor does PEC dispute  that it
.executed the 2001 rider, or allege that it was subsequently
released from it. Moreover, in identifying Petrocelli and other
parties as.Existing Undersigneds, the two 2003 riders do not
expressly stete that they are»the.only parties with that
designation.

" Nevertheless, PEC cannot be held liable under the 1999 GAI.
The 1999 GAI only applies to bonds executed or procured by or on
behalf of any Undersigned or~Contractor{ Although St. Paul ,
conclusorily asserts it issued the Bond at the request of
Petrocelli and/or Petrocelli—related entities, it has provided no
substantiation'of that cleim. While Petrocelli once did have an
interest in one of the signatories.to‘the'Bond, Transit Tech/ it
is undisputed. that it had divested itself of that interest well
before the execution of the Bond. ét. éenl’s refefence to other
bonds that Petrocelli had requested, or to its general

involvement with the project and earlier bond applications, do

not establish that it requested the Bond at issue.
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Finaliy, even ﬁefe PEC liable uﬁder the'l999.GAI, thié Court
could not grant summary judgment at this juncture as to the
nearly $1 million in attorﬁey’s;fees demanded. In intérpreting
fee provisions in indemnity agreements- such as the one at bar,
the appellate courts.have enforéed the requirement‘that the
sﬁrety submit a detailed, itemized statement of the expenses,
supported by an affidavi£.of personal knowledge, so that a

determination can be made that the fees were reasonable and

incurred in good faith (Prestige DecbratinqA& Wallcovering, Inc.

v U.S. Fire Ins. Co., 49 AD3d 406, 406-07, [lst Dept_2008]; Int’1l

Fid. Ins. Co. v Kulka Const. Corp., 100 AD3d 967, 968 [2d Dept

2012]; see also Colonlal Sur. Co. v'Millennium Century Const.,

/

v;ggé; 2014 WL_3929159, *3.[Sup Ct, NY Co 2014]). Here, St. PauL-
has merély submitted copies of the fronts and backs of
twenty-seven checks.tétaling épprdximately $1.2 millién made
payable to two law firﬁs between November 2012 and Auguét 2015
(Bruce Corriveau Aff. 2/1/2016 [NYSCEF Doc. No. 3521, Ex. 1
[NYSCEF Doc. No. 362.]), some of them 1ssued after the flllng
date of the Complaint. No documentation has been proffered
indicating the natﬁre of the services renderedvor whether they
were attributable té work in conneétion with the Bond} and St.
Paul’s vice president’s attestation to the fees gives no

explanation of the “offsets” he claims reduced the balance owed
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to $930,000 (Corriveau Aff. 2/1/2016 99 6-7). Such a showing is.

insufficient to establish entitlement to the fees (Cent. Ins. Co.

v 4-A Gen. Contracting Corp., 2006 WL 2829790; %6 (Sup Ct, Kings

Co 2006]).

St. Paul nevertheless contends that it prcvided PEC with
“minimally redacted‘invoicesJ demonsttating the legal work
performed. .PEC»disputes that the invoices were adequate to
resolve the issue, asserts that somé of the work was in.
connection to an unreiated Bond, and argues.that in any event the
amount clalmed is exce551ve in view of the issues actually

litigated. Whatever the case, nelther the invoices nor the
evidence relevant to the partles various contentions is 1in the
record. - Accordingly, as St. Paul ultlmately concedes, “the
quantum of [its] damages [Wduld] best [be] left for trial" (St.
Paul’s Reply Memorandum, pP- 24). |

+ Breach of the 2003 GAIl(Count Iv)

St. Paul is entitled to a judgment‘as to liability under the
2003 GAT. PEC’s defense rests: primarily on the agreement’s
deflnltlon of a.surety as “a company joining tFederal] in.
executing any Bond.” PEC argues that the use of the present
participle (i.e. “joining” and “executlng ) exptesses an
1ntentlon to bind PEC only to bonds executed in the future, not

to retroactlvely obllgate PEC to the Bond executed several weeks
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before the date of the GAI. . This Court.rejecté £his
" construction.

éEC'S interpretation ignores the GAI’s expansive language
proteéting St. Paul “from all loss and expense in connection.With
any Bonds of. 'a Principal ... which Suret? has executed or
hereafter exécutes.” Read in context, St. Paul was a company
“joining” Federal.in'the earlier Bond. This Court concurs with
Stﬂ Paul that the cases cifed by PEC under New Jerséy law (the
law required'to be applied by the 2003 GAI) do not support a

contrary conclusion. The one case that addresses the

construction'of“COntract (Warwlck v Monmouth County Mut. Flre
Ins. Co.. 44-NJ 83 [1882]) indicates that the present participle’

can implicate either past or future conduct, and that case, along

with the remaining cases which all deal-with'statutory

construction (Cullum v Countv:of Hudson, 2015 WL,245818O [Super

Ct, App Div 2015]; State Dept of Envtl. Protection v Exxon

Corp.,151 NJ Supér-464, 481 [Ch Div 19771; Verizon New Jersey

Tnc. v. Hopewell Borough, 26 NJ Tax‘400 [TaX'Ct 20121) make clear

that the interpretation is entirely dependent on the overall 
context in which the present participle is employed. vIn'view of
this conclusion, PEC’siallegations regarding the intent and
conduct of the parties around the time the 2003 GAI was executed

are irrelevant. “[Wh]lere the language employed has an ordinary
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meaning or where the meaning is plain and unambiguous on its face

parol or extrinsic evidence is_inadmissible” (Cent. Hanover

Bank & Trust Co. v Herbert, 1 NJ 426, 429 [1949]).

Fdr the reasons explained, supra, this Court cannot grant
St. Paul’s an award‘of‘the attorney’s fees at this time.  New
Jersey coﬁrts also scrutinize legal fees for reasonability, and
will deny an excessive award even where the ekpenditufeé are made

in good faith (Int’1 Fid, Ins. Co. v Jones, 294 NJ Super 1, 5

[App Div’1996] (“failure to oversee the.reésonableness of such
awardskéould result in inequities if not promote corruption”).

Accérdiﬁgly,'St. Paul will be grantéd a judgment as to
liability only, as agéinst PEC in connegtion-with the 2003 GAI
(Count IV), and as against’ the defaulting fhird—party defendants
in'conﬁection'with both GAIs {(Counts I and IV).

Accordipgly, it is

ORDERED that the motion of third-pérty plaintiff St. Paul
Fire and Marine Insurance Coﬁpany for suﬁmary judgment is
granted,. uﬁoh default, as to:liability only as against
third-party defendénts E.A. Technologies, Inc., Transit
Technologies, Inc., Petrécelli Electric Co., Inc., and FMSS, LLC
on Counts I and IV of ﬁhe Second Amended Third Party Complaint,
and against third—party defendant as to liability only as against

PEC Realty Corp. on Count IV, and it is further
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ORDEREDhthat the cross—motion of third-party defendant PEC
Realty_Corp. to dismiss Count I as against it is granted; and
'thatvclaim is severed and dismissed, and.it is further
ORDERED that the issues of attorney’s fees and costs are
respectfullygreferred'to a Judicial Hearing Officer or Special
Referee; and it is further o |
ORDERED ‘that the above-noted reference to the Special
Referee or Judicial Hearing Officer is to hear and report with |
recommendations, or if the parties so-agree, to hear and
‘ determine, and it is further
ORDERED that this matter is hereby referred to the SpeCial

Referee Clerk (Room 119M, 646 386 3028 or soref@nvcourts gov) for

placement  at th earliest possible date upon the ealendar of the.
Special Referees part (Part SRP), which, in accordarice with the
Rules of that Part (which are posted on the webSite of this Court

at www.nycourts. qov/supctmanh at the “references” link under

.“Courtheuse Procedures”) shall a551gn this matter to an available
Special Referee tO hear and report or hear and determine as
specified above; and it is further

ORDERED that counsel shall immediately consult one another
and counsel for plaintiffs shall, within fifteen (15) days from
the date_of this Order, submit to the Special Referee Clerk by

fax (212-401-9186) or. email an Information Sheet (which can be
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acceséed at.the “References” :1link on the court’s website)
containing all the information called for therein and that, as

sooh as practicél thereafter, the Special Referee Clerk shall

- advise counsel forvthe'parties of the date fixed for the

appearance of the matter upon the calendar of the Special Referee
Part; and it is further

ORDERED that any motion to confirm or reject the Report of
the Special Referee shall be made within the time and in the
manner specified in CPLR 4403 and 22 NYCRR § 202.44.

This memorandum opinion constitutes the decision and order

of the Court.

AcdE

Dated:

"~ HON. JEFFREY K. OING, J.S.C.

JEFFREY K. OING
J.S.C.

* . A
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